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PREFACE. 

In preparing this treatise on the Customary Law 
in the Punjab, it has been my object to provide a book 
which should really meet a long-felt need of the ' legal 
public for an up-to-date and a complete reference work 
on the subject. In the following pages I have endea¬ 
voured to present the matter in a clear and l^i<y*l 
form. • v 

Law is a body of rules of human conduct either 
prescribed by long established usages and customs or 
laid down by a paramount political power. As observed 
by Sir Henry Maine, ‘a rule of conduct by uniform series 
of acts in pursuance of it, turns into a custom which the 
people observe and follow without any coercion from 
anybody.’ Customary Law, or as it is called mores 
mctjorum nr consuetudinruim is thus composed of a large 
body of rules observed by communities, evidenced by 
long usages and fomnled in pre-existing rules sanctioned 
by the will of the comfmmity. 

A marked feature of the Punjab is the prevalence 
of the most strong and well preserved village communi¬ 
ties, bound in their conduct by the well-established long 
usages and customs. Section 5 of the Punjab Laws 
Act, IS72, consequently quite logically provides that 
custom in this province is the first rule of decision in 
questions regarding succession, special property of 
females, adoption, wills, legacies, gifts, and other matters 
specified therein. A study of this subject is therefore of 
lust rate importance for the legal profession in particular 
and the public in general. 


. * ias been repeatedly laid down by the highest 

judicial authorities that there is no initial presumption 
in favour of the existence of custom to the exclusion of 
personal law governing the parties concerned. The 
party who relies on custom must therefore prove in the 
first instance that custom furnishes the rule of decision 
m the matter under reference, and secondly, what that 
custom is. Again the origin of all the tribes is not the 
same and even with tribes of the same origin local and 
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social conditions have greatly differed. There is there¬ 
fore no uniform custom applicable to the whole of the 
Punjab. The latest judicial view held is that there is 
no such thing as a general custom in the Punjab, and 
that it is necessary in every case to prove that the 
parties are governed by custom and what the custom 
is. The term ‘general custom of the Punjab’ is thus a 
misnomer, and any book which aims to give only the 
outlines of the general customs of this province is not of 
much use now to the legal public. 


No serious attempt has ever been made to codify in 
a handy volume the law on the subject which is other¬ 
wise lying scattered in the various decisions of the 
Punjab Chief Court, of the Lahore High Court, the 
Judicial Committee of the Privy Council and of various 
other Courts in India, and in the District Gazetteers, the 
Wctjih-ul-arzes of the various estates and the codes of 
Customary Law (Riwaj-i-ams) of the various districts in 
the Punjab. Entries in Riwnj-i-am or official Manuals 
of Customary Law have got special value as proof of 
custom and no book on the subject of Customary Law 
in the Punjab will be complete without reference to 
these entries. A unique feature of the work now 
presented is a complete reference to and full quotations 
in extenso from the Manuals of Customary Law 
compiled officially for each district in the Punjab. By 
this the official records of custom will become within 
easy reach of everybody. Those who have to administer 
this law can well realize the usefulness of this feature of 
the book. 


The plan followed in compiling this volume is very 
simple. The whole book has been divided into four 
parts. Part I serves as au introduction to the book and 
deals with matters of general and special interest as 
preliminary to the proper understanding of the subject. 
Part II deals with ‘Succession, Maintenance and 
Appointment of an Heir.’ Part III deals with ‘ Aliena¬ 
tion’ and Part IV with miscellaneous matters such as 
Religious Institutions, Special Property of Females, the 
Village Common Land etc. The subject has been pro¬ 
perly analysed under appropriate heads and sub-heads 
and all the principles of Customary Law have been 
dearly explained. An attempt has been made to bring 
together all relevant matter on any particular subject 


atone place so that full information on it might be 
available at a glance. Case-law quoted is complete 
up to June 1989. 

I shall be certainly failing in my duty if I do not 
acknowledge the help that I have derived in the pre¬ 
paration of this book from the existing workf on the 
subject, especially Rattigan’s Digest of Customary Law, 
of the Punjab and Ellis’ Notes on Punjab Customs. I 
am also greatly indebted to the Members of Bench and 
the Bar who warmly welcomed my Commentaries on 
the Punjab Tenancy Act and the Punjab Land Revenue 
Act. In fact, the encouragement that I have-, received 
at their hands has enabled me to write this book also. 

My thanks are also due to the Librarian and the 
Assistant Librarian of the Imperial Secretariat^ Library, 
New Delhi, who always ungrudgingly placed at my 
disposal whichever book I wanted to oonsult. I owe an 
apology to the public for keeping the book for such a 
long time under print, but a person with a heavy load of 
official duties can always legitimately crave indulgence 
in this direction. 

I shall be grateful to all who send me suggestions 
for improvement of this book. 


67, Barakhamba Road, 1 

. ' ", ' ' ■' \ % 

New Delhi. ) 

OM PRAKASH. 
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ADDENDA 

ADOPTION. 

Jats of Gurgaon District-adoption. 

(*) Among the Jats of Gurgaon District, when an adoption of a 
married man takes place, and all the ceremonies connected with Hindu Law 
adoption are performed on the day of adoption, the adopted person is 
completely transplanted from the family of his natural father into that of his 
adoptive father (1). 

(it) Sara Jats, village Hans, Tahsil Jagraon. 

According to the custom relating to adoption, among the Sara sub¬ 
caste of th ejat tribe in village Hans, Tahsil Jagraon, District Ludhiana, 
no special formalities are considered necessary in cases of adoption but a 
mere declaration of adoption and general treatment as a son are considered 
sufficient. Where there is a deed of adoption which was later followed by 
a gift of land to the adoptee, this is sufficient compliance with what is 
required by the Customary Law (2). 

(Hi) Appointed heir—succession—Rajputs of Garshankar Tahsil, 
Hoshiarpur District. 

Among Rajputs of Garshankar Tahsil in the District of Hoshiarpur, 
the descendants of an appointed heir can succeed collaterally in the family 
of the appointee’s natural father. The ban as contained in question 72 in 
Customary Law of Hoshiarpur District as compiled by Mr. Humphreys 
(See page 632) cannot be extended to any succession other than the initial 
succession, inasmuch as it is not clearly provided in the Customary Law. 
As the appointed heir succeeds to the appointer s estate he may be reason¬ 
ably passed over at the time when the succession to his natural father s 
estate opens out but as the relationship between the appointor and the 
appointee is not the same as exists between the adoptor under the Hindu 
Law, neither he nor, his descendants lose any right of succession to the 
descendants of the father (3). Case-law discussed. 

(iv) Adoption—Jhali Jats, Ludhiana District. 

Among Jhali Jats of the village Dehlon in the Ludhiana District, an 
adopted son is entitled to succeed collaterally in the family of his adoptive 

father (4). 

(1) Hari Singh Prern v. Afoti Ram^X. I. R* 1939 Lah. 196. 

(2) A. I. R. 1939 Lah. 62. 

(8) Gulzara v. Qutba— A. I. R. 1938 Lah. 865. 

(4) A. I. R. 1938 Lah. 103. 
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(i) Ancestral lands—mortgage by father—onus is on mortgagee to 
prove legal necessity or that he made bona fide inquiry into alleged 
necessity. 

According to the customary law of the agriculturists of the Punjab, 
a father is not competent to mortgage the ancestral lands without legal 
necessity. Where he has mortgaged ancestral 'lands the onus lies on the 
mortgagee of proving either that there was legal necessity in fact which 
would justify the mortgage, or that he made a proper and bona fide 
enquiry into the alleged necessity and satisfied himself as to the existence 
of such necessity. If he discharges this burden he is not bound to see that 
the money paid by him is actually applied by the mortgagor to meet the 
necessity. The payment of the debts of a mortgagor is a legal necessity, if 
such debts can he described as “just debts.” A just debt means a debt 
which is actually due and is not immoral, illegal, or opposed to public policy, 
and has not been contracted as an act of reckless extravagance or of wanton 
waste, or with the intention of destroying the interests of the reversioners. 
The mere existence of decretal debt is not sufficient proof of there being 
legal necessity un the part of an alienor of ancestral lands. The alienor 
must go further and show that the debts which were decreed were just 
debts (1). 


(it) Gift of ancestral property to daughter—Dhamial Rajputs of 
Gujar Khan Tahsil, Rawalpindi District. 


According to the custom governing Dhamial Rajputs of the Gujar 
Khan Tahsil of Rawalpindi District, a sonless proprietor is competent 
to make a gift of ancestral property in favour of his daughter (2). 

(m) Alienation—necessity—money required to pay previous 
mortgage is for necessity. 


Sale of ancestral property to raise money to pay previous mortgage 
is for necessity. From the fact that the vendee has not yet paid the 
previous mortgage, it does not mean that there is no necessity for the 
payment (3). 


(«V) Alienation—right of reversioners to challenge. 

The right of the reversioners to contest an alienation by the last male 
holder is not a joint and indivisible one and the omission by one reversioner 
to sue does not debar the others from suing at all. Each one of the 
reversioners has an independent and individual right to sue though the decree 
obtained by one may enure for the benefit of all The question of limitation 
in such case, is to be considered with respect to the law governing the 

(1) Sardar Sundcir Singh v. Ch. Ghulam Mohammad— A. I R. 1939 p r 
150. 


(2) Nizam Din v. MsL Fazal Xwr= A. I. R. 1939 Lah. 259. 

(3) Khamana v. Sita Singh~A. I. R. 1939 Lah. 182. 
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plaintiff in each case. If therefore a reversioner is minor when right to sue 
to challenge an alienation accrues to him. he is entitled to file suit within 
three years of his attaining majorjty (i). 

(v) Alienation of ancestral property by widow. 

Awans of Pura Neka, Sialkot District, are governed by custom. 
According to custom when a widow of a collateral inherits the entire estate 
of her husband, she takes only a life-estate and hence an alienation by her of 
the ancestral property can be challenged by other collaterals (2). 

(vi) Arains—Jullundur Ta'hsil—gift of ancestral land. 

Gift by a sonless proprietor of ancestral land in favour of sister’s son is 
valid (3). 

(vii) Will—Sayyads of Jhang District 

By the custom among the Sials of Jhang a proprietor of ancestral 
property can by will favour one of his sons as against others. And the 
custom in this respect is correctly recorded in Riwaj-i-atn of 1907 and not 
correctly recorded in that of 1929 (4). 

(viii) Reversioner s right to set aside alienation—representative 

suit. 

Where M, after realizing the weakness of his position in a declaratory 
suit brought by him in a representative capacity on behalf of the reversioners 
to set aside an alienation by the father, allows the suit to be dismissed 
and after the dismissal of the suit acquires the property for himself for 
valuable consideration, it does not in any circumstances amount to a 
declaratory decre-e which would enure for the benefit of the other reversioners. 
The fact that M makes a profit by selling it subsequently does not alter 
his position in any manner. Nor is the case of M covered by section 90, * 
Trusts Act (5). 

(ix) Dower-alienation. 

Under Muhammadan Law dower is to be regarded as a debt due from 
the husband to the wife. This debt is payable on demand. Such debt 
being a just antecedent debt arising) out of the contract of marriage the 
husband is fully entitled to alienate ancestral land in favour of his wife in 
lieu of this nebt provided it is not unreasonably high (6). 

The question as to what is regarded as a reasonable amount of dower 
is a question of custom and it is incumbent on the party, to raise this point 
iu its pleadings and to lead evidence thereon. Where a person wants to 
show that a custom does not permit the alienation of a good deal of 


(t) ffari SinghPretn v. Mod Ran*— A. I. R. 1939 Lah. 196. 

(2) A. 1. R. 1939 Lah. 6L 

(3) A I. R. 1988 Lah. 550. 

(4) A. I. R. 1938 Lah. 312. 

(5) A. I. R. 1938 Lab. 305. 

16) A. I. R. 1938 Lah. 431. 
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ancestral property in lieu of dower, it is open to him to get an issue 
framed on this point and to lead evidence to prove the custom. If he fails 
to do so, such point cannot be raised in appeal for the first time (1). 


(at) Alienation—act of good management—duty of alienee to 
enquire. 

Where an agriculturist who was not able to manage the cultivation, very 
much indebted and not to even able to pay the land revenue, sold the land 
to a non-agriculturist with the sanction of the Deputy Commissioner ; held , 
that the sale was an act of good management and could not be attacked by 

his sons (2). 

The onus lies on the alienee to prove either that there was legal 
necessity in fact which would justify the alienation, or that he made a 
proper and bona fide enquiry into the alleged necessity and satisfied himself 
as to the existence of such necessity if he fails to prove that 
there was a necessity in fact, alienation may still be upheld if 
he proves that he made enquiry as to the existence of the alleged 
necessity, and that the facts represented to him were such as, if true, would 
have justified the transaction. If he discharges the burden, he is not bound 
to see that the money paid by him is actually applied by the alienor to 
meet the necessity (3). 


(xi) Alienation when parties governed by personal law. 

A presumption in favour of a restricted power of alienation 
of ancestral immovable property applies only to members of agri¬ 
cultural tribes who are members of village communities and whose 
main occupation is agriculture, but not to those who have altogether 
drifted away from agriculture as their main occupation and have settled 
for good to urban life and have adopted trade industry or service as their 
principal occupation and means and source of livelihood (4). 

r „ Wh r the father of persons contesting alienation made by him was 
found to be a person earning his livelihood by service and th* 

d.spute was within municipal limits and bu. 1 t upon, it is for the persons 

contesting alienation to show that they are governed bv oust™ 

and not by personal law (5). V stomar y law 


(xii) Alienation—Sanda Jats, Mianwali District. 


Among Sanda Jata, and the agriculturists 
generally, a male proprietor has unrestricted power 


of Mianwali District, 
of alienation in respect 


(1) A. I. K. 1938 Lah. 431. 

(2) A. I. R. 1938 P. C. 77 
(8) Ibid. 

(4) A. I. R. 1938 Lah. 107. 
(6) Ibid. 
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of ancestral property and such property can be attached and temporarily 
alienated for realization of his unsecured debts after his death (l). 

(xiti) Ancestral property. 

If a court is unable to find what proportion of land is ancestral and 
which is non-ancestral the whole must be held to be non-ancestral (2). 

APPLICABILITY OF LAW OR CUSTOM. 

(i) Pawalis of Bhera, District Shahpur. 

Pawalis of Bhera held not governed by custom but by Muhammadan 
Law (3). 

(ri) Nauhria Aggarwals of Dharam Kot, District Ferozepur. 

They are a trading and money-lending class and are not agriculturists. 

They do not follow custom but Hindu Law. Hence, the burden to prove 
that they are governed by a special custom, namely that after the death 
of a busband leaving a widow without sons and sons by another wife, the 
widojv gets a life-interest in half of the property of her husband, is on the 
widow. Such special custom cannot be established by only one instance 
to that effect (4). ‘ ; 

(tit) Mahajans of Hissar Town. 

The Mahajans of Hissar Town, whose main source of livelhood is 
business and not agriculture, are not governed by the Customary Law, but 
by the Hindu Law. And the mere fact that Mahajans were consulted at 
the time of preparation of Riwaj-i-am , would not show that the Riwaj-i-am 
was evidence of customs obtaining amongst all Mahajans of the Hissar 
District particularly amongst residents of towns (5). 

( iv ) Sayyads of Dera Ghazi Khan District. 

In the Customary Law of the Dera Ghazi Khan District, Sayyads are 
described as following Muhammadan Law in matters of succession (6). 

EVIDEN TIAL VALUE OF riwaj-i-am AND WAJIB-UL-ARZ 

(i) Where the entries in the Riwaj-i-am assert that a certain custom 
exists among a particular sub-division of the Rajput tribe, instances relating 
to Other sub-divisions of the tribe are not sufficient to rebut the presump¬ 
tion arising from the entries in the Riwaj-i-am (7). 

($#) As the provisions of the village Wajib-ul-arz carry a presump¬ 
tion of correctness under Section 44, Punjab Land Revenue Act, they are 

(1) A. I. R. 1938 Lab. 166. 

(2) A. I. R. 1938 Lah. 180. 

(3) A. I. R. 1938 Lah. 581. 

(4) A. I. R. 1938 Lah. 609. 

(5) A. I. R. 1938 Lah. 461. 

(6) A. I. R. 1938 Lah. 447. 

(7) Nizam Bin v. MsL Fatal Nur=A I. R. 1939 Lah. 259. 
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a strong piece of evidence, even though the entries in the \Vajib-ul-arz 
may not have been repeated in the later settlements (1). 


Wajib-ul-arz v. Riwaj-i-am—Lahore District. 

A Wajib-ul-arz i s of greater authority than a Riwaj-i-am jwh ich 
is of general application and is not drawn up in respect of individual 
villages. The Customary Law of the Lahare District, compiled in 
1912—15, is, of course, a Riwaj-i-am and in such compilations an 
attempt is made to give general replies* The preparation of Wajib- 
ul-arz has now ceased but that does not detract from the weight 
to which such a document is entitled. A Wajib-ul-arz is confined strictly 
to the village for which it is drawn up, and obviously should give 
the best account of what the customs of the particular village are. It 
follows that the Wajib-ul-arz must be taken to contain the better statement 
of custom and has not been rebutted by the Riwaj-i-am compiled in 
1912—16 for the whole district. According to the Wajib-ul-arz of 
Lahore District, among Mahtams the daughters in the absence of a son 
are the heirs of widow and therefore the gift by the widow to one of her 
daughters cannot be challenged by the collaterals of the husband (2). 

(iv) When the Customary Law is silent on a certain point, there 
is no reason why the local Riwaj-i-am should not be accepted. As the 
entries are public documents, these entries can be used as evidence of 
the existence of a custom, whether instances exist or not (3). 

(t>) The Riwaj-i-am creates at best a rebuttable presumption only 
and whether a certain presumption of law is rebutted by the production of 
evidence by the parties or not is a question of fact and can therefore be 
determined finally by a District Judge (4). 

(w) The interpretation of a clause in the village statement of custom 
involves a decision regarding the validity or existence of a custom and 
therefore a certificate is necessary before the question of custom can be 
agitated in the High Court in second appeal (5). 

(vi») The entries in a village Wajib-ul-arz carry a presumption of 
correctness under Section 44 Punjab Land Revenue Act, unless it is shown 
that they were dictated by interested persons and were false The presump¬ 
tion is that the Settlement Officer who made the entries, do so after 
due inquiry. The mere fact that no instances are given in support of the 
H ajib ul arz is not material when it was not the practice to give instances 
in the Wajib-ul-arz. In any case, an entry in'a village Wajib-ul-arz even 
when it is corroborated by instances is a strong piece of evidence and is 


(1) A. I. R. 1939 Lab. 106. 

(2) A. I. R. J939 Lah. 93. 

(3) A. I. R. 1&38 Lah. 849. 

(4) A. I. K. 1938 Lab. 785. 
(6) A. 1. R. 1938 Lab. 524. 
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sufficient to shift the onus to the other side. ,Such an entry is even of greater 
authority than one in a Riwaj-i-am as the Wajib-ul-arz is part of a 
revenue record and is drawn up with special reference to each village. The 
mere fact that the entry is not repeated in the record of the later settlements 
is not of any significance when entries relating to a custom of the nature of 
the one under consideration are no longer made in the Wajib-ul-arn (1). 

Where a custom is proved to have been in existence in a particular 
village, in a particular year according to the Wajib-ularz prepared in that 
year, the mere fact that the village has expanded since then and shows 
some features of a town cannot by itself be held sufficient to show that the 
custom in dispute has been abrogated (2). 

A cus tom to be legal must be proved to have been -in existence for a 
time preceding _lhe memory of men, or at any rate, as far as living testimony 
can establish it. Nb change of custom can therefore be established by instances 
during the period of last fifty years or so which has elapsed si nce a Waiib- ul- 
arz injfchich the custom in the Punjab is recorded. Even if it be held that the 
custom in the Punjab is in a fluid state and can change gradually the change 
must be proved by testimony which would leave no doubt on the point. A 
change of custom cannot be established except by overwhelming testimony 
consisting of a very large number of instances spreading over a large period, 
which cannot be compatible with any other conclusion except that the 
custom has since changed (3). 

Xviii) The entries in the Riwaj-i-atn are to be presumed to be correct, 
and the onus lies heavily on the party who wishes to prove the contrary (4). 

SUCCESSION. 

(i) Daughters—Jodh Rajputs, Chakwal Tahsil. 

Daughters of Jodh Rajputs of Chakwal Tahsil, are entitled to 
succeed to their father’s non-ancestral property in the presence of collaterals 
of the 4th degree (5). 

(if) Daughter’s—Khatris of Phalia Tahsil, Gujrat District. 

Khatris of Phalia Tahsil, District Gujrat, follow custom according 
to which daughter cannot inherit ancestral property in presnee of her 
father’s collaterals (6). 

(iii) Daughters—Khokhars of Montgomery District. 

Among Khokhars daughters exclude male collaterals in succession 
to the self-acquired property of their father (7). 


(1) A. I. R. 1939 Lah. 63. 

(2) Ibid. 

(3) Ibid . 

(4) A. I. R. 1938 Lah. 447. 

(5) Allah Ditta v. Mst Takhlan^A. I. R. 1939 Lah. 261. 

(6) A. I. R. 1938 Lah. 65. 

(7) A. I. R. 1938 Lah. 842. 










mtsr^ 


ADDENDA 




iiv) Sisters and their sons—Jats of village Dholewal* Ludhiana 
District. 


Sisters and their sons do not succeed even in the absence of collaterals 
to the self-acquired as well as the ancestral property (l). 


( v) Daughters—Rajputs of Karnal District. 


Daughters succeed in preference to the collaterals of their respective 
fathers to the self-acquired property left by them (2). 

(vt) Daughters—-Rohtak District. 


According to the entry in the Riwaj-i-atn of the Rohtak District 
a daughter has no right to succeed to the father’s landed property, whether 
ancestral or self-acquired, and a widow has no right to alienate her 
husband’s property whether ancestral or self-acquired. When such entry is 
challenged the burden is heavy on the party to prove that the entry in the 
Rtwaj-i-atn is wrong (3). 


(vui) Claimants of the same got. 


The mere circumstance that a person is of the same got as the 
deceased cannot give that person any right to succeed to deceased’s 
property even though^ the deceased has left no issue or near relations (4). 

(ex) Delhi Province. 

“ According to the custom recorded in the Riwaj-i-am of Delhi 
Province, the proprietors of the thulla are entitled to succeed to the estate 
of the deceased after the death of his daughter who inherited her father’s 
property and who has left no male descendants. The rule in Riv>aj-i-atn 
that the husband inherits the property of the wife, merely refers to land 
which is the absolute property of the wife, as, for instance, property gifted 
to her or property which is her stridhan It does not relate to property 
inherited by her as a daughter. In the absence of a clear indication to the 
contrary, she must be deemed to succeed to an ordinary estate of a female 
if not under the Customary Law, under the Hindu Law. To such property 
the heirs of her father are entitled to succeed in preference to her husband 
because on her death the property must be deemed to revert to such heirs. 
I he proprietors of the thulla need not be the descendants of the common 
ancestor as no such restriction is found in the Riwaj-i~aw (5).” 

W Daughters— A wans of Khushab Tahsil 


Collaterals are not entitled to succeed to non-ancestrai property in 
preference to a daughter (6). 

(xi) Sansi Jats—Amritsar District—(laughters—succession to 
widows succeeding collatrerally. 


Among Sansi Jats of Amritsar District, daughters exclude collaterals 
of the seventh degree in succession to the self-acquired property of their 
father (7). 


(1) A. I. R. 1938 Lah. 849. 

(2) A. I. R. 1938 Lah. 792. 

(3) A. I. R. 1938 Lah. 562. 

(4) A. I. R. 1988 Lah. 584. 

(5) A. I. R. 1938 Lah. 468. 

(6) A. I. R. 1938 Lah. 809. 

(7) A. I. R. 1938 Lah. 111. 
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In a case where a widow has succeeded collaterally, after her death 
it is the heirs of her husband who have to be sought for and not the heirs of 
the last male holder of the property (1). 

VALIDITY AND PROOF OF CUSTOM. 


(*) A custom may modify Hindu Law in several important particu¬ 
lars, and the mere fact that custom in a certain district differs from Hindu 
Law is no test of its validity. In order that a custom, which is recorded 
in the Riwaj-i-atn , may be declared to be invalid, it must be against equity, 
justice and good conscience or it miist be immoral or opposed to public 
policy. A custom cannot be declared to be invalid on general considerations 
or because it is at variance with the provisions of Hindu Law (2). 


(it) Judicial decisions recognizing a custom constitute the most 
satisfactory evidence that can be produced about the custom (3). 

(iii) In order to prove the existence or non-existence of a particular 
custom it is only judgment that can be produced as an instance. But if 
such judgment is not produced a Judge’s recitals about such judgment 
cannot be relied on (4). 

Judgments subsequent to the suit in which they are relied on as 
evidencing the particular transaction or instances in dispute are not admis¬ 
sible in evidence (5). 

In cases where documents more than 30 years old are being produced 
only as instances of a particular custom and not as fouridation of title, such 
documents may be admitted in evidence irrespective of the fact whether 
they come from proper custody or not (6). 

(iv) Instances ** in which the right of the custom is claimed, recogniz¬ 
ed or exercised,” etc., must be instances prior to the suit in question, 
because Section 13, Evidence Act, under which they are admitted, is in 
the past tense throughout. Post litem instances are inadmissible in 
evidence (7). 

(v) Proof of actual instances of a family custom excluding daughters 
from the inheritance is not necessary. Mention of it in the village Wajtb- 
ul-arzes may itself be sufficient (8). 

The opinions of responsible members of the family as to the existence 
of such a custom, and the grounds of their opinion, though generally in the 
nature of a family tradition, are also admissible (9). 

(v*) Apart from the fact that instances of other districts on questions 
of custom are not of much avail, judicial decisions are also not of much 
assistance as they proceed on their own facts and are based on the amount 
of evidence led in each case (10). 

(vit) A custom can be established only by proof of ancient instances 
and a few instances of recent times are not sufficient (11 )- 


(2) Hari Singh Prem v. Moti Ram—A. I. R. 1939 Lah. 196. 

(3) Nemi Chand v. Santosh Chand—A. I. R. 1939 Oudh. 113. 

(4) A. I. R. 1939 Lah. 152. 

(6) Ibid. 

(6) Ibid. 

(7) A. I. R. 1939 Lah. 105. 

(8) A. I. R. 1339 P. C. 22. ’ 

(9) Ibid. 

(10) A. I. R. 1938 Lah. 792 

(11) A. I. R. 1938 Lah. 447. 
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PART I 

APPLICABILITY AND PROOF 
OF CUSTOM ETC. 


CHAPTER I. 

INTRODUCTORY. 


Definition by 
Austin. 


1. Meaning of the term “ Law M 

A 4 law \ according to Austin, “ in the most general and comprehen¬ 
sive acceptation in which the term, in its literal meaning, 
is employed, must be said to be a rule laid down for the 
guidance of an intelligent being by an intelligent being 
having power over him.” (l) In this comprehensive sense, or in the largest 
meaning which it has, without extension by metaphor or analogy, the 
term law thus embraces the following objects : Laws set by God to 
His human creatures, and laws set by men to men. 


Laws set by God are more frequently styled the law of nature, 
or natural law, hut the appellation Law of Nature being ambiguous 
and misleading, these laws are more appropriately termed as the Divine Law 
or the Law o f God . 

Laws set by men to men are of two leading or principal classes. 
Some are established by political superiors, sovereign and subject : by 
persons exercising supreme and subordinate Government, in independent 
nations, or independent political societies. As contradistinguished to natural 
law , or the law of nature , the aggregate ot the rules, established by political 
superiors, is frequently styled positive law, or law' existing by position . 

Others are not established by political superiors or are not established 
by political superiors, in that capacity or character. Closely analogous to 
these are a set of objects frequently but improperly termed laws, being rules 
set and enforced by mere opinion, that is, by the opinions or sentiments held 
or felt by an indeterminate body of men in regard to human conduct. In¬ 
stances of such a use ot law are the expression— 4 The law of honour , 1 he 

law set by fashion ’, 4 moral laws ’ ; 4 physical laws ’, and so forth. 1 hese 
are known by the name of pisitive morality in juristic language. 

The term 4 law ’ has thus been applied rather loosely to various matters 
which are not the proper subject of jurisprudence. In its more strict sense, 
it is generally associated in people’s mind with a command or commands of 
some definite human authority, the disobedience to which will be followed 
by some penalty. This sense, broadly speaking, accords with the meaning 
generally attached to the term by the jurists, principally, of the school of 


Austin. 


Law, rather positive law, according to Austin, is a rule 44 set by 
^ ^ political superiors to political inferiors (l) It is “a 

creature of the Sovereign or State, having been established 
immediately by the monarch or supreme body, as exercising legislative or 


(X) Austin’s Jurisprudence, (1911 Edition) Vol I, p. 86. 
(2) Ibid, p 87. 
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judicial functions ; or having been established immediately by a subject 
individual or body as exercising rights or powers of direct or judicial 
legislation which the monarch or supreme body had expressly or tacitly 
conferred. ” “ Every positive law, or every law simply and strictly so 

called, is set by a sovereign person, or a sovereign body of persons, to a 
member or members of the independent political society wherein that 
person or body is sovereign or supreme. Or (changing the expression) it is 
set by a monarch, or sovereign member, to a person or persons in a state 
of subjection to its author. Even though it sprung directly from another 
fountain or source, it is positive taw, or a law strictly so called, by the 
institution of that present sovereign in the character of political superior. 
Or (borrowing the language of Hobbes) “ the legislator is he, not by whose 
authority the law was first made, but by whose authority it continues to he 
a law. ” (l). Positive laws, or laws strictly so called, are established 
directly or immediately by authors of three kinds :—by rnonarchs, or 
sovereign bodies as supreme political superiors : by men in a state of sub¬ 
jection as subordinate political superiors : by subjects as private persons, in 
pursuance of legal rights. But every positive law, or every law strictly so 
called, is a direct or circuitous command of a monarch or sovereign member 
in the character of political superior: that is to say, a direct or circuitous 
command of a monarch or sovereign member to a person or persons in a 
state of subjection to its author. And being’a command (and therefore 
flowing from a determinate source), every positive law is a law proper, 
or a law properly so called.” (2) 

Practically what Austih means is that law is the express enactments 
by a Sovereign or State and'certain judicial decisions. 
Customs. Now, this definition of law excludes a large body 

of rules and customs, collectively termed unwritten laws , which existed and 
regulated the life and conduct of human societies long before any regular 
political or civil Government came into existence. (3) 

Austin holds that until a custom is recognised by a judicial court 
: it cannot become a positive law, and he has consequently placed these 
rules and customs under the term positive morality. According to him 
1 at its origin, a custom is a rule of conduct which the governed observe 
spontaneously, or not in pursuance of a Law set-by a political superior. The 
custom is transmuted into positive law, when it is adopted as* such by the 
courts of justice, and whert the judicial decisions fashioned upon it are 
enforced by the power of the State. But before it is adopted by the 
cour.ts, and clothed with the legal sanction, it is merely a rule of positive 
morality: a rule generally observed by the citizens or subjects: but 


. (1) Austin’s Jurisprudence, 1911 Edition, Vol. l, page 220. 

(2) Ibid, page 178. 

(8) See Hoy’s 4 Customs and Customary Law in British India ’ (Tagore Law Lectures), 
page 3. 
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deriving the only force, which it can be said to possess, from the general 

disapprobation falling on those who transgress it.Considered as rules 

of positive morality, customary laws arise from the consent of the governed, 
and not from the position or establishment of political superiors. But, 
considered as moral rules turned into positive laws, customary laws are 
established by the State : established by the State directly, w T hen the customs 
are promulgated in its statutes ; established by the state circuitously, when 
the customs are adopted by its tribunals. ’ (l) 

Thus, according to Austin, Customary Law is positive law 
fashioned by judicial legislation upon pre-existing customs.’’ Or, in other 
words, it embraces only those customs which have been recognised by the 
established tribunals. But the inconsistency of such a definition is quite 
apparent. In the first place this definition obviously excludes a large body 
of customs which exist with all the force of law r , just like those which as a 
matter of accident having been brought before the court to receive judicial 
recognition. In the next place, according to Austin, the moment a custom 
receives judicial recognition, it becomes part and parcel of the positive law 
and, therefore, for him to call it again a customary law is simply, if not 
contradicting, certainly confusing, himself. Lastly, in India, as we shall 
see presently, a judicial decision or recognition cannot confer on custom all 
the rigidity of a positive law. A custom though judicially sanctioned, may 
not be followed at the discretion of courts (2). 

Holland, who practically adopts Austin’s definition of law (3), differs 

Holland’s views f r0m him * n re ff arc ^ t0 his (Austin’s) opinion that a 
custom becomes a law only when it receives judicial 
recognition. He says: “ The state, through its delegates, the judges, un¬ 
doubtedly grants recognition as law to such customs as come up to a certain 
standard of general reception and usefulness. To these the courts give ope¬ 
ration, not merely prospectively from the date of such recognition, but also 
retrospectively ; so far implying that the custom was law before it received 
the stamp of judicial authentication. (4) In giving the recognition a court 
merely decides as a fact that there exists a legal custom about which there 
might, up to that moment, have been some question, as there might about 
the interpretation of an Act of Parliament.” (5) 

Holland, though he has proceeded a step further than Austin, in that 
custom was law before it received judicial recognition, and that, all that the 
court does is to decide as a fact that such custom exists, has not given 
such a broad definition of law as to include customs. Both customs that 


(1) Austin’s Jurisprudence, (19LI Edition), Vol. I, page 10L. 

(2) Roy’s ‘Customs and Customary Law in British India’ . p. 11 

(3) “A general rule of external human action enforced by a sovereign political 
authority”—Holland’s Jurisprudence, p. 37 

(4) Hoiland’s Jurisprudence, p. 53. 

(5) Ibid, page 55. 
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attained all the force of law, and laws, i.e. statutes, are principles or 
which govern and regulate the life and conduct of human societies. The 
have their foundation in the collective will or common consent of the 


people, just as much as the latter have, on the will or pleasure of a Sove¬ 
reign or a State. The objects and the functions of both are alike, though 
the procedure is different. To say, therefore, that customs and usages 
which have all the force of law, nay, sometimes even greater force than 
statutory laws, are not to be called law, is a mere verbal contest and no¬ 
thing else. To give therefore a comprehensive definition of law, so that both 
customs of the above description and statutes may be in- 
defiStiononaw cluded under the term law is not very easy, but yet the 
following description may be considered as adequate. Law 
is a body of rules of human conduct , either prescribed by long established 
usages and customs or laid down by a paramount political power . (1) 


2 Customary Law. 


As has been observed by Mr. Roy in his Customs and Customary 
Origin of Custo- Law in British India (2) “it is impossible to ascertain 
mary Law: opinion the precise beginning or to discover the rudimentary 
Maine? 1 r Hen ° £ rowth of an ancient and long established custom. It 
is of such high antiquity that neither human memory nor 
historical research can retrace it. Indeed on its antiquity and immemorial 
practice depends the goodness of a custom. But though we are unable to 
trace the origin of a custom which is enshrouded in the mist of ages, yet we 
can ascertain the process by which a certain rule of conduct is gradually 
established into a custom.” 

“ A rule of conduct, by uniform series of acts in pursuance of it, turns 
into a custom, which the people observe and follow without any coercion 
from anybody. The rule or rules come into existence without any apparent 
author. Their birth ar:d growth is the natural consequence of the progress 
of human society ; since no association of persons can exist permanently 
without adopting, consciously or unconsciously, some definite rules govern¬ 
ing reciprocal rights and obligations. These rules of conduct may have 
been based on utility, or may have arisen from social or communal necessity, 
but they have always the express or tacit sanction of the collective will or 
common consent of the people among whom they prevail.” (3) 

Sir Henry Maine is of opinion that the germ of Customary Law is to 
,be found in the P atria Potest as . or the absolute and arbitrary orders of the 
‘head of the family to those immediately under him. “ There are in the his¬ 
tory of law certain epochs which appear to us, with such knowledge as we 
possess, to mark the beginning of distinct trains of legal ideas and distinct 
courses of practice. One of these is the formation of the Patriarchal Fami- 


(1) Roy’s ‘Customs and Customary Law in British India page 4. 

(2) Page 8. 

(8) Ibid, page 5. 
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ly, a group of men and women, children and slaves, of animate and inani¬ 
mate property, all connected together by common subjection to the I aternal 

Power of the Chief of the household.A great part of the legal ideas 

of civilised races may be traced to this conception, and the history of their 
development is the history of its slow unwinding, (l) 

The head of the family, the father, governs his wife, children and 


slaves and directs their conduct according to his wishes. The commands or 
rules in which his wishes are expressed are obeyed by the different members 
of his family. Whenever the same circumstances arise, the same conduct, 
as first directed by the rule, is followed. The repetitions of conduct in the 
various matters of domestic life come at last to be regarded in the family as 
a rule of conduct or custom. And as years go by, the same rule or custom 
continues to be observed and with the lapse of years the rule becomes more 
and more binding, and any attempted departure from it by any member is 
resented by the rest. In the course of long years, the origin of the custom is 
lost, how the rule comes to be made becomes unknown and unknowable ; the 
members observe it because their ancestors tollowed it. These rules and 
principles, few in number, on account of the simple mechanism of an ancient 
community or tribe, would, though being uniformly followed and acted upon, 
gradually become inviolable and obligatory. The original tacit consent of 
the people on which they were based would gradually crystallize into a 
collective will of the people. And by this collective will of the community 
or tribe those rules and principles would gradually become firmly established 
as customs. 


Speaking about the Punjab customs, Sir Charles Roe says : — “ I have 
referred in paragraph 10 of this chapter to Sir Henry 
Maine’s opinion that the order of development of the 
forms of social life has been the Family, the House, the 
Tribe, the Nation. Similarly, he is of opinion that the 
germ of Customary Law is to be found in the Patrici Pofestas , or the 
absolute and arbitrary orders of the head of the family to those .immedialy 
under him. 

The first instances of laws enforced from outside the family are the 
almost equally capricious orders of the divinely inspired chief, or the 
“ Thanistes It is only w'hen these orders have ceased to be mere per¬ 
sonal commands by the Chief, when they are the decisions of his council, 
a body of experts acting on precedents, that Customary Law comes into 
existence. He thinks it may be accepted as certain that the “ Themistes ” 
preceded, and w r ere the foundation of, Customary Law. 

“ This last proposition is no doubt true of Customary Law in its 
later stages, when it has become a fully developed system capable of dealing 
with all kinds of disputes. In his Settlement Report of the Bannu District 
Mr. Thorburn has given us a very graphic account of how such a develop- 


Opinion of Sir 
Charles Roe about 
the Punjab cus¬ 
toms. 


(1) Main s Village Communities, page 15. 
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ment of the law takes place. He says:—“ Most of our wildest tribes scorn 
the idea of a woman having any rights in property ; they tell you that she 
is as much a chattel as a cow, and, if she, \Vhen widowed, desires to retain 
any interest in her husband s property, she must marry his brother, and that 
a man to be entitled to hold his share of land, must be an able-bodied fight¬ 
ing man* Our Courts do not uphold such ‘Customs’ and the settled Waziris 
are.now inclining to accept the general rule of the district that a widow, as 
long as she remains a widow, and there be no sons, has a life interest in her 
deceased husband s property, and that all sons, whether strong or sickly, 
have equal rights of inheritance. Disputes as to the devolution of property 
used generally to be decided at home by a board of “ancients ’ or grey¬ 
beards, who in their judgments followed custom, which was analogous to 
that of the Waziris noted above, but whenever the parties could not agree 
they \vent into Court. As often as not they hrd previously (under the 
influence ofthe mulicths) determined that each should be bound by the 
Shara* Law, though neither of them had any conception of what that law 
ordained. If the Shara* was not followed, the Court decided the case 
according to its own lights as to what the custom ought to he, and its own 
lights naturally caused it to decide that all sons should share equally, that a 
widow should take a life interest in her husband’s property, if he left no 
sons, and so forth. Take another instance. The extent of the Patria 
Potestas with reference to inherited property was a question which had to 
be answered. Gould a father alienate his whole inheritance, though male 
issues w r ere alive ? If not all, how much ? The Banuchis at first unani¬ 
mously declared that he could give away all to whomsoever he chose, such 
being the Shara* rule. Asked tor examples of the exercise of such power, 
not oi)e was forthcoming. Had any one so alienated half his land ? No 
eases known. As with the Banuchis, so with the Isakhels and others. 
Thus reasoning from a series ot negatives the people were over and over 
again driven to admit that their first replies were erroneous, and we had to 
record our answers to the effect that no custom on the point existed, but 
that all were of opinion that, on disputes arising, if such and such a rule 
were adopted, an equitable custom would grow up. Here and there I 
shaped public opinion on most questions in the direction in which I myself 
and others of longer experience thought equitable.’ 

“ What took place in Bannu, has also taken place in other districts, 
where Custom was in its infancy, and po doubt, in course of time, Cus¬ 
tomary Law will rest almost entirely on the judgments of The Civil Courts, 
especially of the Chief Court. As observed by Sir Henry Maine, it will 
then cease to be unwritten law, and will become law in a special form. 

“ But these facts do not in my opinion in any way prove that the 
origin of the Customary Law is a series of “ Themistes, or decisions in 
particular cases, still less do they prove that these decisions were mere 
arbitrary commands. The early judgments ot our own Courts, established 



after the annexation of the Punjab, are as near an approach to the “ Them- 
istes ” as could well be conceived. The Judges were, if not divinely in¬ 
spired, gifted with mental powers far above those of the people whose 
disputes they decided, and their power to enforce their decisions was 
irresistible. Yet we find them freely acknowledging the existence of 
custom, and basing their decisions on it, except when they considered that 
there were special reasons for rejecting it. Under native rule the power of 
the Chief, or his representative, the Judge is in theory strictly personal 
and unlimited, yet there are customs which even the Amir of Kabul could 
not violate by an arbitrary decision. But all the evidence shows us that 
amongst the tribes of the Punjab the agency for deciding disputes was not 
a personal Chief or Judge, but the brotherhood or the committee of the 
41 brotherhood, known in the frontier tribes as the jirgah, and in the 
Punjab generally as the panchayat . On what did these bodies base their 
decisions? Assuredly not on “reported cases.’’ Nor could the decisions 
have been merely capricious. No doubt, in certain cases, such as the 
admission of an outsider into a frontier tribe, or sanctioning an adoption in 
a Hindu tribe, the Court would be influenced by the personal feelings of its 
members towards the person to be admitted or adopted. It is, or was, one 
of the great advantages of a tribunal of this kind that there is an elasticity 
in its rules, and that all circumstances can be taken into consideration. 
But we may be quite sure that on main points, such as whether a marriage 
was opposed to Tribal Law, or the rights of females, the decision was in 
accordance with what was believed to be fundamental custom. I would 
modify Sir Henry Maine s proposition, and say that , whilst Customary 
Law in its details has grown up from decisions in particular cases , the 
general principles of the law existed before the decisions. Disputes 
requiring decision can only arise after individual proprietary right has come 
into existence. Individual property is amongst the tribes of the Punjab, 
and I should think generally, merely a development of joint property. For 
the existence of joint property there must be one united community, and to 
keep a community united, some broad general principles must be consistenly 
observed. ( Tribal Law in the Punjab, pages 16 to 19.) 


" The preservation,” says Sir Henry Maine, “ during a number of 
How Custom pre- centuries which it would be vain to calculate, of this 
great body of unwritten custom, differing locally i n 
detail, but connected by common general features, is a phenomenon which 
the jurist must not pass over. Before I say anything of the conclusions at 
which it points, let me tell you what is known of the agencies by which it 
has been preserved.One great instrumentality is the perpetual dis¬ 
cussion of customary law by the people themselves.I am aware that 

the popular impression here is that Indian society is divided, so to speak, 
into a number ot horizontal strata, each representing a caste. This is an 
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entire mistake. It is extremely doubtful' whether the Brahminical theory of 
caste upon caste was ever true except of the two highest castes ; and it is 
even likely that more importance has been attached to it in modern than 

ever was in ancient times.The true view of India is that, as a whole, 

it is divided into a vast number of independent, self-acting, organised 
social groups—trading, manufacturing, cultivating. The English agricul¬ 
tural labourers of whom we speak, are a too large, too indeterminate class, 
of which the units are too loosely connected, and have too few interests in 
common, to have any great power of retaining tradition. But the smaller 
organic groups of Indian society are very differently situated. They are 
constantly dwelling on traditions of a certain sort, they are so constituted 
that one man’s interests and impressions correct f hose of another and some 
of them have in their council of elders a permanent machinery for declaring 
traditional usage, and solving doubtful points." (l). 

That customs have been handed down to us from the remotest ages 
and not allowed to pass into oblivion is due to the conservative nature of 
man and to the reverential regard with which each member of a community 
or a tribe looks upon them. To isolate a custom is to him nothing short of 
a sacrilege. Thus by right observances and constant practices, the 
traditional rules have been always kept in evidence and transmitted from 
generation to generation without any way being warped by extraneous 
influences. Further, the frequent discussions regarding the various cus¬ 
toms among the people themselves, as occasions arise, have tended, in no 
small measure, towards their preservation. 



Jurists differ as to what is meant by the expression Customary Law. 

This difference is due to the different conception of the 
CuBtormu) Law. t erm ‘law’ by the two different schools, viz. } the Hist¬ 
orical and the Analytical. Hale, Blackstone, Maine and other English 
Jurists and many Roman and German writers representing the Historical 
School, trace back law to before the period when Sovereigns or States came 
into existence; whereas Hobbes, Bentham, Austin and others representing 
the Analytical School, trace law from the period when Sovereigns and States 
first came into being. Both the Schools, however, agree that before the 
king-made law, there existed a large body of rules regulating societies. The 
Historical School call them unwritten laws in contradistinction to the 
written or statutary and judiciary laws. But the School of Austin as they 
own the existence of no other law than the king-made one^will not appl)r the 
term ‘law’ to them and prefer to designate them as unwritten rules or rules 
of morality. These unwritten rules or rules of morality, as called by the 
•Analytical School, are collectively called Customary Law- It is the jus 
non script uni of the Romans. 


(1) Maine’s Village CommuuHie*, page 57. 
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Thus Customary Law, or as it is called, mores majorutn or consnetud- 
inrium is composed ot a large body ot rules observed by communities, 
evidenced by long usages and founded on pre-existing rules sanctioned by 
the will of the community. It exists independently of a Sovereign anthority. 
It forms the groundwork of every system of legislation, (l). 

Having got the general impression of as to what is meant by the 
expressions “ Customs ” and “Customary Law , let us see what constitutes the 
property in land and how these communities and societies which are re¬ 
gulated by these unwritten laws have been formed. 

3. Property in land 

Of all kinds of property that in land has most deeply affected both the 
Development of economic condition and political career of human societies. 

^ shall therefore be of interest to note the development 
tive ownership. of the idea of property in land. 

In the words of Sir Henry Maine (Lectures on the Early History of 
Institutions, page l), the collective ownership of the soil by groups of 
men, either in fact united by blood relationship, or believing, or assuming, 
that they are so united, is now entitled to take rank as an ascertained pri¬ 
mitive phenomenon once universally characterising those communities of 
mankind between whose civilisation and our own there is any distinct con¬ 
nection or analogy. And it would be accepted by M. Emile de Lavaleye, 
between whom and Sir Henry Maine there are important differences of opi¬ 
nion. It is only \ says M. Emile de Lavaleye “ after a series of progres- 

.. . sive evolutions and at a comparatively recent period, that 

M. Emile de . ., , , . , , , . . , 

Lavaley’s views. individual ownership as applied to land, is constituted. \&) 

Speaking of the progressive evolution of the general 
idea of property in land he writes:—“ So long as the primitive man lived by 
the chase, by fishing or gathering wild fruits, he never thought of appropri¬ 
ating the soil ; and considered nothing as his own but what he had taken 
or contrived with his own hands. Under the pastoral system, the notion of 
property in the soil begins to spring up. It is, however, always limited 
to the portion of land, which the herds of each tribe are accustomed to 
graze on, and frequent quarrels break out with regard to the limits of these 
pastures. I he idea that a single individual could claim a part of the soil as 
exclusively his own never yet occurs to any one ; the conditions ot pastoral 
life are in direct opposition to it. 

Gradually, a portion ot the soil was put temporarily under cultiva¬ 
tion and the agricultural system was established : but the territory, which 
the clan or tribe occupies, remains its undivided property. The arable, the 
pasturage and the forest are formed in common. Subsequently, the culti¬ 
vated land is divided into parcels which are distributed by lot among the 
several families, a mere temporary right of occupation being thus allowed 


(1) See Roy’s ‘ Customs and Customary Law in British India,’ pages 10*11. 

(2) Primitive Property, page 3. 
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to the individual. The soil still remains the collective property of the clan 
to whom it returns from time to time, that a new partition may be effected. 
This is the system still in force in the Russian commune, and was, in the 
time of Tacitus, that of the German tribe. 

“ By a new step, of individualization, the parcels remain in the hands 
of groups of patriarchal families dwelling in the same house and working 
together for the benefit of the association, as in Italy or France in the 
middle ages, and in Servia at the present time.” 

“ Finally individual hereditary property appears. It is, however, still 

tied down by the thousand fetters of seigniorial rights. It is not till 

after a last evolution, sometimes very long in taking effect, that it is defi¬ 
nitely constituted and becomes the absolute, sovereign, personal right.” 

As noted above the historical researches of both the eminent writers, 
Sir Henry Maine and M. de Lavaleye coincide in estab- 
Sir Henry lishing that the separate ownership of land is of modern 

growth, and that originally the soil belonged in common 
7 to communities of kinsmen. According to Sir Henry Maine’s theory the 
| or( jer of development has been the Family, the House and the Tribe. 
To quote from him— 

“ The naturally organised self-existing village community can no 
longer be claimed as an institution specially characteristic of the Aryan 
races. M. de Lavaleye, following Dutch authorities, has described these 
communities as they are found in Java; and M. Renan has described 
them among the obscurer Semitic tribes in Northern Africa. But, when¬ 
ever they have been examined, the extant examples of the group suggest 
the same theory of its origin ; which Mr. Freeman (Comparative Politics , 
page 103) has advanced concerning the Germanic Village Communities 
or Mark ; ‘This lowest political unit was at first (i.e. in England), as 
elsewhere, formed of men bound together by a tie of kindred, in its first 
estate natural, in a later stage either of kindred, natural or artificial. 
The evidence, however, is now quite ample enough to furnish us with 

strong indications not only of the mode in which these communities began, 
but of the mode in which they transformed themselves. The world, in 

fact, contains examples of cultivating groups in every stage, from that in 
which they are actually bodies of kinsmen, to that in which the merest 

shadow of consanguinity survives, and the assemblage of cultivators is held 
together solely by the land which they till in common. 1 he great steps 
in the scale of transition seem to me to be marked by the Joint f amily 
of the Hindus, by the House Community of the Southern Sclavonians, 
and by the true Village-Community, as it is found first in Russia and 
next in India. The group which I have placed at the head— the Hitidu 
Joint Family—is really a body of kinsmen the natural and adoptive 

descendants of a known ancestor. Although the modern law of 
India gives such facilities for its dissolution that it is one of the 
most unstable of social compounds, and rarely lasts beyond a couple 
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of generations, still, so long as it lasts it has a legal cor¬ 
porate existence, and exhibits in the most perfect state that community of 
proprietary enjoyment which has been so often observed, and (let me 
add) so often misconstrued, in cultivating societies of archaic type. 
* According to the true notion of a joint undivided Hindu family , 
said the Privy Council, * no member of the family, while it remains 
undivided, can predicate of the joint undivided property that he, that par¬ 
ticular member, has a certain definite share.The proceeds of undivided 

property must be brought according to the theory, into the common chest 
or purse, and then dealt with according to the modes of enjoyment 
of the members of an undivided family,’ (per Lord Westbury, Appovier 
v. Ram Subha Aiyar , 11 Moore s Indian Appeals 75). While, however, 
these Hindu families, ‘ joint in food, worship and estate are constantly en¬ 
gaged in the cultivation of land, and dealing with its produce, ‘ according 
to the modes of enjoyment of an undivided family ’, they are not village- 
communities. They are only accidentally connected with the land, however 
extensive their landed property may be. What holds them together is not 
land, but consanguinity ; and there is no reason why they should not occupy 
themselves as indeed they frequently do, with trade or with the practice of a 
handicraft. The house community, which comes next in the order of develop¬ 
ment, has been examined by M. de Lavaleye (P. et s F. P., P. 201), and 
by Mr. Patterson (“ Fortnightly Review ”, No. xliv), in Croatia, Dalmatia 
and Illyria, countries which, though nearer to us than India, have still 
much in common with the parts of the East not brought completely 
under Mohammadan influences. But there is reason to believe that 
neither Roman Law nor feudalism enrtirely crushed it even in 
Western Europe. It is a remarkable fact that assemblages of kinsmen, al¬ 
most precisely the counterpart of the House Communities surviving among 
the Sclav on ians, were observed by M. Dupin, in 1840, in the French 
Department of the Nievre, and were able to satisfy him that even in 1500 
they had been accounted ancient. These House-Communities seem to be 
simply the Joint Family of the Hindus, allowed to expand itself without 
hindrance, and settled for ages on the land. All the chief characteristics of 
the Hindu institutions are here the common home and common table, 
which are always in theory the centre of Hindu family, the collective enjoy¬ 
ment of property, and its administration by an elected manager. Ndver-. 
theless, many instructive changes have begun which show how such a 
group modifies itself in time. The community is a community of kinsmen, but 
though the common ancestry is probably to a great extent real, the tradition 
has become weak enough to admit of considerable artificiality being introdu¬ 
ced into the association, as it is found at any given moment, through the 
absorption of strangers from outside. Meantime, the land tends to be¬ 
come the true basis of the group ; it is recognised as of pre-eminent impor¬ 
tance to its vitality, and it remains common property, while private owner- 
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ship is allowed to show itself in moveables and cattle. In the true Village- 
Community, the common dwelling and common table which belong alike 
to the Jr int Family and to the House-Community, are no longer to be 
found. The village itself is an assemblage of houses, contained indeed with¬ 
in narrow limits, but composed of separate dwellings, each jealously guard¬ 
ed from the intrusion of a neighbour. The village lands are no longer the 
collective property of the community ; the arable lands have been divided 
between the various households ; the pasture land have been partially 
divided ; only the waste remains in common. In comparing the two 4 extant* 
types of Village-Community which have been longest examined by good 
observers, the Russian and the Indian, we may be led to think that the traces 
left on usa!ge and idea by the ancient collective enjoyment are faint, exact¬ 
ly in proportion to the decay of the theory of actual kinship among the 
co-villagers. The Russian peasants of the same village really believe, we 
are told, in their common ancestry, and accordingly we find that in Russia 
the arable lands of the village are periodically redistributed, and that the 
village artificer, even should he carry his tools to a distance, works for 
the profit of his co-villagers. In India, though the villagers are still a 
brotherhood, and though membership in the brotherhood separates a man 
from the world outside, it is very difficult to say in what the tie is conceived 
as consisting. Many palpable facts in the composition of the community 
are constantly inconsistent with the actual descent of the villagers from 
any one ancestor. Accordingly, private property in land has grown up, 
though its outlines are not always clear; the periodical revision of the 
domain has become a mere tradition, or is only practised among the ruder 
portions of the race, and the results of the theoretical kinship are pretty 
much confined to the duty of submitting to common rules of cultivation and 
pasturage, of abstaining from sale or alienation without the consent of the 
co-villagers, and (according to some opinions) of refraining from imposing 
a rack-rent upon members of the same brotherhood. Thus the Indian 
village community is a body of men held together by the land which they 
occupy. ' The idea of common blood and descent has all but died out. A 
few steps more in the same course of development—and these the English 
Law is actually hastening —will diffuse the familiar ideas of our own 
country and time throughout India, the village community will disappear, 
and landed property, in the full English sense, will come into existence, (l) 




It has been observed (The Indian Village Communities , Baden 
Pbwell, page 399) that “ the right to land grows out of two 
observa'tTomf 1 S ideas; one being that a special claim arises, to any 
object or to a plot of land, by virtue of the labour and 
skill expended on making it useful or profitable : the other, that a claim 
arises-from conquest or superior might. In a very early stage, a body of 
primitive settlers conies to a “ boundless area of wooded or jungle-clad^ 


(1) Early History of Institutions”, pp* 77—82. 
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but fertile plain. As each household group laboriously clears and renders 
fit for cultivation a certain area, the father, or the united family, as the 
case may be, regards the plot as now connected with himself or themselves 
specially, in virtue of the labour expended on it. This claim is recognised 
by all, because every other member of the clan has the same feeling as 
regards the field he has cleared. The feeling of right is further developed 
when each holding is the result not merely of a random choice, but of some 
regular procedure of allotment of the clan chief. 

“ If there are no other human beings to contest the ownership, 
although the clan occupies a more or less compact general territory, the 
sense of any wider or more general clan-right is not as keen as it afterwards 
becomes when other, very likely, unfriendly clans lie all-round, and each has to 
maintain its own limits against aggression. The idea of clan-right to the 
terntory as a whole-both the cleared holdings and the waste which is grazed 
over and from which wood is cut, must soon, in the natural course of 
events, become definite. Not only is there sure to be some clan collected 
together at the time of first settling, but the families, naturally and by 
choice grouped together must help each other a great deal in clearing the 
jungle, budding the cottages, digging the tanks or wells, and in many 
similar works. Hence, even if there were no general sense of hindered 
which long residence together has tostered, there would still be a certain 
sense of union. The right to the holding selected and cleared by the 
family is however naturally superior to the clan territorial claim, being 
more definite; it is in fact dependent on the sentiment which originates the 
notions of property in general-that which a man has made or rendered 
usefuljmd profitable he has a special title to enjoy. 

“ But very soon another factor comes into the question : when 
tribes multiply, and, moving east or west, come into conflict and one is 
superior in energy and in power of combination to another, the possession 
no longer remains a matter of first appropriation in the absence of all 
other claims. Might becomes right, and conquest given a new title. This 

claim by conquest and superiority the next generation will euphemise as 
the claim by inheritance. ’ 

But it is also a further phase of class development, under the 
necessity for military discipline and organised movement, that the 
patriarchal rule of ch.efs g.ves way to a system of kings and barons as 
subordmate chiefs. And no sooner are these dignities acknowledged than 
there arise various kinds of territorial lordships which may take the form 
o a mgdom, or local chiefship, or a sort of manorial holding of smaller 
porbons of land. This right of lordship over an estate has nothing to do 
with the question of labour or expense incurred in clearing and cultivating 
the soil but is an overlordship based on caste or family superiority 
attained by conquest or otherwise; and it expresses itself by taking a share 
in the produce raised by tenants, dependents, or a pre-existing body of 
agricultural settlers. It ,s made tolerable to the now subordinated 
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original settlers by the degree of protection which the overlord even in his 

own interest, affords to the villages from which he derives his revenue or 
income.” (ibid, page 403.) 

It is commonly said that property in land passes through three 
stages, h irst, it is held by the tribe or class, and is regarded as the 
common property of the whole body. Holdings indeed are allotted or 
recognised, because without that agricultural labour could not be performed ; 

but periodically the holdings are exchanged or redistributed.The 

next stage is reached when redistribution is abandoned because each 
several holding that of the man with his sons, has become improved, and 
each family desires to retain permanently its own. But still the pater 
fatmlias is not the individual owner; he cannot sell or will away the 
holding. He must share it equally with his sons if he makes a 
partition and on his death it will go to all sons equally, as to all other 
heirs it there are no surviving sons. 

This is said to be the stage when property vests in the family. 

But gradually the desire to profit by one’s own skill and labour individual¬ 
izes property. A number of things conduce to this end. Family quarrels 
are an unfortunate but very common factor. Differences of taste 
and agricultural capability also have their sphere. Coined money comes 
into use, and men begin to buy and sell land. Finally, families break up, 
and individual ownership is the third or final condition. (Land Systems 
in British India , Baden Powell, Vol. I, page 110.) 

Baden-Powell holds that in India the earliest idea was appropriation 
by the individual i.e., the fathers of the family; that this gradually 
develops into an idea of equality between all the sons in succession to the 
father’s property which leads to the idea of a joint ownership by a close 
kindred of which the father is the head. When a number of such families 
of common descent, kept together by circumstances, continually fighting 
side by side and conquering together, have acquired and settled on a new 
land, they constitute a clan, and there is, further, a kind of collective sense 
of right to the whole, which is over and above the family right to the 
several lots that fall to each, and is largely dependent on the sense of 
unity which class life naturally produces, and on the sense of the right of 
every member to share in the common acquisition. ((Indian Village 
Communities , page 406). 

Thus at different times very different rights and advantages are 
included under the idea of property. At the very early period of society it 
included very few; originally, nothing more perhaps than use during 
occupancy, the commodity being liable to be taken by another the moment 
it was relinquished by the hand which held it ; but one privilege is added 
to another as society advances and it is not till a considerable progress has 
been made in cultivation that the right of property involves all the powers 
which are ultimately bestowed upon it. Property in land as a transferable 
marketable commodity absolutely owned and passing from hand like any 
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chattel is not an ancient institution, but a modern development ( Essay on 
Indian Land Tenures , Sir George Campbell.) * 

According to M. de Lavaleye, we have first the tribe, then the clan^ 
settled on the land, which is the same thing as the village community, next 
the house community, and lastly individual property. But, according to 
Sir Henry Maine, the village community is derived from the house com¬ 
munity; and the latter is an expansion of the joint family. In the one 
case, the family is regarded as the primary unit, and observation is 
directed to its growth on the land. In the other the tribe is the unit and 
the history of property is the history of tribal disintegration. 

In the first chapter of the second volume of his work on Customary 
Law, Mr. Tupper deals with the subject at great length 
and in a general manner, criticising Sir Henry Maine’s 
theory that the order of development has been the Fami-^ 
ly, the House, the Tribe ; he expresses his decided opi¬ 
nion that the order should be reversed, and that at least 
as regards proprietary right, it has the Tribe, the House the 
Family. Speaking of the Punjab he says-“ I have no hesitation in saying 
at once that the village community in the Punjab is not derived from the 
house community; and that here it would convey a more correct general 
impression to speak of the joint family, except where it is an offshoot from 
an already existing village, or the fragment of a tribe, as the last term in 
the series and not the first. I am not prepared to say that there are no cases 
where the joint family is very numerous—probably such could be found 
Put, assuredly, the house community is not now, in this part of India a ’ 
prominent feature in the rural organisation as it is among the Whl 
Slavs : and had it ever been the unit regulating proprietary enjoyment it 
would have left traces in the village system. This, however, I cannot Ld 
that it has done ; and if we admit, for the purpose of argument, that the 
house community has a definite place in the order of development, it may 

safely be asserted that there is an ellipsis in the Punjab of the particular 

phase. We may, I think, go even further than this and say that in this 
part of India the true analogy to the Slav house community lies in the batti 
or taraf of the village. When the class has broken up into sections within 
the village, and each of the land formerly enjoyed by all jointly, or where 
the village had had a miscellaneous origin in the combination of offshoots 
of different stocks, there we have the transition between primitive joint 

ownership and the ownership of families joint as amongst themselves but 

severed in interest from the rest of the village. 

Moreover, the.theory of Sir Henry Maine requires us to suppose that 
the land has supplanted kinship as the basis.of the community. But in the 
Punjab this is very far from being the case. The idea of common blood 
and descent has by no means died out. The Punjab peasants, no less than 
Russian peasants, believe in their common ancestry : and allowing alwavs 
that adoption must be recognized as of equal strength with natural paren 
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, their belief frequently rests upon indisputable grounds. It is not diffi- 
cult to say here in what the tie between the brotherhood is conceived as 
consisting. Unquestionably, as the name implies, it is conceived, except 
in the villages just mentioned, of miscellaneous origin, as consisting in the 
possession of a common ancestry,-an ancestry which may be traced either 
to a single family or to associate tribesmen, but has in either case 
transmitted the common blood. Wherever the obli¬ 

gation and privilges of proprietorship are regulated wholly or in part by 
ancestral shares there kinship is asserting itself as the fundamental princi- 
pie on which property is distributed. 

Now if, in addition to this, I can succeed in raising a strong presump¬ 
tion that the village community has generally originated in the tribe, except 
where it has been founded by the interposition of Government, or is merely 
a colony of a parent village, I think it will be admitted that I am justified 
in contending that Sir Henry Maine’s theory can only be regarded as appli¬ 
cable to the Punjab in a very limited sense. I propose, therefore, to bring 
forward the evidence which appears to me to establish this presumption ; 
and I shall then go on to show that, when once the village community has 
come into existence, the progressive stages are its separation into defined 
lots still held jointly by groups claiming common descent amongst thems¬ 
elves, and next the division of the land amongst joint families or individuals. 
This agrees generally with the theory of M. de Lavaleye except that the 
partition amongst groups takes the place of the house community, from 
which the joint family is distinguished merely being ot a smaller size ... 




“ The great periods in the history of landed property in the Punjab 
may be presumed to be not the joint family , the house community , 
and the village community in that order , but successively the tribe , 
the village and the family . ” (l) 

On the same subject Sir Charles Roe in his Tribal Law in the 
Punjab (page 6) expresses as follows :— 

“ I will not attempt to express an opinion except as 
regards the Punjab, and here I have no doubt what¬ 
ever that Mr. Tupper is right. However, the triBe itself may have 
been formed (probably Mr. Ibbetson s account of the formation of the 
Biluchi tribes may apply to most other tribes), it seems clear that for 
a considerable time it has held its land jointly, with no idea of individual 


Sir Charles Roe’s 
views. 


right, except the right of each member of the tribe, to share in the 
common property. This is how the tribes beyond our border hold 
their land to this day, and the condition of the same tribes after coming 
under our rule is only a stage more advanced. \\ ith the latter there 
has been an actual distribution of tribal lands into villages carved out 
by a higher authority. Where no such authority intervenes, the process 


(1) “Punjab Customary Law ’’ Vol. 11, pages 7 to 10. 
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of development would naturally be slower and less systematic. It is 
not to be supposed that the whole tribe ever held a general meeting 
and^nade a formal distribution of its land amongst its different sub¬ 
divisions and families. What would naturally take place would be that 
when once a tribe had given up its migratory habits and settled down 
permanently on a part : ular tract of country, the various groups of 

families most closely connected by ties of blood would select the nearest 
spots most favourable for cultivation, build houses on them and cultivate 
jointly. Each collection of such groups would soon cease, if it ever 
commenced, the practice of contributing its produce to a common stock 
for the whole tribe, and would be soon regarded as exclusively entitled 
to the permanent possession of its cultivated lands. The waste or 

pasture lands between the different settlements would for some time 
continue to be regarded as common property, but in course of time 
these too would be demarcated. When this has been done, we have 
the ordinary village community, but it is quite possible for such a 
community to be formed without any definite fixing of the boundaries 
of its wasted lands. They have, in fact, existed in many districts in 
the south-west of the Punjab, where the boundaries of the waste were 
not finally settled until more than 20 years of British rule. When the 
numbers of a village community outgrew the productive powers of its 
lands, individual members, who found their share too small would 

leave it and found a new village elsewhere, but usually as near to 
the parent village as possible. For every village in the Punjab there 
has been prepared, in the course of settlement operations, a record called 
the village pedigree table, which gives an account of the founding of 
the village, and traces the descent of every single proprietor from his 
ancestor who first settled in it. Making every allowance tor mere 

legend and myth, the information contained in these records as to undoubted 
matters of fact is invaluable. Taken as a whole, they show clearly 
that villages in the Punjab were formed, as* a general rule either by 
sub-dividing the lands which an original parent village had appropriated 
to itself on 'the first settling down of the tribe, or by colonists from 
such villages. I hey also show that within the village itself the same 
order of development has frequently—I may say most frequently—been 
the rule. Many villages are no doubt to be found in which possession has 
from the first been the measure of right, where each of the original 
founders simply broke up as much land as he could and appropriated 
to himself its produce. But almost invariably when there has been 
near relatives, we find that the village was for some time after its 
foundation held in common, that it was then sub-divided according to 
descent from the original founder or founders, and that where these 
shares are not still in force but have been succeeded by measure ot 
right founded on possession alone the charge has been very gradual. 
Mr. 1 upper is right in saying that speaking of them as a whole, the 
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village communities in the Punjab consist of groups of families bound 
together by the tie of descent from a common ancestor , and that it is still 
the feeling of kinship and not the mere common interest in the land , 
which regulates these customs. No doubt there are villages, especially in 
the south-west of the Punjab, in which a common interest in the land, 
or contiguity, as Sir Henry Maine calls it, has from the first been 
the sole bond of union. Individuals have sunk wells in the waste 
receiving a grant from Government of from 16 to 53 acres of land, 
and where several such grants lie near together they have been formed 
into a village, and the intervening waste thrown in as common land. 
I myself, as Settlement Officer, have created several such villages in 
the Montgomery and Multan Bar. More were so created under native 
rule, and very probably in some cases the families have come together 
of their own accord.” 


4. Village communities. 



Having got some conception of the idea of property in land, it 
remains now to turn to another important feature of Indian life, viz., the 
village communities. 

Among the phenomena which India presents to the student of social 
I d\ village institutions none are more interesting and important than 
communities its village communities. The constitution and torm of 

these have not been exempt from the general laws of 
progress and decay, but the characteristic features of Indian village life 
have been handed down with extraordinary pertinacity from a distant past. 
The typical Indian village has its central residential site, with an open 
space for a pond and a cattle stand. Stretching round this nucleus lie the 
village lands, consisting of a cultivated area and (if possible) grounds for 
grazing and wood-cutting. 


Two distinct 
types of villages 
Raiyat/icari and 
joint or landlord 
type. 


But we are to distinguish two distinct types of villages : one is where 
the landlords are disconnected aggregates of families each 
claiming nothing but its own holding —the Raiyatwari 
or Non-Landlord type ; the other is where a class in the 
village, or it may be the entire body, claim to be a 
superior order, descendants of former rulers, or coloniz- 
ing-founders, or conquerors or grantees, or, later of revenue-farmers and 
auction purchasers who claim jointly the entire estate ; and this is the 
Joint or Landlord Village type. It is the second form that prevails in the 
United Provinces of Agra and Oudh and in the Punjab. 

Origin of villages From what has been described above > 11 WOU,d 

of landlord type appear that the villages of the joint landlord type have 

primarily arisen— 

(l) Out of the dismemberment of the old Rajas or Chiefs 
estate, and the division or partition of larger estates , 
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(2) out of grants made by the Raja to courtiers, favouritse, 

minor members of the Royal family, etc., 

(3) by the later growth and usurpation of Government Revenue 

officials; * 

(4) by the growth of Revenue farmers and purchasers, when the 

village has been sold under the first laws for the recovery of 
arrears of revenue : 

(5) from the original establishment of special clans and families 

by conquest or occupation, and by the settlement of associ¬ 
ated lands of village families and colonists in comparatively 
late t^ies. 


The formation of village groups of families is, however, not necessari¬ 
ly connected with any idea of soil-ownership at all. The aggregation of 
holdings in a village of limited dimensions, and the establishment of a cent¬ 
ral place of residence, is, under the circumstances of most Indian Provin¬ 
ces, a purely natural condition under which permanent cultivation can best 
be established and maintained. Again, the fact that kindred, especially in 
a tribal stage of society,.naturally keep together, and that as the groups 
expand they must necessarily separate and form a new series of similar 
aggregates, these facts, and others like them, also furnish the conditions ot 
village formation. 


But there is nothing in the causes of such formation to suggest any 
new form of ownership as resulting from their operation ; and as a matter 
of fact, and looking to the larger number of instances we can recall, we 
shall find that the sort of ownership which is actually found in villages 
corresponds to one or another of the following three heads : — 

(1) 1 he family or individual holdings are all separate within the 

village. 

(2) The village is an accidental aggregate of kindred families; 
and the joint ownership or collectivity, such as it is, is in 
the whole clan ; where any further (real) joint ownership 
appears, it is between members of the ‘family’ or close 
kindred. 


(3) 1 he village is really the limits of the acquisition by whatever 
means, ot one founder or orginator, and the joint ownership 
now appearing is due to the main branches representing 
according to universal custom, the three primary grades of 
descent, and to such families, descendants of these, as re¬ 
main joint among themselves being subject to the operation 
of the joint-family custom and the law of joint inheritance 
( 1 ) 


(1) See Baden-Powell's “The Indian Village Community. ’’ pages 404 to 406, 
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5. Village communities in the Punjab. 

What attracts attention most throughout the Punjab, is the preva¬ 
lence of village communities, and the tact that they are most strong, veil 
preserved, and the greater part of them of the joint or landlord type. 

In Gujar v. Sham Das and another (1) the question before a 
Full Bench was, on whom in cases of transferor an cost r d land, without 
necessity by a sonless Jat proprietor does the burden of proof rest ? It was 
observed by Roe J .— “ B’s own title to the land has grown up out ot a state 
of things which renders it improbable that he possessed a power of transfer. 
The land came to him as a member of a village community which at no 
distant period held the whole of their lands jointly, recognizing in the indi¬ 
vidual member only a right of usufruct, that is a right to enjoy the profits 
of the portion of the common land actually cultivated by him, and his 
family, and to share in those of the portion still under joint management. 
In such a community the proprietary title and the power of permanently 
alienating parts of the common property, is vested in the whole body. 
These communities or villages in their turn spring from a still more primi¬ 
tive state of society, in which the proprietary unit was the tribe. The only 
trace of the latter state .now to be found is the fact that the villages formed 
out of the tribe generally lie in groups, and follow the some custom, and in 
some of them adoption is restricted to members of the tribe. But amongst 
the villages some to this day preserve their original form of a joint proprie¬ 
tary body ; in others and these are the majority, the common land or a 
large portion of it has been permanently divided amongst families and in 
some cases amongst individuals. But even where the sub-division has 
proceeded furthest, the power ot dealing with the land is not absolutely 
free.’’ 


In this province, however, we have an almost total absence of the 
class of villages owned by descendants of the manager, revenue-farmer, or 
auction-purchaser ; and we cannot trace any general earlier existence of 
villages which were aggregates of separate cultivators, or observe the up¬ 
growth of landlord bodies over them. 


Both the North-West Frontier and Central districts exhibit tribal 
joint (and landlord) villages from the first. And we have also a special 
class of colony villages in the South-East. 

Origin of the The origin of the Punjab villages will be found more 

Punjab villages 0 r less to, the following sources :— 

(1) The conquest and settlement of great tribes like the Jat and 

Gujar, at a remote date. 

(2) The later return and settlement of adventurers, Rajput and 

other small bodies ot tribesmen, or single colonists whose 
descendants have now multiplied and spread. 


(1) 107 P. K. 1887. 
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(3) The comparatively late immigration of tribes into the 

districts of the North-Western Frontier. 

(4) The establishement of bodies of associated colonists (South- 

East Punjab). 

(5) The aggregation, under the present Revenue system, of 

individual families of cultivators and settlers into villages. 

The Punjab affords a conspicuous instance of the general truth of the 
theory of the collective ownership of soil by groups of 
the* 11 U Punjab— men, either in fact united by blood relationship, or 

collective owner- believing or assuming that they are so united, as an 

ascertained primitive phenomenon. It has been observed 
by Tupper ( Customary Law of the Punjab , Volume II , page 1 )—“ It may, 
I think, be s«afety asserted that, except where title has originated in direct 
grant by the State or Rajah, as in Kangra, or in the action of Sikh Gover¬ 
nors, as in Multan, or, after tribes have settled down, by mere squatting or 
improvements, there is abundant evidence that collective property, either of 
the tribe or clan or of the village, preceded several ownership. In many 
places the irruptions of particular tribes, or the turbulent conquests of those 
Sikh fighting corporations known as Misls y have superimposed rights 
originating in simple violence on subjugated cultivating communities ; but 
if we penetrate below the confused aspect of the surface, as it was left at 
the expiry of Sikh dominion, and endeavour to seize the principle on which 
the mass of the population gravitated into its present shape, then, subject 
to the exceptions just made, we find in every district that joint property 
still often resides in communities larger than mere families : and that, even 
where family rights have succeeded to those of the commune clear traces 
of communal property frequently, perhaps invariably, survive. The 
revenue terms with which we are most familiar, zamindari , pattidari , 
bhaiachara , themselves epitomise the history of landed property in this 
part of India. The land is first held in common and then on ancestral or 
customary shares ; later, these are undistinguished or forgotten, or deliber¬ 
ately set aside, and possession becomes the measure of right, or in other 
words, severalty is fully established. 

“ Each of them marks a stage in the process of transition. An 
‘estate in Punjab revenue phraseology is a village or other local area 


with which a separate settlement of the land revenue is or may be made. A 
zamindari estate is held either by individuals or families, or by proprietary 
cultivating communities paying the revenue in common. It is thus either 
‘landlord' or communal and undivided proprietary right in its distinguishing 
characteristic. In the pattidari tenure, disintegration has begun ; but the 
communal origin of property still regulates its distribution and the chief 
public duty connected with it. The lands are divided and held separately, 
but they are divided on shares based either on personal descent or on the 
proportions of the once common stock which particular families have 
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either held from the outset or appropriated by prescription. The land and 
revenue are, therefore, said to be divided, upon ancestral or customary 
shares, subject to succession by the law of inheritance. In a pure bhaia• 
charct estate shares have become quite extinct: a certain defined extent of 
land is in the possession of each proprietor; and neither in fact nor in 
theory is the holding part of a common stock. The degree ot separation in 
interest is thus the basis of the classification, but the classification is not 
by any means an exhaustive one, because the most numerous class of 
villages is that which presents features common both to the pattidari and 
the bhaiachara estate. Lands are held partly in severalty and partly in 
common, and the measure of right in common land is either the amount of 
the share or the extent of land held in severalty. Such tenures are known 
as mixed or imperfect pattidari or bhaiachara . 




Main characteris¬ 
tics of village 
communities in 
the Punjab. 


In a discussion of village communities the province 
may be roughly divided into five tracts 


(1) The plains of the Eastern and Central Punjab. 

(2) The Himalayan tract to the north of these plains in so far as 


it is in British territory. 


(3) The Pathan tract lying mainly beyond the Indus and com¬ 

prising the districts of Peshawar, Kohat, Bannu, and Dera 
Ismail Khan, (now included in the Noth-Western Frontier 
Province.) 

(4) The South-Western Punjab. 

(5) The North-Western Punjab and Hazara embracing the 

districts of Jhelum, Attock, Rawalpindi, Gujrat and Hazara. 

(1) . The plains of the Eastern and Central Punjab. 

The distinguishing mark of this division is the prevalence of well 
organized village communities. They are found in their present form in 
the south-east of the province, and here it will generally be found that the 
proprietary body in each estate or main sub-divisions of an estate claim to 
be kinsfolk and that ancestral shares or some other definite measure of 
right, such as plough, is, or at least in comparatively recent times, was, 
recognized. In the north-west of this division the communities were often 
much less homogeneous. 

(2) . The Himalayan Tract (Kangra and Simla Districts.) 

In the hills no village communities in the proper sense exist. 1 he 
villages recognized in our records are artificial collections of hamlets or 
holdings corresponding with the tappas or circuits which the hill Rajas 
formed for the sake of fiscal convenience. The individuals in possession of 
these grouped holdings are untied by no real or pretended bond of rela 
tionship. 
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Every holder of land derived his title from a patta or deed of grant 
given to himself or his ancestor by the Raja. He called his right a waris 
or inheritance. The waris had a permanent title in his holding. As 
regards the waste the landholders had merely rights of user which were not 
measured by the amount of land in their possession and were in fact shared 
by residents in the same tappa , who had no land at all. Grazing fees 
were exacted from all alike. Subsequently at the time of the first Regular 
Settlement defined boundaries were assigned to waste and became 
the shamilat deli, though the rights of Government in valuable trees were 
reserved. 


(3) The Pathan tract. 

When a tract was occupied by an invading tribe a partition took 
place. The lot of each main sub-division of a tribe was some times called 
a tappa and described as its daftar , the individual proprietors being known 
as daftar is. Where circumstances required it, the lot was divided into 
vauds according to the nature of the soil, facilities for irrigation etc., and 
the number of bakhras or shares, which was to be the basis of division 
was calculated, one being often allotted to each man, woman and child. 
Each share properly included an allotment from each vand or at least from 
each kind of land so that a man's posession might be a good deal scattered. 
But the whole or the main portion of the property of a sub-section ( khel ) of 
a tribe usually consisted of a single block of land, in the middle of which it 
built a village called after its name. The block was divided in vands so 
that all might share alike. The maliks or leading men, and even the khan 
or chief, got no more than any one else in the division, but the latter some¬ 
times received certain lands as seri or free gift from the tribe. 

(4) The South-Western Punjab. 

True village communities are rare in South-Western Punjab. In 
this tract the rainfall is extremely scanty and outside the river valleys the 
country was once and to a considerable extent still as a grazing ground for 
sheep and browzing ground for goats and camels. The unit of property is 
the well or, in the lands adjacent to hill torrents, the large embanked field 
or band. 

An estate was often a mere group of scattered wells with the addition 
of a large block of the surrounding waste which was declared to be the 
common property of the well-owners. A widespread, though far less 
universal, feature of landholding in the South-Western Punjab is the 
recognition of two distinct classes having separate proprietary interests in 
the soil. 

(5) The North-Western Punjab. 

The juxtaposition of dominant families and clans and of a miscellaneous 
collection of inferior tribes is a feature of the north-west as of the south-west 
of the Punjab. The heads of some of the fighting clans, such as the 
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akhars, ruled wide tracts under the nominal suzerainty of the Delhi 
Emperors. But wherever the arm of the Sikh ruler could reach the great 
families and clans fared badly. In Attock they retained in a large measure 
their old power and influence, and the leading men among them had up to 
annexation to be conciliated by the grant of liberal chaharams, some of 
which survive to this day. (l). 

6. The principal agricultural tribes of the Punjab. 

No account of Customary Law prevailing in the Punjab will be 
complete without a reference to the principal agricultural tribes inhabiting 
this province. An attempt will therefore be made in the following few 
pages to describe briefly the main characteristics of dominant land-owning 
or agricultural tribes of this Province. 

According to the Census figures of 1931, the Punjab, including Feuda¬ 
tory states, has an area of 136,261 square miles with a 
population of 28,490,856 of whom 23,580,851 are residents 
of British districts. Rather more than half of the 
population in British territory are classed as members of land-owning or 
agricultural tribes whose strength per 1,000 of the total population is as 
follows :— 

Jats 213 

Rajputs 83 

Arains 47 

All the castes, as sorted in 1931, whose traditional occupation is 

agriculture, including Gujjars, who are mainly agriculturists, form 451 
per tnille of the total population. 

A very complete account of the origin, history and character of the 
various tribes is given by Mr. Ibbetson in his report on 
Origin of the the Census of 1881, and by Mr. Rose in his ‘A Glossary 
of the Tribes and Castes of the Punjab and North-West 
Frontier Province’, and still more detailed information may be found in the 
Settlement Reports of the different districts in which the tribes are found 
in force. It would be quite impossible here to give even the briefest 
account of each tribe in detail, and what shall be attempted here is to 
repeat the substance of what Mr. Ibbetson and Mr. Rose say of each of 
the main groups. (2). 


Ethnological^ F r0 m the po j nt Q f v j ew 0 f ethnology the Punjab 

Punjab 1 2 can be conveniently divided into the following tracts : 

(1) The Himalayan Tract and the Eastern Hills. 

(2) The Submontane Tract. _____ 

1, For detailed account see the chapter on Land-Tenures in the Punjab , see also 

Chapter VIII of the Settlement Manual. . 

2. See Mr. Rose’s ‘A Glossary of the Tribes and Castes of the Punjab and 
North-West Frontier Province,’ Vol. I, Chapter I, pages 1 to 18, fiom uhici 
account given here is mostly digested. 
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(3) The Eastern Plains. 

(4) The Western Plains. 

(5) The Salt Range Tract. 

(1) The Himalayan Tract and the Eastern Hills 

Along the eastern portion of our nothern border, and within the great 
net-work of mountain ranges which fringe the central system of the 
Himalayas, are situated the States of Chamba, Mandi, and Suket, with 
Bashahr and the twenty smaller states and Sirmur, while among them lie 
the hill station of Simla and the Kangra District, the latter including the 
Kulu Valley which stretches up to the mighty range of the mid-Himalayas 
and the cantons of Lahul and Spiti which situated beyond the mid-Hima¬ 
layas, belong geographically to Ladakh and Tibet rather than to India. 
The people chiefly consist of hill Rajputs, including Thakurs, Rathis, and 
Rawats, and of Kanets, Ghirths, Brahmans, and the Kolis, or Dagis who 
are menials of the hills. They are, either by origin or by long isolation 
from the neighbours of the plains, very distinct from the latter in most 
respects. They are almost exclusively Hindus, but curiously strict as 
regards some and lax as regards others of the ordinances of their religion. 

In many respects the most interesting part of the Punjab is that 
which forms its north-eastern corner. In this, the 
lliNs EaStCrn eastern hills, are included the Himalayan area, and the 

Siwalik range which separates it from the plains between 
the Bias and the Jhelum. Throughout this tract of low hills the ascend¬ 
ancy of a type of Rajput society is well marked. The Hill Rajputs with 
their subordinate grades, the Ranas, Rathis and Thakurs, are probably, 
those among all the peoples of the Punjab who have retained their independ¬ 
ence longest; and probably a still older element in its population is 
represented by the Kanets and Kolis, the Gaddis, Ghirths and Chahngs or 
Bahtis who form the mass of its agricultural classes. The Brahman is 
found disseminated all through this wide tract, and in many parts of the 
Himalayan area, for instance, in Kangra, Kulu, Chamba and the Simla 
Hills he forms a well-defined cultivating caste. He is not however by any 
means rigidly endogamous, and the Hindu population of this tract is 
singularly homogeneous owing to the fact that hypergamy is the normal 
rule among and between all the castes which can be regarded as within the 
pale of Hinduism. The ethnical character of the tract is due to its 
inaccessibility and remoteness from the lines which foreign inroads into 
India have always taken. In this tract we do not find a distinct Rajput 
caste which disdains all marriage with the cultivating classes, but a Rajput 
class itself divided into two or three quite distinct grades the lowest of 
which accepts brides from the Kanet or Ghirth. 

(2) The Submontane Tract. 

Skirting the base of the hills, and including the low outlying range 
of the Siwaliks, runs a narrow submontane zone which includes the four 


5676 


PUNJAB CUSTOMARY LAW 


northern tahsils of Ambala with the Kalsia State, the whole of the 
Hoshiarpur District, the three northern tahsils of Gurdaspur, tahsil Narowal 
and Sialkot of the Sialkot District, and the northern portion of Gujrat. 
All along the foot of Siwaliks from Ambala to Gurdaspur the dominant 
population is Rajput and Jat, interspersed with numerous foreign elements, 
such as Pathans, a few Mughals, Sheikhs, A wans, Khokhars and many 
others. Of these elements all are modern, except the Rajput and possibly 
some Jat tribes. But in the eastern part of the Ambala submontane the 
Jat is certainly a recent invader; and he owes his position in this tract to 
the .Sikh inroads. In this tract the Jat to some extent displaced the 
Rajput, whose most ancient the Chauhan and Taoni were dominant in it 
down to the Mughal period. 

Further north beyond the sutlej the Hoshiarpur submontane is held 
by Hindu Rajput tribes or Rajput tribes partly converted to Islam. Their 
settlements undoubtedly owe their origin to feudal grants made by their 
Hill Rajas to military families under their own leaders as a condition 
service against Muhammadan invaders from the plains. As a counter¬ 
balance to their power the Muhammadan emperors planted Pathan Colonies 
at a distance of 4 or 5 miles from the Siwaliks in a line stretching from the 
town of Hariana to the border of the Garshankar Tahsil, and the place 
names of the district still mark a considerable number of these settlements, 
such as Urmur Tanda, Jahan Khelan and Ghilzian. 

Upon these irregular lines of opposing forces the sikh movement 
launched Jat tribes, but not in any great numbers. The Jats, whose 
villages lie scattered all along the foot of the hills from Ambala to Gurdas¬ 
pur, are not separated by any definite line of demarcation from the Sikh 
]ats of the Central Punjab to the south-west or from the Jats of the 
western submontane to the west. Perhaps the only tangible distinc¬ 
tion is that the Jats of the eastern submontane are broadly speaking, 
Hindus, while those of the western submontane are Muhammadans, 
and those of th'e central districts Sikhs, but followers of all these religions 
to be found in almost every tribe. In character and position there 
nothing to distinguish the three groups. The Jat of this 
tract cannot be regarded as in any sense under the Rajput. The Jat 
communities are independent of his influence and stand aloof from 
him. They have no aspirations to be called Rajput or to form matrimonial 
alliances with men of that caste. Some of the Manj Rajputs of 
Gurdaspur have no doubt become Jats by status or are called Jats 
by others, but as a rule the * distinction between the two castes is 
rigidly fixed. 

the western part of the northern border of Gurdaspur and 
all 'along the Jammu border in Sialkot, Gujranwala 
and Gujrat, the conditions closely resemble those found 
the eastern submontane, but the line of demarca- 
Rajput is fainter. The true Jats such as the 
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The Western Sub¬ 
montane Tract. 
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Chitna, Varaich and Tarar, are mainly confined to Sialkot and Gujranwala. 
The typical Rajput tribes are found close under the Jammu Hills and 
include such interesting communities as the Bajju Rajputs and Chibhs 
with many minor clans towards Gurdaspur. The Jat looks to the 
south for his affinities in religion and marriage, but the Rajput regards 
the Jammu Hills with their ancient principalities of Bhimbar, Rajauri 
and Jammu as his ancient home. And from Jammu and Kashmir the 
lower castes are also reinforced. Of the Jats of the western submontane 
Sir Denzil Ibbetson wrote —“ The most extraordinary thing about the 
group of Jat tribes found in Sialkot is the large number 
of customs still retained by them which are, so far 
as I know, not shared by any other people. They 
will be found described in Mr. Roe’s translation of Amin Chand’s 
History of Sialkot , and I shall notice one or two of them. No¬ 
thing could be more instructive than an examination of the origin, 
practice, and limits of this group of customs. They would seem to 
point to aboriginal descent ”. * 

(3) The Eastern Plains 


Jats of Sialkot 
District 


The remainder of the Punjab, with the exception of the tract cut 
off by the Salt Range, consists of one vast plain. A meridian through 
the city of Lahore divides this wide expanse into two very dissimilar 
tracts which may be distinguished as the Eastren and the Westren 
Plains. 


A meridian through the town of Sirhind roughly divides the 
Punjab proper from Hindustan and the Punjabi from the Hindi 
language. So much of the Punjab plains as lie east of that line, 
namely, the Delhi, Gurgaon, Karnal, Ambala and Rohtak Districts 
differs little if at all in the character of its population from the 
western districts of the United Provinces. Except in the Rghtak District, 
Jats form a smaller and Rajputs a larger proporation of the population than 
in the tract immediately to the west, while Kambohs, Rors and Gujars are 
numerous in Ambala and Karnal, Tagas in Karnal and Delhi, Ahirs 
in Rohtak, Delhi and Gurgaon and Meos and Khanzadas in Gurgaon. 

The Hissar District to the south of the tract differs from the 
districts just mentioned chiefly in that, lying as it does on the con¬ 
fines of Bikaner, the dialect and people are more akin to those of 
Rajputana than to those ot Hindustan, Rajputs being very numerous 
and there being a considerable Ahir population. The religion is still 
Hindu, with a certain admixture of a curious sect called Bishnoi. The 
Sirsa tract which forms the western portion of the * southern border of 
the tract was all but inhabited till it came under English rule, and 
it has drawn its settlers pretty equally from Hindu and Hindi speak¬ 
ing Jat State of Patiala, while its western portion is occupied by 
Mohammadan immigrants from the lower Sutlej. 


PUNJAB CUSTOMARY LAW 


In all the remainder of the tract Rajputs, Jats, Gujars and their 
allied tribes form the staple of the agricultural population, largely 
supplemented by their attendant menials. Among the Siwaliks and 
immediately under the hills Jats are few and Rajputs and Ghirths 
numerous while somewhat further south the population of Jats increases 
and Gujars, Sainis and Arains and in Kapurthala Kambohs, M ah tons 
(Mahtams) and Dogras, become important elements in the population. 
In the Lahore Division the mass of the population is Jat, though in 
Lahore and Ferozepore Kambohs and Mahtams, and in F.erozepore 
Dogras hold large areas. 

The three most distinctive elements in the population of the eastern 
plains are the Sikh Jats of the central districts, the Jats, mainly Hindu, 
of the south-eastern districts, and the Rajputs of the country to the 
west of the Jumna. In the extreme south-eastern corner of the Punjab 
the Jats who have come in from the north and west, from Rajputana 
and the Punjab, are known as Dhe to distinguish them from original 
Jat tribes of the neighbourhood who are collectively called Hele the two 
sections abstaining from intermarriage and having in some respects 
different customs. Here again, in the south-eastern districts the distinction 
between Jat and Rajput is definite and well-marked, the Jat nearly always 
practising and the Rajput almost always abstaining from karewa. 

(4) The Western Plains 

Between the Sulaimans and the great sandy deserts of Bahawalpur 
and the Sind-Sagar Doab the dominant race is Baloch. Descending 
from the hills the Iranian people overcame a miscellaneous collection 
of tribes which still forming a very large proportion of the population, 
have been included by their conquerors under the term of Jat—here 
an occupational as much as an ethnological designation—till they have 
themselves almost forgotten their original race. In the remainder of 
the tract the divisions of the people are rather tribal than racial the 
great majority of them being Jats and Rajputs, or belonging to races, 
perhaps in some cases of aboriginal origin, which can now no longer 
be distinguished from them. In Gujrat the importance of the Gujar 
element is indicated by the name of the district, while Sayyids are 
numerous to the south-west. The number of clans into which 
great plains are divided is enormous. The Daudpotra, Joiya, Watu, 
Dogar and Mahtam of the Sutlej, the Kharral and Kathia of the Ravi, 
the Sial and Khokhar of the Chenab, and the Khokhar and Tiwana of 
the Jhelum, are some of the most important. The curious river tribes of 
the Sutlej and the Indus, the Jhabel, Kehal and Kutana, also present 
many interesting features. Pastoral pursuits occupy a more important 
position than in the rest of the Punjab, agricultural produce being 
largely supplemented by clarifid butter, wool, hides and barilla. 
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The tribal organization of the Biluchis is thus described by Mr. 

Ibbetson in paragraph 380 of his report—“ The tribe, at 
least in its present form, is a political and not an ethnic 
unit, and consists of a conglomeration of clans bound together by 
allegiance to a common Chief. Probably every tribe contains a nucleus 
of two, three or more clans descended from a single ancestor. But round 
these have collected a number of affiliated sections; lor the cohesion 
between the various parts of a tribe or clan is not always of the strongest, 
and it is not uncommon for a clan, or portion of a clan, to quarrel 
with its brethren and leaving the tribe to claim the protection of a 
neighbouring Chief. They then become his hamsayahs , dwellers beneath 
the same shade and he is bound to protect them, and they to obey him. 

“The tribe, or tutnan , under its Chief, or tumandar is subdivided 
into a small number of clans {para) with their mukaddatns , or headmen, 
and each clan into more numerous septs {phalli). Below the phalli 
come the families, of which it will sometimes contain as few as a dozen. 
The clans are based on common descent, and identity of clan name, 
even in two different tribes, almost certainly indicates a common ancestor. 
The sept is of course only an extended family. 

“The tract occupied by each division of a Biloch tribe is sufficiently 
well defined, but within this area the people are either wholly nomad, or, as 
is the case within our frontier, live in small hamlets, each inhabited by oaly 
a few families, having property in their cultivated lands and irrigation 
works, but without any actual demarcation of the surrounding pasture lands. 
Thus the large and compact village community of the Eastern Punjab is 
unknown, and our village or mattzah is in these parts merely a collection 
of hamlets included within a common boundary far administrative pur¬ 
poses 


(5) The Salt Range Tract 


Situated in the angle occupied by the Salt Range and separated from 
the rest of the Province by the upper Jhelutn it includes the Districts of 
Attock, Rawalpindi and Jhelum. It presents in almost every respect the 
strongest possible contrast with the Punjab Proper and can hardly be said 
to belong to India save by mere geographical position. 


In paragraphs 390 to 392 Mr. Ibbetson describes the character, origin 
and early history of the Pathans. In paragraph 393 their present tribal 
organization is thus explained. 


“ The tribe is probably far more homogeneous in its constitution 
The Pathans. among the Pathans than among the Biluchis. Syed, 
Turk, and other clans have occasionally been affiliated 
to it; but as a rule people of foreign descent preserve their tribal indivi¬ 
duality, becoming merely associated, and not intermingled, with the 
tribes among whom they have settled. Even then they generally claim 


,V* E • 6 <^x 

PUNJAB CUSTOMARY LAW 

Pathan origin on the female side, and the trite is usually descended, in 
theory at !east, from a common ancestor The hamsayah custom de¬ 
scribed in paragraph 380 is in full force among the Pathans as among the 
Riluebis. But with the former, though it does protect in many cases 

families of one tribe who have settled with another, it seldom accounts 
for any considerable portion of the tribe ; and its action is chiefly confined 
to traders, menials and other dependants of foreign extraction, who 
are protected by, but not received into, the tribe. Thus a blacksmith 
living in an Utmanzai village will give his clan as Utmanzai, but his 
caste will, of course, remain Lobar. The nation is divided geneologically 
into a few great sections, which have no corporate existence, and the 
tribe is now the practical unit, though the common name and traditions 
of common descent are still carefully preserved in the memory of the 
people. Each section of a tribe, however small, has its leading man, 
who is known as Malik, a specially Pathan title. In many, hut by no 
means in all, tribes there is a Khan Khel, or chief house, usually the 
eldest branch of the tribe, whose Malik is known as Khan and acts as 
chief of the whole tribe. But he is seldom more than their leader in war 
and their agent in dealings with others; he possesses infhi^ice rather 
than power, and the real authority rests with the jirgah, a democratic 
council composed of all the Maliks. The tribe is split up into numerous 
clans, and these again into septs. The tribe, clan and sept are alike 
distinguished by patronymics formed from the name of the common 
ancestor by the addition of the word Zai or Khel , Zai being the corrup¬ 
tion of the Pashtu zoe , meaning son, while Khel is an Arabic word 
meaning an association or company. Both terms are used indifferently 
for the larger or smaller divisions. The frontier tribe, whether within or 
without our boundary, has almost without exception a very distinct cor¬ 
porate existence, each tribe, and within each tribe each clan, occupying 
a clearly defined tract of country, though they are in the Indus valley often 
the owners merely rather than the occupiers of the country, the land and 
smaller villages being largely in the hands of a mixed population ot 
Hindu origin who cultivate subject to the superior rights of the Pathans. 
These people are included by the Pathans under the generic and semi- 
contemptuous name of Hindkhi, a term very analogous to the jat of the 
Biluch frontier, and which includes all Muhammadans who being of 
Hindu origin, have been converted to Islam in comparatively recent times. ” 
It is again impossible to give a detailed account of the localities in 
T . .. . which particular tribes predominate; but speaking 

broadly, they are distributed in the following manner :— 
All the Punjab to the east of the Sutlej, including the districts of 
Delhi, Gurgaon, Rohtak and Hissar,—which formerly were attached to the 
North-Western Provinces, is held by tribes, mainly Jats and Rajputs, of 
Hindu origin, some of whom have become Muhammadans, though most 
of them have remained Hindus. The same is the case in the central 
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districts of the Punjab, to the north of Montgomery, from the Sutlej to 
the Chenab, where, however, a large number of Hindus have become 
Sikhs (who are also to be met with in considerable numbers in the eastern 
districts) without any material change in their Customary Taw. The 
frontier districts along the whole of the Indus valley from Hazara to 
Dera Ismail Khan, are held by original Muhammadan tribes, Pathans in 
the north and Biluchis in the south. In the intermediate districts, the old 
Rawalpindi Division to the north and the old Multan Division to the south, 
there is, as might be expected, a considerable mixture of tribes, the great 
majority of whom are now Muhammadans, although most of these were 
originally Hindus. In the eastern and central districts the village commu¬ 
nities are ancient and strong, and the tracts occupied by the different tribes 
generally lie in compact blocks. In the Firozpore District a single tribe 
is said to occupy an area of over 1,000 square miles without a break. In 
the frontier districts, village communities are in their infancy, and although 
all the land has been divided into villages, the main characteristics of the 
tenures are still tribal in their nature. In what I have termed the inter¬ 
mediate districts, whole villages, and even groups of villages, are found which 
belong to a single tribe and resemble in every way the villages of the 
Eastern and Central Punjab. But some of the villages, especially in the 
southern districts, are merely a collection of hamlets formed into a village for 
administrative purposes, and in many districts, especially in the north, the 

proprietary body is so mixed that the village can hardly be said to belong 

to any particular tribe. (Roe's Tribal Law in the Punjab , page 5). 

7. Punjab Customs very ancient—essentially non-Brahmanical 

Of the two Custom and Law-Custom is admittedly of far earlier 
origin than Law. 4 Law which is the product of a rather complicat ed 
]nac hjj^jy.M.^Qgjala nd.political organization was unknown, at any rate, 
in its present sense, in the primitive ages, when society was not 44 as at 
present a collection of individuals but an aggregatio n of families.” There 
was then no king or sovereign to frame rules or set 4 law ’ for these families. 
One family was independent of another and followed its own head, whose 
will or pleasure was 4 law ' unto its own members. As families expanded 
int0 a community and the com munity intcLji tribe, rules andprinciples We re 
establish gd tfl L, t he guidance of its members, and for the regulation of~its 
internal economy. They continued for ages, and existed long before any 
attempt to legislate was made by a sovereign authority, and, having been 
handed down from generation to generation, came to be regarded as sacred 
traditions and customs governing the tribe. 

It is not merely_th at ‘ law is of very recent origin hut that, in most 
casej, it has been based upon custom aijd usage. In tracing the gradual 
development of law, one thus sees how custom has beenthe_v £ r_x corner-stone 
loaiieiegaUupejsmttti^. It has been so not in ancient Greece, Rome or 
India alone, but in every country ancient or modern. The Common Law of 
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England, most of which is now embodied in Ac^s of Paxliajrient or judicial 
dj?cisionS- 3 t one time consisted immemorially in the kingdom. The Roman 
law, which theoretically rests on the tweh^J^Qemviral Tables and, there¬ 
fore, on a basis of writtten laws, was, to use the words of Sir Henry Maine, 
“ merely an enunciation in words of the existing customs of the Roman 
people.” Savingy remarked that the oldest iaw in Rome, as among all 
nations, was founded in the common understanding and consent of the people 
without any other apparent basis, and this we are accustomed to call 
Consuetuduiary law. And as r egards^ Hindu law, it is not merely based on 
immemorial cust oms, b ul customs fonn a yjgry importantTl>raJUch_of tfiat 



The special interest of Punjab customs arises from the fact that 
Brahmani sm se ems never to have succee ded in the Punjab. Accordingly, 
when we find a particular usage common to the Punjab, and to Sanskrit law, 
we may infer that there is nothing necessa rily Brahma n ical in its o rigin. 
{Maine s Hindu Law, 9th Edition, p. 48). The Brahmans are not, in the 
Punjab, the depositaries of Customary law. To ascertain it we must go to 
the 'jirg cilir t ril)ai counci 1, it there be one, or to the elders of the tribe ; and 
these men ajgjisjaaupL'^^ rest,of- their kip : they do not form a 

class apart; there is no professional body in the least degree resembling the 
Irish Brehons ; none whose business it is to remember the law. (2) I 
would say that the assumption made in the Punjab Civil Code and repeated 
in the fifth section of the Punjab Laws Act, that custom modifies either 
Hindu or Muhammadan Law, appears to me to state the exact converse 
of the truth. It is not, I think, the custom which has modified the law ; 
it is the Brahmanical law occasionally, and the Muhammadan law more 
often which has modified the custom, ” (3) “ The Hindu law extravagantly 

exalts the Brahman ; it gives sacerdotal reasons for secular rules.Tn 

the Punjab, Hindus and Musalmans converted from Hinduism may fear 
or feed the Brahman ; but in civil affairs Punjab Customary Law ranks 
him with other men. It is essentially ~unsacerdotal, unsacramental, 
""secular. (4) Sir Charles Roe on page 10 of his Tribal Law in the Punjab 
observes :— 

“ The Code of Manu, which is embodiment of Hindu Law is, 

as Sir Henry Maine in his “ -Ancient Law , the work of the 

Brahmans, and of comparatively recent date. It belongs to the period when 
the exposition of the law has passed from the people themselves, or their 
divinelv inspired king or judge, into the hands of a specially Qualified and 
privileged class, in this case the Brahmans. Sir Henry Maine observes, 
“ The Hindu Code, called the laws of Manu, undoubtedly enshrines many 

(1) Roy’s Customs and Customary Law in British India, p. 1. 

(2) Tapper's * Punjab Customary Law Vol. II. p. 82. 

(3) Ibid, page 86. 

(4) Ibid . page 87. 
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genuine observances of the Hindu race, but the opinion of the best contem¬ 
porary orientalists is that it does not, as a whole, represent a set of rules ever 
actually administered in Hindustan. It is in great part an ideal picture of 
that which, in the opinion of the Brahmans, ought to be the law.” I would 
further remark that, although it treats of men, before individuality has been 
developed, as still grouped in families, it confines to laying down their rights 
and duties as members ot the family. These too are made to rest on a 
religious basis. Succession is no doubt in the main agnatic, but the principle 
ot it is religious union, the joining in the offering of the purd in recognition 
of the common ancestor, and the main purpose of adoption is spiritual benefit. 
The tribe and the commune are ignored, and no distinction is made between 
agricultural land and other immoveable property. Mr. Ibbetson, in para. 333 
et seq of his Census Report, has pointed out how utterly different the social 
scheme depicted in Mann is from that which exists, or as far as we know 
ever has existed, in the Punjab. It is of course extremely improbable that 
society was ever really organized as described by Manu, or that the four 
castes of Brahmans, Kshatriyas, Vaishyas, and Sudras ever represented any¬ 
thing more than the natural division of the members of a community into 
priests, kings and nobels, and the fighting class generally, merchants and 
traders, and 41 the lower classes But, however, this may be, and however 
caste, as a religious institution, may form the basis of society elsewhere, it 
is quite certain that amongst the agriculturists of the Punjab the basis is tribal 
divisions and sub-divisions, and, below these, occupations. The Hindu agri¬ 
culturist of the Punjab knows nothing of caste, except as represented by his 
tribe. No doubt he respects the Brahman, and calls him in and feeds him 
on occasions of rejoicings or sorrow, but he would never dream of referring 
to him or to the Hindu Law for guidance in his daily life. If he has ever 
heard of the Dharamshashtra at all, which is very improbable, he has 
only done so as a Spanish peasant may have heard of Bible: he knows no¬ 
thing whatever of its contents or principles, nor could the Brahman himself 
enlighten him. Mr. Ibbetson notices some minor points, such as widow 
marriage, on which Hindu tradition may have slightly affected social usage ; 
but it is perfectly certain that among the Hindu agriculturists rights on land 
are in no way regulated by Hindu Law. His own Customary Law may 
have features common to the Hindu Law, as well as to other early codes, but 
it cannot be said to be derived from it. 

The Hindu Law cannot be applied to the Hindu tribes, becaus e they 
ha ' ? nev ?£ i S ia<?t followed, or_eyen heard of it. nnH if j a 
a d ifferent state of society . But the Muhamma dan Law is still more in¬ 
appli cable to the Muhammadan tri bes. Those of them who are converted 
HindusTcn gw qQthIn^o£_the JJ Sha ra ”, except perhaps its name. The 
purely Muhammadan tribes of the frontier have no doubt heard of it, but 
they have the vaguest notions of its provisions. Being bigoted Muham¬ 
madans, and mu ch muter t L u u nvdue n oo oi t h t ^juulla^s. they are ready to 
assert, in opposition to the plainest facts, that they follow the 44 Shara ” in 
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all things. The consequence of attempting to apply this law to ancestral 
land is thus graphically described by Mr. Tucker, I. C. S., the Settlement 
Officer of Dera Ismail Khan (Punjab Customary Law, Volume II, page 
245). After remarking, as other officers have done, that however 
suitable the Muhammadan Law of succession may be for a wandering tribe, 
whose property consists of camels and other moveables, it is quite unsuited 
for dealing with land, he says : “ It is seldom that the joint lands of a 
deceased proprietor cannot (can ?) be divided immediately on his death. In 
the course of a year or two, one or two of the heirs themselves die. Some 
of the heirs are women, and married to cousins who are themselves heirs. 
The family retains the property in joint ownership perhaps for ten or twelve 
years, when some cantankerous sharer claims partition. By this time, if 
the case is made over to a Kazi , the common denominator of the fractions 
on which the estate is held, will probably be found to consist of five or six 
figures. The exact order, too, in which the different members of the family 
have died in the interval must be ascertained, as brothers exclude nephews, 
sons exclude grandsons, and the fact of one dying a day or two before the 
other may alter the share entirely. To ascertain the exact order in which 
women married away in different families may have died, after some years 
have elapsed, is often impossible. The family of the Chief Azim Khan of 
Gandi Umr in one case agreed to abide by the “ Shariyat ”, and have been 
engaged in its meshes ever since. No sooner has the account of their pro¬ 
prietary shares been'closed up than the death of one or two more uncles 
and aunts throws everything again into confusion.” 


“ When we examine the Riwaj-i-ams we shall find that very few tribes 
even profess to follow Muhammadan Law 7 , and that those who do profess to 
follow it evade it in practice. The assertion that Muhammadan Law is 
followed is dictated partly by bigotry and partly by ignorance. Among the 
frontier tribes the idea of individual rights in land is entirely novel, and it 
is quite natural that when a body of Muhammadans are asked how an 
unknown subject should be dealt with, they should reply, “ by Muhammadan 
Law.” This is strikingly illustrated in the replies regarding wills. Wills 
are entirely unknown, and opposed to the whole body of Tribal Law 7 , both 
Hindu and Muhammadan. I have already noticed how the Hindus of one 
district have said that they will be governed by the Dharamshahstras,” and 
the usual reply of*.the Muhammadans throughout the Punjab is that they 
are governed by the “ Share It is not for one moment to be supposed 
that those who give this reply have the slightest knowledge of the elaborate 
provisions of the “ Shara ” regarding wills, and seriously mean that they are 
followed. They really mean that they know nothing about the matter. The 
general principles of Muhammadan Law have no influence on the Customary 
Law as regards the capacity of females, and males related through them, to 
receive gifts of land, or even, in some cases, to inherit it, but in its details 
it is utterly useless, or misleading, as a guide. The fundamental 
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principles of Muhammadan Law, that an estate on the death of its owner is 
divided amongst numerous shares, amongst whom females are included, 
each of whom takes his share in absolute ownership, are the exact opposite 
of the very basis of Tribal Law, which is agnatic succession and limited 
ownership.” 

As remarked by Baden-Powell (l)—“ To summarise briefly the whole 
question, it may be said that, whatever early Aryan clans may have settled 
in the Punjab they were ‘non-Brahmanical • and would not long have re¬ 
mained distinct. There were also local Aryan kingdoms, and later settlements 
of Rajputs. The country was also overrun .by later Northern or Indo- 
Scythian tribes, and was afterwards directly affected both by the earlier 
and later Moslem conquests. 1'hese considerations combine to explain why 
the strict Ilidu element is comparatively slight in the Punjab (beyond the 
towns), and that apart from the fact that so many clans become 
Muhammadan and others Sikh. Indeed, the very fact of such conversions 
shows how little any Brahmanical system had taken hold on the country 
at an early date. In the Punjab plains there are no ancient Brahmanical 
monuments. 1 he Hindu law of the books is unknown, and to this day 
.ocal customs of various kinds, sometimes quite opposed to the later Hindu 
ideals, are in the vogue. When I say that the Hindu law is not followed,' 
I should perhaps except town families or others whose ranks or dignity of 
caste suggests that they should acknowledge it at least nominally. Brah¬ 
mans have now everywhere secured a certain amount of respect; but where 
the Jat and other tribes may be called Hindu it is chiefly with the meaning 
that they are not Sikh or Moslem. ” 


It is beyond doubt that in some parts of Northern India, particularly 
in districts now in the Punjab or adjacent to the Punjab, the strict rules 
of the Mitakshara as recognized by the School-'of Benares, have not been 
followed by some castes, tribes, and families of Hindus, and that customs, 
which qre at variance with the law of mitakshara as recognized by the 
School of Benares, have not been for long consistently followed and acted 
upon, and that when such customs are established, they, and not the strict 
rules of the Mitakshara with which they are at variance are to be applied 

Such customs, adoptions, and the descent of lands, and interests in lands, 

they are to be found principally amongst the agricultural classes, but they 
are also to be found amongst classes which are not agricultural. (2) 

It has again been observed (3)— “ There i s no longer 

any quest.on of the erroneousness of the notion that Hindu Law 
generally pie\ails among Hindus and that it is only certain agricultural 

tnbes that have modified it locally .The custom, where it follows certain 

general line s, such as the right of representation, the limited tenure of the 

(1) " The Indian Village Community ”, page 102 

(2) 1921, 49 Cal. 120 P. C. 

(3) 39 P. R. 1889, 
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1 things. The consequence of attempting to apply this law to ancestral 
land is thus graphically described by Mr. Tucker, I. C. S., the Settlement 
Officer of Dera Ismail Khan (Punjab Customary Law, Volume IT, page 
245). After remarking, as other officers have done, that however 
suitable the Muhammadan Law of succession may be for a wandering tribe, 
whose property consists of camels and other moveables, it is quite unsuited 
for dealing with land, he says : “ It is seldom that the joint lands of a 
deceased proprietor cannot (can ?) be divided immediately on his death. In 
the course of a year or two, one or two of the heirs themselves die. Some 
of the heirs are women, and married to cousins who are themselves heirs. 


The family retains the property in joint ownership perhaps for ten or twelve 
years, when some cantankerous sharer claims partition. By this time, if 
the case is made over to a Kazi , the common denominator of the fractions 
on which the estate is held, will probably be found to consist of five or six 
figures. The exact order, too, in which the different members of the family 
have died in the interval must be ascertained, as brothers exclude nephews, 
sons exclude grandsons, and the fact of one dying a day or two before the 
other may alter the share entirely. To ascertain the exact order in which 
women married away in different families may have died, after some years 
have elapsed, is often impossible. The family of the Chief Azim Khan of 
Gandi Umr in one case agreed to abide by the “ Shariyat ”, and have been 
engaged in its meshes ever since. No sooner has the account of their pro¬ 
prietary shares been'closed up than the death of one or two more uncles 
and aunts throws everything again into confusion.” 


“ When we examine the Riwaj-i-ams we shall find that very few tribes 
even profess to follow Muhammadan Law, and that those who do profess to 
follow it evade it in practice. The assertion that Muhammadan Law is 
followed is dictated partly by bigotry and partly by ignorance. Among the 
frontier tribes the idea of individual rights in land is entirely novel, and it 
is quite natural that when a body of Muhammadans are asked how an 
unknown subject should be dealt with, they should reply, “ by Muhammadan 
Law.” This is strikingly illustrated in the replies regarding wills. Wills 
are entirely unknown, and opposed to the whole body of Tribal Law, both 
Hindu and Muhammadan. I have already noticed how the Hindus of one 
district have said that they will be governed by the Dharamshahstras,” and 
the usual reply of-the Muhammadans throughout the Punjab is that they 
are governed by the “ Shara ”. It is not for one moment to be supposed 
that those who give this reply have the slightest knowledge of the elaborate 
provisions of the “ Shara ” regarding wills, and seriously mean that they are 
followed. They really mean that they know nothing about the matter. The 
general principles of Muhammadan Law have no influence on the Customary 
Law as regards the capacity of females, and males related through them, to 
receive gifts of land, or even, in some cases, to inherit it, but in its details 
it is utterly useless, or misleading, as a guide. The fundamental 
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principles of Muhammadan Law, that an estate on the death of its owner is 
divided amongst numerous shares, amongst whom females are included, 
each of whom takes his share in absolute ownership, are the exact opposite 


of the very basis of Tribal Law, which is agnatic succession and limited 


ownership. 

As remarked by Baden-Powell (l)—“ To summarise briefly the whole 
question, it may be said that, whatever early Aryan clans may have settled 
in the Punjab they were ‘non-Brahmanical * and would not long have re¬ 


mained distinct. There were also local Aryan kingdoms, and later settlements 
of Rajputs. The country was also overrun ; by later Northern or Indo- 
Scythian tribes, and was afterwards directly affected both by the earlier 
and later Moslem conquests. These considerations combine to explain why 
the strict Hidu element is comparatively slight in the Punjab (beyond the 
towns), and that apart from the fact that so many clans become 
Muhammadan and others Sikh. Indeed, the very fact of such conversions 
shows how little any Brahmanical system had taken hold on the country 
at an early date. In the Punjab plains there are no ancient Brahmanical 
monuments. The Hindu law of the books is unknown, and to this day 
iOcal customs of various kinds, sometimes quite opposed to the later Hindu 
ideals, are in the vogue. When I say that the Hindu law is not followed, 
I should perhaps except town families or others whose ranks or dignity of 
caste suggests that they should acknowledge it at least nominally. Brah¬ 
mans have now everywhere secured a certain amount of respect; but where 
the Jat and other tribes may be called ‘Hindu’ it is chiefly with the meaning 
that they are not Sikh or Moslem. ” 

It is beyond doubt that in some parts of Northern India, particularly 
in districts now in the Punjab or adjacent to the Punjab, the strict rules 
of the Mitakshara as recognized by the SchooTof Benares, have not been 
followed by some castes, tribes, and families of Hindus, and that customs, 
which ^re at variance with the law of mitakshara as recognized by the 
School of Benares, have not been for long consistently followed and acted 
upon, and that when such customs are established, they, and not the strict 
rules of the Mitakshara with which they are at variance are to be applied. 
Such customs, adoptions, and the descent of lands, and interests in lands, 
they are to be found principally amongst the agricultural classes, but they 
are also to be found amongst classes which are not agricultural. (2) 

It has again been observed (3)— u There is no longer 

any question of the erroneousness of the notion that Hindu Law 
generally prevails among Hindus and that it is only certain agricultural 

tribes that have modified it locally.The custom, where it follows certain 

ge neral l i nes, such as the right of representation, the limited tenure of the 


(1) “ The Indian Village Community ”, page 102 

(2) 1921, 49 Cal. 120 P. C. 

(3) 39 P. R. 1889, 
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alienability of ancestral lands, the custom of adoption, etc. 

etc.such custom is the general rule, unless it can be shown that the 

parties are high caste Brahmans, who are bound by their profession to admit 
the law of the text-books, or are residents of such towns or parts of the 
country, as may be proved historically, geographically or otherwise to be 
Subject to Hindu Law, such as has now overspread India beyond the 
Jumna. ” 


Speaking of the influence of Brahmanism on customs, Mr. Roy in his 
Influence of Customs and Customary Law in British India ’ (pages 

18-19 says It is important to consider the influence of 
Brahmans which is of later development, on the 


Brahmanism on 
custom. 


existing customs. History tells us that the first country in which the 
Aryans settled was the tract of land drained by the great river Indus and 
its tributaries. The holy land of Brahnwarta was, as described by Manu, 
situated between the two ancient rivers, Sarasvati and Drisadvati in the 
Punjab, and this Brahmvarta, according to that sage, is the land where “ the 
custom handed down in regular succession (since time immemorial) among 
the (four chief) castes of that country is called the conduct rJ the virtuous 
men.” Manu further says, “ from a Brahman in that country let all men 
on earth learn their several usages.” It is worth noting that Manu has 
throughout his treatise enjoined unqualified reverence for, and implicit 
obedience to, thfe Brahmans, and placed them, as a class, above all other 
human beings. The Brahmans, armed with such Shastric injunctions, 
assumed for themselves the position of sole interpreters of the Vedas and 
Shastras, and became the expositors of usages and customs, both secular 
and religious, and ultimately attained an ascendancy even higher than that 
of the rulers of the soil. It was through their influence that ancient 
customs and usages, which had originally been free from any religious 
significance or superstitious ideas, became clothed with all sorts of religious 
rites and superstitions. 


But whatever may have been the influence of Brahmanism in modify¬ 
ing the customs and usages of the country where it became paramount, 
there exists a large body of customs and usages, absolutely pure and un¬ 
touched, amongst the indigenous population of India who were unaffected by 
Brahmanism. Even in the Punjab, the birth-place and cradle of Brah¬ 
manism, the ancient customs and usages did not suffer much change. 
Because, soon after the Aryans began to move further eastward, the hold 
of Brahmans slackened to a considerable extent. In Southern India also, 
the Brahmanism never settled in sufficient numbers to produce a lasting effect 
on the existing customs and usages. Consequently, in Malabar, Canara, 
and among the Tamil inhabitants of the South of India, and the Nambudri 
Barhmans on the West Coast of the Madras Presidency, certain peculiar 
usages and customs are noticed which remained uninfluenced by Brah¬ 


manism. 



“ The case of the Narnbudri Brahmans is very singular. They belong 
to the same stock as the Aryans who invaded and conquered India and 
subsequently settled in it. They, however, separated themselves from the 
main stock before Brahmanism had been fully developed, and went to settle 
in Malabar. Naturally, their usages and customs were not affected by 
Brahmanism. But the singularity lies in the fact that though they have 
been in Malabar over 1200 or 1500 years, their customs have not been 
modified or influenced by those of the people among whom they have 
lived so long. They have retained their old customs and usages unchanged. 
The customs and usages which prevail among the Narnbudri Brahmans of 
the present day are the same as existed among the Brahmans of Eastern 
India at the time of their emigration. Their archaic character exactly 
accords with such a conclusion. ” 
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v CHAPTER II 

LEGAL BASIS OF CUSTOMARY LAW IN THE PUNJAB. 

8. Legislation in the Punjab before the passing of the Punjab 
Laws Act, 1872 

The territories now included in the Punjab M ere, with a few excep- 
_ tions, absorbed in the British Empire between 1803 and 

General’s Despatch 1849. On the 30th of March 1849, the proclamation 
annexing the Punjab was read at Lahore. The province 
was not attached to any presidency, but simply annexed to the British 
dominion. It was therefore a “ Non-Regulation ” province and con¬ 
sequently the “ Regulations ” did not apply to it. A despatch (dated 31st 
March 1849) from the Governor-General, gave directions as to the form and 
method of administration and appointed a Board of Adminstration consisting 
of three members. By the Government of India Notification No. 660, dated 
4th February 1853, a single Chief Commissioner was substituted. The 
Chief Commissioner was assisted by a Financial Commissioner and a Judi¬ 
cial Commissoner as the Chief Revenue and Judicial authorities under 
Government. Lastly, by Notification No. 1, dated 1st January, 1859 
(under the 16 and 17 Vic. C. 95 the Governor-General proclaimed that 
a separate Lieutenant-Governorship for the territories on the extreme 
northern frontier of Her Majesty’s Empire shall be substituted, and that the 
Punjab and the tracts commonly called the I rans-Sutlej States, the Cis- 

It is worthy of note that the customs and usages of this country were early recc^ 
nised by the Government. Section 17 of 21 Geo III, C. 70, enacted— 

‘' Provided always, and be enacted, that the Supreme Court of Judicature at Forfc 
William in Bengal shall have full power and authority to hear and determine in such 
mantwT as is provided for that purpose in the said Charter or Letters Patent all and al 
manner of AcLns and suits against al. and singular the Inhabitants of the said c.ty o 
Calcutta” provided that the.r Inheritance and Succession to lands, Rents and Goods, and 
^matters of contract and dealing between party and party sh*U be determ,nod, tn the 
rL of Muhammadans, by the Laws and usages of Muhammadans and tn the case of 
Hindus bv the Laws and usages of Hindus; and where only one of the parttes snail be a 
Muhammadan or Hindu, by the Laws and usages of the Defendant. 

Sec also section 15 of Regulat.on IV of 1793 which runs as follows:- 

... --{.once marriage and caste, and all religious 
“ In suits regarding succession, inheritance, m g, 

i V f \ i rt T aws with respect to Muhammadans, and the 

usages and institutions, the Muhammadan • ere d as the general rules by which the 

Hind Laws in regard to Hindus are to be co the Muha mmadan and Hindu 

Judges are to form their decision. In the respect , 

law officers of the Court are to attend to expand the law. 
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States, and the Delhi territory, shall be the jurisdiction of the 
Lieutenant-Governor. 

Up to 1833, no provision existed by which anything in the nature of 
a legislative power suited tor such places, as were not attached to any presi¬ 
dency. By section 43 of the Government of India Act, 1833 (3 and 
4 Will.—IV Cap. 83) the Governor-General in Council was to make 
Laws and Regulations for all persons, for all Courts of Justice, and 
for all places and things within British territory and regarding servants of 
the Company in allied Native States. But this also afforded only a partial 
remedy. It gave, it is true, power to legislate for all British territory, so that 
provinces which were already British territory at the time were provided for; 
but nothing was said about the application of such Act, if general in their 
character, to provinces not at the time British Provinces but annexed after¬ 
wards. The result was that in the new provinces a number of matters were 
provided for by local rules, circular orders and official instructions, which 
emanated from the executive, but not from any legislative authority. 
Business could net have been carried out without such rules, yet there 
was no legal basis for them, only the sanction of practice. 

The Punjab was a conquered province, and the theory on which 
conquered provinces were, for a long time, administered by the Governor- 
General in Council was, that the Government of India possessed, as agent 
for the Queen of England, the right of legislating for the conquered terri¬ 
tories. In this view so much of the Despatch of 1849, constituting the 
Board of Administration, as may be held to have introduced any substantial 
civil law was practically tantamount to legislation. Part of the Despatch 
was in these words :— 

“ The Governor-General would wish to uphold native institutions 
and practices as far as they are consistent with the distribution of justice to 
all classes ; but he is persuaded that, except in some of the wild trans-Indus 
or alpine country of Sindh Sagar Doab, there is no portion of the country 
which will not be benefited by the gradual introduction of the British system 
at the earliest possible period. 




Sutlej 


.With the knowledge now prevalent 

respecting village coparcenaries there is no apprehension that our officers 
will not exert themselves to maintain these important bodies in all their 

integrity.The popular institutions will he 

improved and consolidated by our measures, and the native system of 
accounts and reports may also be adhered to without any great and 
radical deviation, so that the only material alteration will consist in the 
introduction of Europeans as supervisors and executive officers.” 

Regarded as legislation or as an Act of State, these directions may he 

sa,d to have been the ultimate basis of the observance of the Customary 
Law from 1849 to 1872. customary 
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The Punjab Civil 
Code. 


When Benares and what were afterwards called the North-Western 
Provinces were conquered, the laws for the administration of those terri¬ 
tories were made by express enactment; the Regulations and Laws previously 
in force in Bengal, Bihar and Orissa having been extended to them with 
some variations. That course was not considered expedient when the 
Punjab was annexed, no doubt because the Regulations at that time had 
become exceedingly intricate and complicated. The Board of Administra¬ 
tion naturally issued a large number of orders for the Government of the 
Province, and, amongst other things, directed the officers, and were them¬ 
selves directed, to conform generally to the system of administration which 
prevailed at the time in the North-Western Provinces. The orders made 
by the Board and afterwards by Lord Lawrence, first as Chief Commissioner 
and then as Lieutenant-Governor, were in some cases confirmed as 
they stood : in other cases they were confirmed under qualifications ; in others 
they formed the subject of correspondence which led to no very definite 
result, but which was afterwards indirectly referred to, possibly in reference 
to other provinces. 

Amongst those rules, there was one set collected together in a book 
called the Principles of Law. Phe book was prepared 
by the Hon’ble Sir Richard Temple in 1854- when he was 
serving in the Punjab, and then passed by the name of 
the Punjab Civil Code. The Code was avowedly a manual; it did not in 
the intention ot its authors, attempt the codification of the Civil Law 
of the Punjab. It comprised rules drawn from a great variety of sources, 
from the Regulations, the Hindu Law, the Muhammadan Law, English 
Law, the French Law and from provincial usage. It was in no 
respect an analysis of the detailts of local and tribal custom, but it 
gave great prominence to such custom, and placed it on a footing very nearly 
of equality With the law which it particularly expounded, and partially 

referred to as the ultimate authoritative guide. In fact, in this direction it 

was an attempt to effect a codification of the lex loci in the Punjab. 

In respect of the Hindu and Muhammedan Law and lex loci, the 

Code (section III) provided— 

The Hindu and Muhammadan Codes and the lex loci or local custom 
or other system of law obeyed by any tribe or sect may be followed in all 
matters ot civil right and social importance, which are not opposed to 
morality, public policy, or positive law, and which may not have been pro- 
vided for by any specific rule. 

2. Those who belong to the Sikh persuasion are in civil and secular 

affairs generally bound by the Hindu Law. 

3. If the parties to a suit belong to different sects or different tribes, 

and if the law which they respectively observe should be conflicting wit 

regard to the point in dispute, then the judge, having considered the bearings 
of both laws on particular case, will decide according to equit> an reason. 
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4. In any of the matters described in the first clause of this section 
the Judge may place a definite issue before persons learned in the Native 
law, and file their written opinions with the record. But, if possible, the 
Judge also will consult authorities, and form his own opinions. If the case 
should have been dec d:d by arbitration, the Court will observe whether 
their award is in accordance with law and custom. 

5. Whenever it may appear that the Hindu, Muhammadan or other 
law has been in any district superseded by local usage, and that both the 
parties would ordinarily be bound by custom rather than by law, the Court 
may ascertain the custom from competent and experienced persons, and 
decide according to it. Evidence regarding the existence and nature of the 
custom must be filed with the proceedings unless such custom be notorious, 
or has been affirmed in previous proceedings. 

6. If one party should elect that the suit be decided by custom, and 
the other by law, the court will determine whether in the particular case the 
law or the custom has most authority. If there should be any doubt as to 
the prevalence of the custom, the law will be followed. 

7. The laws and customs, as above described, should especially be 
observed in matters relating to inheritance, special property of females, 
marriage, divorce and adultery, adoption, wills, legacies, gifts and partition. 
On the other hand, there are many matters in which their observance should 
be avoided such as the prohibition of interest, civil disabilities on account of 
caste, religion, sex, disease, and other disqualifications not allowed under 
British rule; rights connected with slavery, forfeiture of property by reason 
of conversion to a religion other than that in which the party may have 
been brought up; various periods of minority, absence of any law of limita¬ 
tion for suits, trial by ordeal etc. 

8. In all commercial transactions, not specially provided for, the 
usage of trade will be followed, and will be ascertained in the manner already 
provided in clause 5 of this section. 

Although the Punjab Civil Code was circulated as a manual, it 
_ . . . , was certainly acted upon as though it had been substantial 

Code. iaw - Gn several subjects , said Mr. D. G. Barkley (I) 

“ provisions are intentionally made, which are not in 
accordance with Hindu or Muhammadan Law, and are not supported by 


any general custom or usage prevailing in the Punjab. In some 

respects also the Regulations have been departed from. In other 


cases rules are borrowed from foreign laws, on the ground of the supposed 
adaptation to the wants of the province. In regard to all these matters the 
authors of the Code were really assuming the power to making law, whether 
they were conscious of it or not, and the law so made has been administered 
by the Courts without question tor a period of . sixteen years, so that the 

(1) ** Non-Regulation I^aw of the Punjab,” page 16. 
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people have become accustomed to regard the Code as the Civil Law of the 
Punjab, and to refer to it as the authority in accordance with which their 
cases are to be decided.” According to the opinion of Mr. Justice 
Boulnois, given in October 1871 (see Page 11 2 of Tappers Customary Law 
of the Punjab, Vol. /.)’ whenever the Code followed the Regulations.it 
was held by its supporters to be written law, and it was treated as embody¬ 
ing “ the spirit ot the Regulations On the other hand, where it dealt 
with Hindu and Muhammadan law, it was held to be a treatise on such law. 
Where it supported usage as contradistinguished to Hindu and Muham¬ 
madan law the Courts gave effect to it in this respect (l) Numerous cases 
can be cited in which the Chief Court either directly administered the Code 
as law, or referred to it as though it were the law ; and in the celebrated 
decisions of 1867 and 1870, which determined first that the Code had 
acquired the force of law under the Indian Councils Act and afterwards 
that it had not such force, the work was treated as a whole, and no distinc¬ 
tion was made as to the relative authority of different parts of it. In the 
latter case, it is true the Court held that, even supposing the Code to be law 
as a whole, the sections laying down what is Hindu and Muhammadan Law 
• were not themselves Law, but the decision distinctly proceeded on 
the conclusion, entirely at variance with the habitual action of the Courts, 
that the Code as a whole was not law. As observed in the Proceedings of 
the Council relating to the Punjab Laws Bill, “ if Mr. Stephen were at 
liberty to read to the Council the different opinion which had been delivered 
as to the character of the Punjab Civil Code, he could show, not only that 
there had been the most conflicting and contrary views as to whether that 
Code was or was not law, but that those who held that it was law had gone 
so far, as to say that the Code was a code of different degrees of inspiration. 
As many as six or seven degrees of inspiration had been ascribed to the 
different parts of the Code and as to the relation in which they stood to the 
rest. By one authority it was laid down that, if the Punjab Civil Code was 
inconsistent with Muhammadan Law, it overruled Muhammadan Law ; 
according to another authority if it differed from Muhammadan or Hindu 
law, it might be regarded as evidence of a custom which overruled those 
laws ; and according to another Judge, if the Code differed from Muham¬ 
madan Law, Muhammadan Law overruled it. In point of fact, this Code, 
which was drawn up by Sir Richard Temple with the best of motives and 
with great ability as a text-book for persons who had no guide to administer 
the law, was said to be a sort of semi-inspired volume with different degrees 
of infallibility attaching to its different parts.” 

It may be remembered that the Government of India, in a letter 
dated 3rd March 1856, authorized the Chief Commissioner to issue the 
Punjab Civil Code, but on his own authority, “ in the same mode as circular 
ortjsys by the Sadr Dewani Courts.” 

(1) With reference to this view see specially No. 37, Punjab Kecord, 1871. 
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Reference has already been made to the Despatch of 1849 constituting 
T the Board of Administration for the Punjab. Sir Barnes 

Councils Act, 1861. Peacock recorded an opinion to the effect that the Govern¬ 
ment had no right to make laws for the non-regulation 
provinces by a mere executive order, or in any other manner than by laws 
duly made in the Council of the Governor General assembled for that 
purpose under the provisions of the Acts of Parliament which were then 
in force. {Tapper s Customary Law of the Punjab , Volume 7, p- 3). 
What followed may best be described in the language employed by Sir 
James Stephen during the first debate on the Punjab Land Revenue Bill :— - 
“The effect of this opinion was to render it altogether doubtful 
whether or not any law at all could be said to exist in the Punjab, and 
whether the whole Government of that country under the Board of Adminis¬ 
tration had not been one continuous series of illegal acts. The attention of 
Government was, at that time, engrossed by other matters. It was con¬ 
sidered, and I have no doubt rightly considered, practically impossible to 
enact a special Code of Laws for the Punjab. It would have been equally, 
if not more, objectionable to extend to the Punjab, in the mass, the Regula¬ 
tions and Acts which had been passed for the government of other parts of 
India. Under these circumstances, the course actually taken was to 
introduce into the Indian Councils Act, in the year 1861, a provision to the 
effect that all laws, orders and regulations hitherto made for the govern¬ 
ment of non-regulation provisions should be confirmed/’ 


Section 61 of the Indian Councils Act of 1861 (24 and 25 Viet. C. 67) 
provided Whereas doubts have been entertained whether the Governor- 
General of India, or the Governor-General of India in Council had the 
power of making rules, laws and regulations for the territories known 
from time to time as Non-Regulation Provinces ”, except at meetings 
for making laws and regulations in conformity with the provisions 
of the Government of India Act, 1833 and of the Government of 
India Act, 1853, and whether the Governor, or Governor in Council, or 
Lieutenant-Governor of any Presidency or part of India, had such power in 
respect of such territories ; 


Be it enacted, that no rule, law or regulation, which prior to the 
passing of this Act shall have been made by the Governor-General, or 
governor-General in Council or by any other of the authorities aforesaid, for 
and in respect of any such non-regulation province shall be deemed invalid 

only by reason of the same not having been made in conformity with the 

provisions ot the said Acts, or of any other Act of Parliament respecting the 
constitutoin and powers of the Councjl of India or of the Governor-General, 

or respecting the powers of such Governor, or Governor-General as afore- 
said. 


This enactment has since that time been regarded by the Govern¬ 
ment of India as a declaration by the Legislature that the Government 
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possesses no other legislative powers in the non-regulation provinces than it 
possesses in other parts of the country. This was one effect of the en¬ 
actment in question ; another effect of it was to stereotype the existin j orders 
and regulations of the Government and to give to them a degree of legal 
importance which they most certainly were never intended to have. It was 
enacted that existing orders and regulations should have the force of law, 
and lawyers were set to put a legal construction upon the despatches and 
correspondence which constituted these orders and regulations.” (l) 

Whatever may have been the legal value of the passages from the 
Despatch of 1849 up to 1861, subsequent to that date and prior to 1872, 
there is no doubt that they had the force of law under the Indian Councils 
Act. 

In 1869, when Sir Henry Maine was Legal Member of the Council, the 
Legislative Department issued a requisition for certain 
Regulation Law in compilations to include, amongst other things, the rules in 

the Punjab. non-regulation provinces, which had acquired the force of 

law under the Indian Councils Act. The result in the Punjab was Mr. D. 
G Barkley’s book on Non-Regulation Law. Sir James Stephen was much im¬ 
pressed with the confusion that had undesignedly arisen ; and the conflicting 
Tenant Right, compromised in the Act of 1868, and due, in great measure, to 
the uncertainty of the legal position, were very fresh in general recollection. 
It was higly undesirable to allow an undefined mass of rules and regulations, 
about the legal validity of which no one could be sure, to constitute a 
“ of ,h. law of the provioce. These rules and regulates owed their 
« teuce .0 the necessity under which the Government of Indta was placed 
rf providing forthwith fo, the administrat.on of a newly conquered pro- 
' But this could no. be allowed to las. indefinitely. The result was 

' lames Stephen drew up the Bills, then enacted as the Pnmab 

Land Revenue Act, 1871, and Punjab Laws AC, 1872. The latter deprived 

^ Punjab Civil Code of whatever legal force it had possessed, and stnce 
1872 it has no more authority than that of a mere manual, except that in 
certain matters, it is considered evidence of custom (TuPPer s Customary 
Law of the Punjab, Vol. I, page 6). 

9 The Puniab Laws Act, 1872. 

The object of the Punjab Laws Bill, as introduced in 1871, was to 
/ clear away the doubts which existed as to the legal force of the I unjab Civil 
Code the Bengal Regulations, and various Administrate rules and orders, 
12 were helved to have acquired the force of law under the Indian Coun¬ 
cils Act This was done by distinctly laying down which of the Acts of the 
Governor-Genera, were in force in the Prov.nce, and by «-«»- 
precise and unambiguous language those portions of the Punpb & j - 

ihe Regulations or the orders of Government it was considered 

(i j Extract from a speech by Sir James Stephens daring the first 
Punjab Land Revenue Bill. 
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Bill resulted in the enactment of the Punjab Laws Act, 


Section 5 of the Punjab Laws Act, 1872, provides as 
follows :— 


5. “ In questions regarding succession, special property of females, 

betrothal and marriage, divorce, dower, adoption guardianship, minority, 
bastardy, family relations, wills, legacies, gifts, partitions, or any religious 
usage or instutition, the rule of decision shall be— 

(a) any custom applicable to the par ties concerned, which is n ot 

co ntrary to ju stice, equity or good conscience, and has not 
been by t his or any other enactment altered or abolished, a nd 
has not been declared to be void by any competent authority ; 

( b ) The Muhammadan Law in cases where the parties are Muham¬ 

madans, and the Hindu Law, in cases where the parties are 
Hindus, except in so far as such law has been altered or 
abolished by legislative enactment, or is opposed to the provi¬ 
sions of this Act, or has been modified by any such custom as is 
above referred to,” 

* Section 5 of the Punjab Laws Act, 1872—meaning and scope 

Section 3 of the Punjab Laws Bill, 1871, originally provided as 


follows :— 

“ The law to be administered by the Courts of the Punjab shall be as 
follows :— 

Law tobeadmin- (]) all Acts of Parliament generally applicable to British 
istered in the . 

Punjab. India: 

(2) all Acts of the Governor-General in Council which apply to the 

whole of British India, or which expressly refer or have been 
extended to the Punjab : 

(3) all regulations sanctioned by the Governor-General in Council 

under the provisions of 33 Vic., C. 3, S, I : 

(4) the Bengal Regulations specified in Schedule A : 

(5) in questions regarding inheritance, special property of females, 

marriage, adoption, dower, guardianship, minority, dower, 
bastardy, family relations, wills, legacies, gifts, partition or any 
religious usage or institution, the Muhammadan Law in cases 
where the parties are Muhammadans and the Hindu Law in 
cases where the parties are Hindus, except in so far as such 
law has been superseded by established custom, or has been 
superseded by established custom, or has by legislative enact¬ 
ment been altered or abolished, or is opposed to the subse¬ 
quent provisions of this Act : 

(6) in cases not otherwise specially provided tor, the Judges shall 

decide according to justice, equity and good conscience. 
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Or, in other words, that the Hindu and Muhammadan Law, as modi¬ 
fied by the custom of each place, should be administered ; but Sir George 
Campbell, Lieutenant Governor of Bengal, who had served in the Punjab in 
the early part of his career, moved an amendment to the effect that custom 
should be made first rule of decision, and the law subsidiary to it and the 
clauses of section 5 were arranged in their present order upon his 
motion. He said :— 

“ If the Council would accept the amendment of which he had given 
notice, it was his impression that a great part of the objections to the Bill 
would be removed. The provisions of the Bill which attracted his attention, 
and with regard to which he had the gravest doubts, were those 
to which the Hon’ble Member-in-charge of the Bill (Mr. Stephen) had 
alluded at some length ; namely, the provisions of section 5, as 
to the laws by which certain questions should be decided. It enacted, in 
regard to a large number of subjects, that the Muhammadan Law in cases 
where the parties were Hindus, should form the rule of decision, except 
where the law had been altered, or abolished by legislative enactment, or was 
opposed to the provisions of the Act. He was quite willing to admit that 
certain simple rules, excepted from the Hindu and Muhammadan Law, had 
to a certain extent had force in the Punjab ; but it appeared to him that a 
section of this kind would import into the Punjab, not the simple law of the 
Province but the whole complications of the written Hindu and 
Muhammadan Law, and the whole of the voluminous case-law compre¬ 
hended in the decisions of the Courts all over the country. 1 hat he 
regarded with the gravest apprehension. He should so regard it, not only 
because it would open a wide door for lawyers, but because it was not 
the law of the Punjab. Not one out of ten—perhaps not one out of a 
hundred persons in the Punjab was governed by the strict provisions of the 
Hindu and Muhammadan Law. The only object of his amendment was to 
provide in simple words, in such a way that the officers of the Punjab in 
administering the law might not mistake, that custom came first, and that 
Hindu and Muhammadan Law only came when failed. I hat was the 
principle he had ventured to express in the whole of the amendment, which 

provided that: 

“ the rule of decision shall be— 

First —Any custom of any body or class of persons which is not con¬ 
trary to justice, equity, and good conscience, and has not been 
declared to be void by any competent authority. 

As drawn the Bill did not provide, in a later section, that under certain 
circumstances regard might be had to customs, but, as the arrangements 
now stood, it was proposed that the Hindu and Muhammadan Law should 
come first. Moreover, by custom, the Bill, as originally drawn, seemed to 
refer to local customs ; but the customs were customs peculiar to persons 
rather than to places. Having then put custom first, in such a shape that 
those who administered the law would see that custom was marked first, and 
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that it should be considered first, then came the second clause ot the 
amended section. 

Second — The Muhammadan Law in cases where the parties are 
Muhammadans, and the Hindu Law in cases were the parties are Hindus, 
except in so far as such law has been altered or abolished by legislative 
enactment, or is opposed to the provisions of this Act, or has been modified 
by any such custom as is referred to in the preceding clause of this 
section.” (l) 

Thus for a long period, while the Punjab Civil Code was regarded 
as having the force of law, and for some years afterwards, the view taken of 
customary law in the Punjab was that it was the personal law of the party, 
Hindu (including Sikh) or Muhammadan, as the case might be, modified by 
local custom. Thus, in a suit between Hindus, the party asserting a right 
at variance with Hindu Law lay under the burden of proving positively a 
custom in favour of the right, which custom was presumed not to exist. 
Section 5 of the Punjab Laws Act, 1872, however, makes custom the 
primary rule of decision in all matters described therein. 

11. No initial presumption in favour of the existence of custom 
to the exclusion of the personal law: onus probandi. 

“ Section^ . Punjab Laws Act, provides that c ustom in the Punjab is 
the first rule of decision in all questions specified thereinT But~7t is 
nowhere laid down that a presumption arises in "favour of the 
existence of custom to the exclusion of the personal law. The section 
mere ly prescr ibes that custom shall g overn the parties in certain matters in 
I the first instance, but it is for the person relying upon a rule of c ustom 
I contrary to his personal law to allege and prove it. In support of his 
allegation , he_may rely upon an entry in the riwaj-i-atn, applicable to the 
members of his tribe residing in a local area, and in that case the 
presumption may arise in favour of the existence of custom and the onus is 
I thrown on the opposite party to rebut it. But, whether he invokes a 
presumption in favour of custom or produces evidence to prove it, the fact 
remains that he has to assert and prove its existence ; and that only 
when it is established, it is to be adopted as the rule of decision in 
supersession of the personal law. If any authority were needed on the 
subject, I would refer to the judgment of the Privy Council in Abdul 
Hussain V. Mst. Sona Daro (2) where theit Lordships make it clear that 
it isj &cumbent upon the plaintiff to allege and prove the ciiRtnm nn w hi ph 
: h JLI£lies. They also quote with approval the following passage from the 
judgment of Robertson J. in Daya Ram V. Sohel Singh (3) 

(1) Abstract from the Proceedings of the Council of the Governor General of 
India, 1872, page 222. 

(2) I. L. R. 45 Calcutta 450 (P. C.)==A. I, R. 1917 P, C. 181 

(3) 110 P. R. 1906 (F.B.), page 410. 
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“ In all cases it appears to me under the Act, it lies upon the person 
asserting that he is ruled in regard to a particular matter by custom, to prove 
that he is so governed, and not by personal law, and further to prove what 


the particular custom is. Thesis, no presumption created by the clause 
[clause ( i) of section 5] in favour of custom ; on the contrary, it is only 
when the custom is established that it is to be the rule of decision. The 
Legislature did not show itself enamoured of custom rather than law nor 
does it show any tendency to extend the “ principles ” of custom to any 
matter to which a rule.of custom is not clearly proved to apply. It is not 
the spirit of Customary Law, nor any theory of custom or deductions from 
other customs which is to be a rule of decision, but only “ any custom 

applicable to the parties concerned which is not.and it therefore 

appears to me clear that when either party to a suit, sets up “ custom ” as 
a rule of decision, it lies upon him to prove the custom which he seeks to 
apply; if he fails to do so clause ( b ) of section 5 of the Laws Act applies, 
and the rule of decision must be the personal law of the parties subject to 
the other provisions of this clause. It is not sufficient to show that in 
regard to certain other matters the parties are governed by custom/’— 
Per Shadi Lai C. J. (/) 

The remarks of Robertson J. in 110 P.R. 1906 (F.B.) quoted above, 
were approved by the Privy Council in Abdul Hussain Khan v. Mst . 
Sona Daro and another (2) wherein it was observed— “ The principle that 
underlies this statement is, in their Lordships opinion, correct and is 
appreciable to the construction ot the Regulation that governs the present 
case. It is therefore incumbent upon the plaintiff to allege and prove 
the custom on which he relies, and it becomes important to consider the 
nature and extent of the proof required.” 

Robertson, j/s opinion has generally been followed (3) and approved 
again by the Privy Council in Vaishno Ditti v, Ramesheri , (1928, 10, 
Lah. 86,) wherein it has been held that section 5 of the Punjab Laws 
Act raised no presumption that parties are to be governed by custom 
rather than by their personal law and that the personal law of the parties 
must be applied unless the custom is proved. 

As observed by Robertson J. in an earlier ruling, (4) “ There is no 
legal presumption that any case coming before a Punjab Court is to be 
ruled by custom rather than personal law. The Act (Punjab Laws Act) 
gives equal protection in pursuance of their own system to those under 
personal law as to those under custom. In every case where custom is 
set up it is the duty of the person setting it up to prove its existence, and 
its applicability to the point in issue, where this is not admitted. In many 
cases, as in the case of certain agricultural tribes, the presence of numerous 

(1) 15 Lah. 715—A. I. R. 1934 Lah. 296 (2) =3-5 P. L. B. 215=153 I. C. 862. 

(2) 45 Ca^50 P. C. ^ <rT r r 

(3) See 1931, 137 I. C. 81 ; 1931, 134 I. C. 302; 134 I. C. 107 ; 1935, 17 Lah. 612 ; 
15 Lah. 715 * 16 Lah. 320. 

(4) Mohd Hussain v. Sultan A/*=54 P. R. 1903 at p. 208 p., 209 
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concurrent judgments of the Chief Court, and the existence of many 
precedents may make this a very simple matter and may even in .some 
cases raise a presumption of fact in its favour. But the fact that the 
parties are governed by custom and further , what that custom is, has 
to be proved as any other alleged fact on which the granting of relief 
depends has to be proved; and there is nothing in the law governing the 
subject to justify any initial preference for the rule of custom over the 
rule of personal law. ” 


Similarly, in Mst . Fakhr-ul-Nissa v. Malik Rahim Baksh (l) 
Chatterji J. observed...“ The person who alleges a custom contrary to 
some precept of his personal law is prima facie bound to prove the 
custom. But where a rule of custom is known to be generally and widely 
prevalent,"or where it has been found to govern a particular tribe or to 
obtain in a particular locality in a series of judicial decisions of this 
Court, or where the onus of proof in regard to a particular custom has 
been laid down by a Full Bench of the Court it may be right to start 
with an initial presumption in favour of its existence. The fairest rule 
in all other cases is to leave it to be established by evidence. ” 


Again, it has been remarked by Young C.J. in a recent Full Bench 
ruling reported as Kartar Singh and others v. Mst. Santi and others (2) 
As we find that there is a general misapprehension concerning the onus 
of establishing custom, we take the opportunity of stating what is in our 
opinion the true position. The law to be applied in relation to the 
alienation of the property is normally personal law of the parties ; and 
if the party asserts that the personal law does not apply, the onus is on 
that party of showing that custom applies, and further he must plead 
the custom alleged in precise terms and must by evidence establish custom 
as pleaded. In many cases the party alleging custom may by mere 
pioduction of the Rivaj-i-am be able to give prima facie evidence of the 
custom alleged and so cast the onus of proof on his opponents, but this 
<,ircumstance does not obviously affect universality of the proposition 
that he xvho alleges the custom must plead and prove it. ” 

It was also observed by the learned Chief Justice in an earlier ruling 
reported as Mst * Santon v. Shahu (3) “ The party who relies on custom 
must prove in the first instance that custom furnishes the rule of decision 
and second ly, what that custom is. Rattigan’s Digest of customary Law 


(t) 28 P. R. 1897, at p. 105. 

(2) A '/■ R - 1938 Lahore 299 (F. B) ; see also Mst. Raqict Bet,am v. Nek 
Mohammad and others—K. I. R. 1937 Lahore 449 ; Mst. Bashiran v. Mohammad 
Zalw- A. I. R. 1931 Lah. 446=13 Lah. 119=131 I. C. 230=32 R L. R. 146 
Hashmat AH v. Mst. Nsib-im-Nissa-192b, 76 Lah. 117 p. C 

} 3) J. 985 ' Lah - 93==l7 Lah. 10=161 I. 0. 245=38 R L. R. 198; see also 
Kartar Sniffh and other v. Mst. Banto and othe.rs=m6 Lah. 804=17 Lah 246 
affirming on appeal 1921, 2 Lah. 383. 
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merely shows that according to judicial decisions a large number of tribes 
are governed by certain customs in certain matters. It cannot however 
be said that there is any presumption that a particular tribe in a particular 
locality is governed by the custom which governs a great many other tribes 

in the same locality or in other localities.The initial onus is in every 

case on the person who comes into Court relying on a particular custom. ” 
Principle Explained. 


The object of S. 5. of the Punjab laws Act, 1872, was to settle for 
ithis Province, where it was notorious that a customary law had made 
large inroads into the written laws of the Sharcih and the Shastras , the 
rule of decision in questions regarding succession etc. Under the system 
of law which had previously prevailed in this province, it was frequently 
a matter of contest whether the personal law of the parties or local 
custom was to govern in the first instance. The Punjab Laws Act 
settled this debated question tor the future by laying down in clauses 
(a) and (b) of S. 5 what was henceforth to be the rule of decision. The 
first rule was declared to be any custom applicable to the parties 
concerned which was not contrary to justice equity and good conscience 
and which had not been by the Act itself or by any other enactment 
altered or abolished, and had not been declared to be void by any 
competent authority. Then clause (b) went on to proivde that the 
Muhammadan Law in cases where the parties were Muhammadans and 
the Hindu Law, in cases where parties were Hindus should be the other 
rule of decision. But it is evident not only from the sequence observed 
in stating these rules that the legislative deliberately intended that the 
primary rule of decision in all questions relating to the matters specified 
should be custom where a custom existed and that the Hindu and 
Muhammadan Laws should only be applied where no such customary 
rule prevailed, but this is made still clearer by the express limitation placed 
on the application of the Hindu and Muhammadan Laws in clause (&) by 
the words ‘ except in so far as such law has been modified by any such 
custom asjs above referred to, the reference being clearly to the provisions 
of dau§^J^). Hence it follows that the Court is quite right in looking to 
the custom, if any, prevailing, in the tribe to which the parties belonged 
as its primary guide and on finding such a custom to exist, in giving 
effect to it. (l) 


It has also been observed by Chatterji J. in 110 P.R. 1906 (F.B.) 
on p.p. 403, 404 : “ Section 5 of the Punjab Laws Act is perhaps not so 
clearly worded as it might have been but the interpretation put on it is 
| that the rule of custom is to be enquired into and applied first and that if 
none exists, the Courts are to fall back on personal law for a guiding 
principle. In speaking thus I of course exclude those cases which are from 


(1) I. h: K. 45 Cal. 450 (P. C)=A. I. R. 1917 P. (J. 181. 
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„„„« told .0 b. governed by personal law. The words ‘« : to.r been 
modified by any such custom as is above referred to, m clause (b) of the 
section appear to indicate that this was the intention of the Legislature. 

Thus the intention of section 5 of the Punjab Laws Act ' 1 2 3 4 
that the primary rule of decision in all questions relating to 
specified shall be custom where a custom exists, and tha 
Muhammadan Laws shall only he applied where no such customary 
prevails. The section does not presume that custom is to gove 
parties to the exclusion of the ordinary law, but it prescribes that it sha 
govern them in certain matters in the first instance, and though, excep 
certain cases where the custom contended far is so general that it max ® 
presumed to exist the person who alleges a custom contrary to some precep 
of his personal law is, prima facie, bound to prove that custom, 
custom is proved, it must be applied to the exclusion of the persona aw , 
if it is not, the second branch of the rule must then receive ef ect - 
Evidence necessary to prove the existence of a custom, as we s a 
presently see, will depend on the merits of each and every individual case. 

In short, where the question is whether the parties follow custom or 
personal law, the rule is that if any custom is shown to govern them t mt 
custom must be held applicable, but if no custom is shown to apply t e 
personal law of the parties governs the case (2). Custom if proved is tie 
first rule of decision irrespective of considerations of nationa ity an 

religion (3). . , ' 

As has already been observed, since there is no presumption or or 

against a custom the onus of proof lies on the party who asserts that a 
certain custom exists contrary to his personal law (4). 

“ It appears to me that in some quarters there has in past years been 
Giving undue a tendency to give an undue prominence to* custom, 
prominence to What the Legislature did in the Punjab Laws Act, and 

custom deplored. w jjat their intention clearly was as indicated by that Act, 
was to conserve their ancient rights to the inhabitants of this Province in 
regard to the regulation of their affairs by custom where custom could be 
shown to have been the previous rule, just as it preserved the rights of the 
inhabitants of this Province to be governed by their pe rsonal la w when 


<SL 


(1) A. I. R. 1932 Lah. 326=137 1.0.81=33 P. L. R. 257 ; Mst. BUaguani v. Site 
Ham—193 1 f.ah.=499=134 I.C. 302=32 P.L R,284 ; Santux. Abbe Sivgh=19Sl Lah. 
708=134 1. C. 107=32 P. L. R. 557; A. I. R. 1934 Lah. 800=16 Lah. 320; Ishar 
Das v Bluu/icau Das— 193o Lah. 967=17 Lah. 612. 

(2) 23 P. R. 1897, at p. 105. 

(3) 149 P, R. 1888. 

(4) See also 149 P. R. 1888; 198 P. R. 1889 (at page 703) : 23 P. R. 1897; 
94 P. R. 1898; 21 P. R. 1890 ; 62 P. It. 1892; 127 P. R. 1893; 60 P. R. 1895; 
41 V. R. 1901 (p, 130); 54 P, R. 1903; 13 P. R. 1919; 47 P. R. 1900; 1920, 2 
Lah. L. J, 377; 1920, 2 Lah L. J. 178. 
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it could not be shown that any custom existed which in previous-times had 
prevailed over the personal- law; It has sometimes apparently been assumed 
that because in section 5 of the Punjab Laws Act, clause (a) which deals 
with custom comes first and clause (b) which treats of personal law, comes 
second, that some peculiar preference for custom as opposed to personal 
Law is indicated. This appears to me to fie, quite fallacious.. 


The framers of the Laws Act clearly recognized in clause (b) that thejqe are 


tracts in the Punjab where we are rather to expect to find law modified by 
custom than, custom modified by law, and while it may be truly said of 
certain portions of the .Province that there is not an agriculturist, whether 
Hindu or Muhammadan,, who is really governed by pure Hindu or 
Muhammadan Law, I cannot but feel that there has been a tendency in 
some quarters to overrate the strength of custom based entirely uppp 
selfish considerations, and very much to underrate the effect of 
religion, and its dictates. The people of this province. may or may not be a 
very religious population, the religions which they profess may be more or 
less false or true according to varying views, but in my humble judgment 
the effect which their religious beliefs particularly when their religious 
creeds have also formulated systems of law had in determining both 
individual and corporate action and custom must, as with all humanity, 
have been great. While therefore there may be village communities and 
no doubt there are many such, in which not one individual is governed 
as regards the matters dealt with in section 5 of the Laws Act, wholly by 
his personal law, I very much doubt myself if there is one village in which 
his religion as embodied in his personal law has not very materially affected 
the customs by which the agriculturist is ruled. It, therefore, appears to 
me that the Legislature has been wise and far seeing, and has indeed with 
rare insight grasped the true position of affairs in providing for the filling 
in of the gaps left by definite customs, by an appeal to the personal law of 
the parties concerned. 


“ In my opinion the Legislature has provided, in section 5 of the 
Punjab Laws Act, that in regard to the matters dealt with in the first 
sentence of that section, when any custom is set up and proved to 
obtain, that custom shall be the rule of decision, but that when no such 
Custom has been established, the rule of decision shall be the personal 
law of the Parties whether or not they can be shown to be governed in 
certain other matters by custom/’—per Robertson J. in Daya Ram V . 
Sohel Singh'i ’/) 

In an earlier ruling reported as Jawala v. Hari Singh (2) the same 

learned judge observed-“ We must start on an enquiry with no 

presumption in favour of custom, more particularly agricultural custom, as 


■ • (1) 110 P. K. 1900 (F. B), pages 410, 411 

' (2) 54' P, K. 1903, P. 210 
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opposed - to law, and with no predilection for the “ agnatic theory as 

governing this case.We propose therefore to approach the case with an 

entirely open mind, and in accordance with section 5 of the Punjab Laws 
Act with no predilection in favour of the rule either of custom or personal 
law.’’ 


1 his view has been, adopted by the Privy Council also in Vaishno 
Ditti V. Rameshri, (l) where Sir John Wallis, in delivering their lord- 
ships judgment observed :— 

“ It has been laid down by Robertson J. in D lya Ram V. Sohel Singh 

(2) , in a passage approved by this Board in Abdul Hussain Khau V. 
Bibi Sona Devi (3) under the corresponding section 5 of the Punjab Laws 
Act, 1872, that that section raises no presumption that parties are to be 
governed by custom rather than by their personal law, and that the personal 
law of the parties must be applied unless the custom is approved. It may 
seem at first sight that this view of the section gives no effect to clause (a) 
which requires the succession to be governed by any custom applicable to 
the parties concerned, and that the law would be the same if this clause had 
been omitted. In a sense, this may be so, but their lordships are of opinion 
that in putting custom in the forefront, as the rule of succesion, whilst 
leaving the particular custom to be established as it necessarily 
must be, the Legislature intended to recognize the fact that in this part of 
India {i.e, in the Punjab and the North West Frontier Province-author) 
inheritance and other matters mentioned in this section are largely regu¬ 
lated by variety of customs which depart from the ordinary rules of Hindu 
and Muhammadan Law. In these circumstances it has been rightly held 
in the Lahore High Court in the case above mentioned (110 P. R. 1906) 
that, where a custom is alleged, a duty is imposed on the courts .to 
endeavour to ascertain the existence and nature of that custom, and the 
Jocal Government has come to their assistance by establishing a riwaj i-am 
or record of custom in the different parts of the Punjab including the 
North-West Frontier Province, which was formerly in it. 

This ruling has been followed inter alia in Mst. Bashiran v. Mohd 
Zahur (4) and in Ishar Dass and others v. Bhagwan Dass (5). 

12. Departure from personal law in one respect does not 
abrogate that law altogether. 

W here, the parties are presumably governed by their personal law, the 
mere fact that the Muhammadan (or the Hindu) law was. ignored— on 
certain occasions will not be sufficient to establish that it has been abrogated 

(1) 192ft 10 I,ah. 86 (P. C )=-A. I. R. 1928 P. C, 294=29 P. L. R 654 

(V 110 P. R. 1906 (F. B.' 

(3) I. L. R. 45 Cal. 450 (P. C.)=A. I. R. 1917 P. C. 181. 

(4) 1931, 13 Lah. 119 

(5) 1935, 17 Lah. 6t2.=1985 Lah. 967=158 I. C. 451. 
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any special custom which was adopted in its place 


It is incumbent on the party who relies on custom to prove, in the first 


instance, that custom furnishes the rule of decision and, secondly, what 
that custom is. (l) 


So also where by custom there has been a departure from personal 
law in one respect it does not necessarily follow that the personal law 
ceases to have any force or has altogether been abrogated. Thus, in the 
Punjab, among parties admittedly governed by the Hindu Law, it has 
frequently been held that the strict Hindu Law has been modified by 
custom to this extent that the adoption of a daughters son is valid. But 
apart this modification of the personal law, the legal consequences that 
ensue from such an adoption must be looked for in the Hindu law (2) 


13., A family following customary rule in one particular, not 
* necessarily governed in all matters by custom 

Again, a family which observes a customary rule in one particular, 
is not necessarily governed in all matters by custom. (3) Or in other words, 
it does not necessarily follow that because a family has departed from its 
personal law in one respect, it has adopted agricultural custom in all 
other respects (4) 

The fact that in the matter of succession the parties follow custom 
does not necessarily show that they follow the same rule as regards 
alienations as well. (5) In other words the mere fact that custom is 
followed as regards sucession will not necessarily justify a presumption 
that it is followed in matters of alienation as well. (6) 

Similarly, it cannot be held that because a certain rule of Punjab 
agricultural custom is found to exist in a tribe, it follows that a certain 
other distinct rule of such custom must also be followed. (7) 

The mere fact that certain families residing in a town, mainly 
dependent upon service and not on agriculture for their livelihood, have 
departed from Muhammadan Law in matters of inheritance is no proof 
that they follow a gereral custom whereby a proprietor cannot alienate 
ancestral land except for necessity (8). 


(1) Mst. Barkat Bibi v Mohd Amin and another— A. I. R. 1935 Lah. 325= 
156 I, C. 1036; 116 I. C. 623 

(2) 1931 13 Lah. 126at p> Hi. 

(3) 211. C., p. 944; 1923, 4 Lah. 254; 1925, 6 Lah. 524 at p.p 526 and 527. 

(4) Muhammad Islam v Hari Lai and others*= A. I. R. 1914 Lah. 20=16 
L R. 1914= I. C. 944=7 P. W. R. 1914. 

(5) 1924, 6 Lah. 140 at p. 147. 

(6) 1933, 144 I. C. 187. 

(7) 125 P. R. 1916 at p. 394 ; 122 P. R. 1916 at p. 383. 

(8) 1930, 12 Lah. 286 at p. 886. 291=1930 Lah. 695=125 I. C 886 
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14. Gaps in Customary Law. A party ostensibly governed 
by Customary Law—No definite rule of Customary Law found by the 
Court—The Court may fall back, as a last resort, on the parties’ perso¬ 
nal law. 

In Day a Ram v. Sohel Singh (l) the question before a Full Bench of 
the Chief Court was—‘ whether among parties ostensibly governed by 
Customary Law, it is permissible to fall back on their personal law for the 
decision of the point in issue, where no definite rule of the former law 
applicable to the case before the Court can be found ? ’ The decision of 
the bull Bench (by majority) was that among parties generally following 
Customary Law it is permissible to fall back as a last resort on their 
personal law for the decision of the point in issue where no definite rule of 
the former law, applicable to the case before a court can be found.’ 

Per Chatter jee J .— 

“I hold that we must exhaust all the legitimate methods of inquiry 
j into Customary Law, and of applying it to the concrete facts before us 
>efore we can fall back on personal law. The proof of custom should not 
be confined merely to judicial precedents and definite instances, but might 
consist in the deliberate and well considered opinion of the people living 
under, and governed by the custom and in other recognised modes of estab- 
lishmg its existence. The application of its principles to the cases to be 
adjudicated should, as far as possible follow the lines on which principles of 
law are applied to new combinations of facts to which they do not in terms 
apply. It is only when these methods fail that we can resort to personal 
law, but we must resort to it under those circumstances. 

“I also think that the statement by the parties that they are governed 
by Customary Law, though it is helpful in an enquiry into the rule of deci 
s,on to be applied to the case before the Court, cannot be conclusive on the 
point, and does not absolve the Court from the duty of adjudication on strict 
legal principles. It is the duty of the Courts to administer the law and to 
ascertain it and apply it for the purpose of adjudication. Tnese rules govern 
ie administration of Customary Law, though the mode of enquiry into its 
existence and incidents is on different lines. As observed by Sir Meredyth 

l ] Z m Mst - Fatima Bibt v - GUI (2) “ the expression in the plaint of a 
belief as to the law applicable, which belief the court finds to be erroneous 

is no legal justification for refusing to determine the rights of the parties’ ' 

according to the law alleged or proved.”. The case before th" 

Court must be decided according to sound principles, and the allegation of 
the Parties that they are governed by custom cannot justify the courts 
after all legitimate methods of inquiry into custom fail to derive from it a 


(1) 110 P. R. 1906 (.F. B.) ; See also 117 P R 1901' S P N iono. r ^ 

“ 1 2 ,?• “» ; " «• 1®» 117 P. R. 1914; 105 i c m ’ * '■ c ™ 

(2) 127 P. R. 1893. ’ 







rule of decision, in refusing to look beyond Customary Law for such rule. 
The law imposes on the Courts the duty of falling back on personal law 
where there is no rule of decision available under the Customary Law,. and 
this principle of adjudication must be followed as a last resort. This is my 
opinion on the last question.’’ (l) 

Per Clark C. /.— ” Four propositions may be stated (regarding rule 
of succession). 

(1) Where there is no custom applicable to the parties the rule of 
I decision must be the personal law. 

(2) There is generally no presumption that custom rather than per¬ 

sonal law is applicable to the parties, though there are circumstances which 
give rise to siich a presumption among certain tribes and in certain circum¬ 
stances. i 

(3) When it is uncertain whether the parties follow custom or their 
personal law in matters of succession and other matters mentioned in 
section 5 of the Punjab Laws Act, the personal law must be the rule of 

* decision. 

(4) Where the parties follow custom in such matters, but when on a 
particular point it cannot be established by the parties what the custom is, 
yet custom is applicable to that point, custom should be the rule of deci¬ 
sion. (2) 

Per Chatterjee J .— 

“ Of the four propositions enunciated by my learned brother, I accept 
the first three without reserve. It is only with reference to the fourth pro¬ 
position that any controversy arises as to how far Customary Law or per¬ 
sonal law is to be applied to the matter in issue before a Court of justice in 
this Province. Section 5 of the Punjab Laws Act is perhaps not clearly 
worded as it might have been , but interpretation put on it is that the 
rule of custom is to be inquired into and applied first , and that if none 
exists , the courts are to fall back on personal law for a guiding principle. 
In speaking thus I. of course, exclude those cases which are from the outset 
held to be governed by personal law. The words or has been modified by 
any such custom as is above referred to ” in clause ( b ) of the section appear 
to indicate that this was intention of the Legislature. (3) 

>< “ The principle to be borne in mind then is that whenever there is a 

[ gap in the Customary Law which cannot be filled otherwise, it must be filled 
by reference to the personal law of the litigating parties. This rule under¬ 
lies all applications ot Customary Law to the concrete facts of a case. 

I have already said that I should be ready to adopt all legitimate 
methods for deducing a rule from Customary Law for decision of the point 

in dispute, and would not resort to personal law until these- methods fail. 

(1) 110 P. R 190® (F. B.K p. 393. 

(2) HO P. R. 190d (£•'. B.) p. 400. 

(3) Ibid. p. 403, 
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lit when they do fail, there is no help for it but to resort to personal 
law. And I do not know that there is any cogent objection to our doing so. 
If Customary Law is wholly silent on a given point, there can be no harm, no 
wrong done to the people if the principle of adjudication is deduced from 
Hindu or Muhammadan Law according to the religious persuasion of the 
parties. There being no instances, no rule obtainable from general principles 
or from the consensus of opinion of the tribesmen or member of the com¬ 
munity to which they belong, such decision cannot violate any of their 
cherished traditions or inflict any hardship. On the contrary even if 
clause (6), section 5, had not existed, I should think it would have been 
proper and justifiable to decide a point on which Customary Law is wholly 
silent by analogies drawn from the personal law, i.e. the law which would 
have governed the parties had the case arisen outside the Punjab. It must 
also be borne in mind that had clause ( a ) not been inserted, the law prima 
facie governing the parties would have been their personal law subject to 
any modifications made in it by local or tribal custom. This was the state 
of the law before the Punjab Laws Act was passed, and clause (a) of sec¬ 
tion 5 has merely given custom a certain prominence by making it the 
primary rule of decision if found to exist and therefore the first point for in¬ 
quiry. Apart from this, however, the law, as it stands now, is practically 

the same as it was before.The great point is not to go against the 

cherished traditions and opinions of the people, but if there are any such, we 
are sure to find a rule of Customary Law applicable to the point for adjudi¬ 
cation by using one of the methods I have indicated. But if thes methods 
fail, we may be sure that there are no traditions or opinions on the subject, 
and the rule of personal law may then be applied without fear, and we 
should feel pleased rather than distressed when we have to apply it, as it 
offers a rational mode of solving the question before the court, (l) 

“ I, venture to take exception to the correctness of Sir Meredyth 
Plowden’s remarks in Lokha v. Hari (2) quoted by the learned Chief Judge. 
If a party believes that he is bound by Customary Law or personal law, 
and sues for a particular relief on that allegation, we cannot treat him as 
absolutely bound by that statement. It is for the Court to find out what 
law applies, and Sir Meredyth Plowden in more than one judgment has laid 
this down. Take for instance the point raised in this case. If the Custo¬ 
mary Law does not provide a rule for decision of the case, is that a suffi¬ 
cient ground for dismissing the suit? If the principle is correct, every 
suit must fail in which the existing law does not make provision one way or 
the other for the subject matter in dispute. But this cannot be a sound 
principle for society and its complex relations are always outstripping the 
positive law. The mere silence of the existing law on a point is no excuse 
for the court to refuse to adjudicate on that point, and to content itself with 


U) HO P. R. 1906 (F. B.), p. 404. 
(2) 64 P. P. 1893. 
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dismissing*the claim. On the contrary it is the duty of the Courts to 
try to apply the existing law and its principles to the new set of facts by 
analogy or otherwise for the solution of the question before it. The doctrine 
laid down by Lord Winsleydale in Mirehouse v. Rentiel (l) is in constant 
use in the application of existing law to new combination of facts. 
Customery I-aw is not excepted from the operation of this principle, 
and here the Legislature has supplied a method of supplement¬ 
ing the deficiencies of that law, of which we should avail ourselves when a 
proper case arises.’’ (2) 

Per Reid J .— 

“ In Jwala versus Hari Singh (3) I followed Mst.Lorendi v. Kishen 
Kaur (4) and Mst. Fakhr-un-Nisa v. Malik Rahim Baksh (3), which lay 
ddwn the rule that inquiry should first be directed to ascertain whether 
there is any custom applicable to the parties in respect of matters dealt with 
by Section 5 of the Act and that, if one is established, it shall furnish the 
rule of decision in supersession of their personal law, the person who 
alleges a custom contrary to his personal law being prima facie bound, 
except in certain cases where the custom contended for is so general that 
it may be presumed to exist, as for instance, that the customary appointment 
of an heir is allowable to prove that custom. This rule has been followed in 
Muhammad Hussain v. Sultan Ali (6), by a Division Bench. 

Lokha v. Hari (7) and Badhawa v. Dewa Singh (8) have been cited for 
the proposition that, where the parties are governed by Customary Law in 
respect of the matters dealt with by section 5 of the Act, and they cannot 
establish (arid I understand the learned Chief Judge to mean, the Court 
cannot ascertain) what the precise custom in respect of a particular point 
is, Customary Law must be applied to that point and form the basis of 
decision. (9) 

With reference to Lokha v. Hari (7). I concur with my brother 
Chatterji in the opinion that it *is the duty of the Court to ascertain what law 
applies and that a party who cones into court on the allegation that he is 
bound by Customary Law, is not precluded from falling back on his per¬ 
sonal law. 1 2 3 4 * 6 7 8 9 10 10).. 

! ' 


(1) 8 Beng. , 490. 

(2) 110 P. R. 1906 (F. B.), p. 40o. 

(3) 55 P; R. 1908 (F. B.) 

(4) 149 P. R, 1888. 

r (5) 23 P. R. 1897. 

(6) 54 P. R. 1903. 

(7) 6* P. R. 1893 

(8) 141 P. R. 1893 

(9) 110 P. R. 1906 (F. B.), 408 

(10) Ibid. 
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“ I concur with my brother Chat ter ji in the opinion that this section 
supplies a method of anting the deficiencies of the Customary Law, 

arid that this method should be adopted after the methods laid tiwvn by him 
for deducing from Customary Law a rule for decision viz* instances or rules 
deducible from general principles or from the consensus of opinion of 
tribesmen or members of the community to which the parties belong have 
been exhausted.. ■■ - :■ 

" As remarked by mv brother Chatterji, recourse to Hindu or Muham¬ 
madan Law to fill up gaps left by Customary Law cannot violate traditions, 
the reason for Which recourse being the absence of ascertainable traditions. 
The object of section 5 of the Act is, in my opinion, to supply a definite 
answer, to question on which Customary Law is silent. 

1 or these reasons I am unable to concur in the fourth proposition 
enunciated by the learned Chief Judge and, in my opinion, under the circum¬ 
stances stated in that proposition the rule of decision should be Hindu 
Law in the case of Hindus and Muhammadan Law in the case of Muham¬ 
madans. I concur in the first, second and third propositions enunciated by 
the learned Chief Judge.” (l) 

Per Robertson J 9 In my opinion the Legislature has provided, in 
section 5 of the Punjab Laws Act, that in regard to matters dealt with in 
the first sentence of that section, when any custom is set up and proved to 
obtain, that custom shall be the rule of decision, but that when 
custom has been established, the rule of decision shall be the personal law 
of the parties whether or not they can be shown to be governed in certain 
other matters by custom.” (2) 

Per Kensington J . So far as I understand the matter I believe my¬ 
self to be more in accord with the principle for which the learned Chief 
Judge has contended, both here and in Jawala v. Hari Singh (3) ” (4). 

A contrary^view was, however, adopted in 20 P. R 1919 wherein 
it was held that Jats are presumably governed by agricultural custom 
m the matter of inheritance and therefore, failure of the plaintiffs to 
prove a custom in favour of their claim does not lead to the conclu¬ 
sion that no custom regarding succession to the estate is applic able to the 
tribe and that personal law must necessarily be followed.” It was pointed 
out in that case that the only thing which canbe said under such circujn- 
stances is that the Custom set up by the plaintiffs has not been proved 
and upon that finding the suit should be dismissed. 

Fhe view taken in subsequent rulings of the Lahore High Court is 
not m accord with that expressed in 20 P. R. 1919 

and follOU ' ing Daya Ra " 1 V, Sohel Singh (5) it has .nvar.ably 


U) 110 P. R. 1906 (F. B.) ( p, 409. 

( 2 ) Ibid, page 412. 

(3) 55 P. R. 1900,(F. ,B.) 

(4) 110 P. R. 1906 (F. B.), p. 413 
( 6 ) 110 P. R. 1906 (F. B.) 
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been held that even in case of parties governed by custom where there is no 
evidence as to the existence of any Customary rule on a point, it is permis¬ 
sible to fall back upon the per^ml law of the parties (*)< Fo ^ Uh <* 
effect, «ce the following observations of Rossignol and Wilberforce JJ. 
in (2)~*~ 

\Ve hold that no special custom was proved in the present case and 
that there is no general rule so widely accepted among the agricultral tribes 
of the Punjab, that would justify us in coming to any definite conclusions 
based on custom. We agree also with the counsel for the appellants (plain¬ 
tiffs) that although the plaintiffs themselves relied in their plaint on 
customary laAy, the court should have fallen back upon the personal law of 
the parties for the decision of this case. This is clearly provided for in 
section 5 of the Punjab Law's Act.” 

It is thus settled law that among parties ostensibly governed by 
Customary Law, if on a particular matter no definite rule of custom is 
proved to exist, the parties are entitled to fall back on their personal law. 
If the personal law does not contain any definite rule applicable to the case, 
it must be decided according to “ equity, justice and good conscience.” S. 
6' Punjab Laws Act . (3) 

A party basing his claim on custom but failing to establish it, is entitled 
to fall back upon his personal law and the Court is bound to decide his 
claim under the personal Law. (4) 

It has been held in Rulia v. Sultani(5 ) that where among the Muham¬ 
madan Jat agriculturists of the Jullundur District, who are governed 
generally in matters of inheritance by the Customary Law of the Province, 
the parties fail to prove affirmatively a Custom under which the one or the 
other is entitled to succeed, the rule of Muhammedan law applies and the 
maternal uncle excludes the son of the granddaughter of the great great 
grandfather of the deceased. 

In the absence of any satisfactory evidence to show what exactly is 
the rule of customary law on any particular point, the personal law of the 
parties on that point must be presumed and adopted to be the rule of custo¬ 
mary law obtaining amongst the community on that point. (6) 

Where no custom, special or general is proved laying down the rule 
which is to regulate succession to the property of a deceased proprietor as 
between remote collaterals and his predeceased son’s daughter s sons, the 
Courts are bound to fall back upon the personal law of the parties. (7) 

m fnavat v. Mst. Bhari & other8= 1929 Lahore 137=111 1. C. 814: 1918 
Lahore 991=9 Lah. 180=109 I. C. 223 ; 95 I. C. 123. 91 I. C. 95 I. C. 413 ; 148 ; 78 
I. C. 932 ; 8366 ; Lah. 94 I. C. 148 

(2) (1920). Lah. 98 

(3) Tahkar Gurdial Singh v. Mnut. T«j Kciur and oth#rtt=k 1 B 1937 Lahore 
742 =39 P. L. R. 926 

(4) 95 1. C. 123 

(5) 17 P. R. 1914= A. I. R. 1914 Lah. 171=20 I. C. 532=336 P. L. R. 1913 

(6) 105 1. C. 55 

(7) 9 Lah. 180 
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If one custom is alleged by one side in their own favour and neither 
side succeeds in proving the existence of the custom set up under section 5 
of the Laws Act, we have to fall back upon the personal law of the parties 
as the rule to govern the case, (l) 


In the case of a tribe that undoubtedly did once follow its personal 
Adoption of one law, ^ is f° r the P art y asserting that it now follows 
rule of custom is custom, to prove the point. In such a case proof that the 

prove 1 * 3 4 5 thatall rules tr ^ e h a ^ adopted this or that rule of custom followed 
of custom of tribe by (for instance) the Jats, is no warrant for holding that it 
must follow all the other rules governing Jats. There 
may, of course, be rules of custom so intimately and indissolubly connected 
with each other that the adoption of one necessarily implies adoption ot 
the other but in such a case the raison a'etre of the two rules would be 
alike. {2) 

As observed in Gurdial Singh and other Mst, Bhagwan Devi <& 
others (3) custom is a matter of proof and not of conclusions based on a 
priore reasoning or deductions drawn from a comnparative study of the laws 
of distribution prevailing among premitive societies. Paragraph 271 of 
Rattigan’s Digest of Customary Law was not followed being not supported 
by any authority. 

15* Custom cannot be extended by logical process or by analogy. 

I It must be clearly understood that it is not permissible to Courts to 
extend custom by logical process. As pointed out by Trevor C. J., in the 
well-known case of Arthur v. Bokenham (4) : 

“ Customs are not to be enlarged beyond the usage, because it is the 
usage and practice that makes the law in such cases and not the reason of 
the thing, for it cannot be said that a custom is founded on reason, though 
an unreasonable custom is void ; for no reason, even the highest whatso¬ 
ever, would make a custom or law ; and therefore you cannot enlarge such 
custom by any parity of reasoning, since reason has no part in the making 
of such custom. ” 


In Amin Chand v. Bujha (5) Le Rossignol J. similarly observed :— 
“ Custom cannot be extended by logical process ; it jmust be establish¬ 
ed] the absence of any authoritative state- 


( 1 ) Mohd Hussain v. Sultan Ali= 54 P. R. 1903, p. 209 ; See also Skeran v. 
Must . Shannon—117 P. R. 1901 

(‘ 2 ) Sultan Bibid:others v. Ghulam Haider Khad others— 32 P. R. 1915=A. 

I* K- 1914 Lalj - 473=24 1. C. 358—206 P. L. R. 1914=186 P. W. R. 1914. 

(3) (1927), 8 Lab. 366=A. I. R. 1927 Lab. 441=101 J. C. 850=28 P. L. R, 700 

(4) 11 Mod. 148=88 E. R. 957. See A. I. E. 1930 Lah. 695. 

(5) 107 P. R. 1915=32 I. C. 29=208 P. W. R. 1915; *ee also Pullah Sinqli v 

Mst Lachhnii^m P. R. 1915=32 I. C. 16=192 P. W. It. 1915 at p 4 io! 
Ghulam Khan v. Mst. Chirayh Bibi—±'d P. R. 1916 at p. 124; = 31 1. 0. 909 
=131 P. W. R. 1916; Shah Din v. U mran—A. i. R. 1926 Lah. 440 ; and Gurbhai v 
Lachhman^G Lah. 87 at p. 92 =A. I. R. 1925 Lah. 341; Muharram Alt v Barkat 
J2e=1930 Lah. 695=125 1. C. 886 . * — 
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ment of the custom, it can be established only by instances, and not by a 
priori methods 


Custom is not always logical, and to seek to extend custom by logical 
processes, e.g. by analogy, is a dangerous proceeding which may lead to 
very untoward and unexpected results. Custom, is not a matter of inference, 
but a matter of proof. Custom is in fact, whatever can be proved to be the 
custom, nothing more and nothing less, (l) 

Similarly, in Rahim Baksh v. Mst. Budhan (2) it has been held that 
the mere fact that certain families residing in a town mainly dependent 
upon service and not on agriculture for their livelihood, have departed from 
Mohammedan Law in matters of inheritance is no proof that they follow 
the general custom whereby a proprietor cannot alienate ancestral land 
except for necessity. The same view has been taken in Hussain 
Shah v. Gul Mohammad (3), Rasul Khan v. Mst* Hawasi (4), Saliq 
Ram v. Badhava (5), Muhammad Islam v. Hari Lai (6), and Moharram 
Ali v. Barkat Ali (7), 

A person setting up custom at variance with law must establish it to 
whole length of abrogating sucb law. Possible inferences and probable 
implications cannot uphold custom. (8) 

It was observed by Shadi Lai C. J. in Gurkhaj v. Lachman ( 9 )— 
Our attention has been invited to the following observations of Sir 
Meredyth Plowden in Gujar v. Sham Das (107 P. R. 1887) which have 
no bearing upon the nature of the reversioner’s right in the estate held by 
a widow :—“ In respect of ancestral immoveable property in the hands of 
any individual there exists some sort of residuary interest in all the descen¬ 
dants of the first owner or body of owners however remote and contingent 
may be the probability of some among such descendants ever having the 
enjoyment of the property. The owner in possession is not regarded as 
having the whole and sole interest in the property, and power to dispose of 
it so as to defeat the expectations of those who are deemed to have a 
residuary interest, and who would take the property if the owner dies 
without disposing of it.” It must be borne in mind that these observations 
were mere deducttions from the agnatic theory which was invoked in order 
to explain certain features of the Customary Law and which was 


(1) Bhambul Devi v. Narain Singh— 39 P. R. 1915— A. I. R. 1915 Lah. 281== 
103 P. W. R. 1915—8 P. L. R. 1916; See also Pars Ram & others v. linkman 
Singh A another-—k I. R. 1924 Lah. 243=73 I. C. 239. 

(2) 74 P. R. 1914=92 P. L. R. 1914=22 1.0. 712=141 P. W. R. 1914= 
A. I. R. 1914 Lah. 48. 

(3) 6 Lah. 140 at p. 147 = A. I. R. 1925 Lah. 420. 

(4) A. I. R. 1923 Lah. 284. 

(5) 4 Lah. 254= A. I. R. 1923 Lah. 501. 

(6) A. I. R. 1914 Lah. 20=16 P. L. R. 1914=21 J. 0. 944=7 P. W. R* 1914. 

(7) A. I. R. 1930 Lah. 695=125 I. C. 886. 

(8) A. I. R. 1923 Oudh 102=73 I. C. 727. 

(9) 1925, 6 Lah. 87, page 90*“A . I. R. 1925 Lah. 341. 
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seqiiently utilised for the purpose of formulating other rules which were 
hardly warranted by the practice and usage of the people upon whom 
those rules were imposed. It appears that the only issue before the Court 
was whether in a case where the power of a sonless Jat proprietor to 
alienate ancestral land without necessity is in dispute, it is the duty of the 
alienee to prove a custom authorising a transfer of the ancestral land in 
favour of a stranger ; and an issue of this character should be determined 
upon the precedents and other evidence adduced by the parties, and not 
upon theoretical generalisations.” 


In the same judgment Le Rossignol J. observed—“ 1 hold the opinion 
that theory and custom are antitheses, that custom can never be a matter of 
mere theory hut-, must f»lway S frfi ft, mfitter fflfft The conclusion 
in Gujar v. Sham Das (107 P. R. 1887) is binding on us but the theories 
by which the learned Judges attempted to explain the custom have no 
such binding force.” 


Similarly, it was remarked by the same Judge in an earlier ruling 
reported as Gulab Khan v. Alst. Chiragh Bibi (l), that, custom is a fact 
which must be proved by authoritative pronouncement or by instances in 
which it has been followed ; it cannot be established by dialectics.’ 

Custom must be proved by evidence. One custom should not be 
deduced from another. Function of Court is enforcement of custom as it 
exists (2) 

In determining existence of custom, conclusion cannot be based on 
decided cases unless facts are identical. General principles however may 
be deduced from prior authorities (3). 

16. Court bound to make enquiry about custom. 

I he principle of law explained above that a party basing his claim on i 
custom but failing to establish it is entitled to fall back upon his 
personal law and the court is bound to decide his claim under the personal 
law, becomes operative only when after exhausting the various methods 
of ascertaining custom, it is found positively that there is no customary j 
rule. It is only under such contingency that personal law is resorted to. (4) 
.Section 5, Punjab Laws Act, 1872, lays down the rule that an 
fmauity should first be directed to ascertain whether there is any custom 
applicable to the parties in respect of the matters dealt with by it and that 
when one is established it shall furnish the rule of decision to the superses¬ 
sion of the personal law. Or in other words, it is the duty of the Court 
t o determine what rule of law applies. (5). “* -~-- 

(1) 43 P. R. 1916, p. 124. 

(2) 6 7 1. C. 555. 

I C 536 Ram V ‘ MmlSM Ram d ' ot$™=A. I. R. lf)30 Lah. 244=120 

• (4) 4 P. R. 1891 [F. B.]. 

(5) See 149 P. R. 1888, 23 P. 11. 1897, 110 P. R. 1900 [F. B.J, 10 Lah. 80 P. C. 
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It has been held in mehtab-ud din v. Abdullah (1) that there is no 
initial presumption in favour of the applicability of personal law under the 
provisions of the Punjab Laws Act. It is an open question under the Act, 
and it appears to be the duty of the Court conducting the trial to ascertain 
at first the rule of decision by enquiry into the alleged custom and on 
failure of proof of such custom to apply the provisions of the personal law. 
But the question must be approached with a free mind without any bias in 
favour of the personal law being applicable. 

It has even been held in a Full Bench ruling reported as Devi Sakai v. 
Mangal Sein (2) that the Courts are bound to ascertain whether there is any 
custom contrary to the general rule of Muhammadan or Hindu Law, even 
where the question has not been pleaded by the parties; and an issue as to 
custom should be framed unless the parties declare specifically that they are 
bound by their personal law and wish their case to be decided in accordance 
with it. 

In Mst. Fatima Bibi v. Gul (3), the plaintiffs claimed to inherit 
certain property in accordance with Muhammadan Law, which law was 
alleged to be identical with the custom by which the parties to the suit were 
governed, and the lower Courts, finding that Muhammadan Law was not 
applicable, dismissed the suit. Held , that an adjudication upon the legal 
rights of a suitor cannot properly be refused merely because the suitor 
erroneously alleges that he is governed by law, while he is really governed 
by customary law; and that it was for the Court to determine what law was 
applicable, to apply it to the ascertained facts. It was observed by 
Plowden S. J.— 

“There are probably many persons, especially in gome Frontier 
districts, who are quite ignorant whether what they habitually follow is 
custom or law, while some suppose that the shara and custom are identical. 

I think it should be clearly known that an adjudication upon the legal rights 
of a suitor cannot properly be refused merely because the suitor erroneously 
alleges that he is governed by Muhammadan law, while he is really governed 

by customary law. It is for the Court to determine what law is 

applicable to the facts,—whether the Hindu or Muhammadan Law, or the 
Customary Law—and having determined what law is applicable, to apply it 
to the asscertained facts. The expression in the plaint of a belief as to the 
law applicable, which belief the Court finds to be erroneous is no legal justi¬ 
fication for refusing to determine the rights of the parties, according to the 
facts alleged and proved, and is no obstacle to any amendment of the plaint 
that may be necessary, which does not involve allegations of fact inconsis¬ 
tent with the facts alleged in the plaint.” 

(1) 140 P. R. 1908 ; p. G4l ; Devi SctJtoi v. Mangal Sein~8 1 P. R« 1874 
followed 

(2) 81 P. It. 1874 (F. B.) 

(3) 127 P. R. 1893 
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17. Abrogation of custom in favour of personal law or an¬ 
other custom—Continuous course of conduct necessary. 


It has been held by a Full Bench ot this Court in Mst. Sardar Bibi v. 
| Haq Nawaz Khan and another (3) that it is not open to an indi vid ual, 

I whose family or tribe had for generation followed custom to suddenly give 
up that certain custom by merely making a declaration to that effect. 1 he 
1 abrogation is to be inferred trom continuous course of conduct. Hence 
it is not open to a man at his pleasure to change the rule of succession to 
his property to the deteriment ot those who would have been hitherto 
governed except of course in so far as that law allows him to do so by 
making last will and testament. 


In this case Karim Baksh, a Gishkori Biloch of Mohammadpur Diwan 
in Jampur Tahsil, Dera Ghazi Khan district, died in June 1921, leaving a 
widow Bakht-waddi, two daughters Hasina and Sardar Bibi, and one son 
Haq Nawaz Khan. In accordance with customary rule previously followed 
by this tribe and family his landed estate was recorded by mutation of revenue 
papers as having passed to his only son. The mutation record remained 
unchallenged for six years until, on 2nd March 1927, Sardar Bibi sued for 
possession of her share of the estate according to Muhammadan law. 
Hasina was dead. The suit was contested on behalf of Haq Nawaz 
Khan on the ground that the family followed the rule of custom according 
to which Haq Nawaz Khan was entitled to succeed to the whole estate. 

Until 1920 the Sindh Gtshkoris had in matters of succession regularly 
followed the custom by which Haq Nawaz Khan would have inherited 
the whole ot his fathers property. The'plaintiff’s case was that in 1920 
when the Riwaj-i-am of the district was being drawn up to complete the 
settlement record then under revision the Gtshkori Biloch of Jampur Tahsil, 
had, in answer to the question ‘‘under what circumstances can daughters 
inherit ? ” unanimously declared that : 

“ a daughter can inherit in all circumstances whether her father has 
any male issue or not 

and this reply was recorded in Riwaj-i-aw . So it was contended that 
the tribe had declared its intention of being bound by the Muhammadan Law 
of succession in future. 


Per Coldstream J. “ My conclusion is that these instances do not 
satisfactorily prove that the G islikori Biloches or the Sindh Biloches of the 


(1) Vaishno Ditti v. Uameshri^ 1928, 10 Lali. 86 (P. C.)=A.I. R. i9># | 
P. C. 294=29 P. L. R. 654. 

(2) 1923. 4 Lab. 202at p. 205—A. I. R. 1923 Lab. 448. 

(3) A. I. R. 1934 Lab. 371=1934, 15 Lull. 425 (F. B.j 
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tahsil effectively put into practice their declared abrogation and the 
Customary Law of the succession which they had followed previously. On 
the other hand, they do appear to me to lend some support to Mr. Wilson’s 
introductory comment at p. 5 of his “ Customary Law of the Dera Ghazi 
Khan district regarding .the : ” . l; .. - - 

“tacit reservation by most, individual Bil.oches to abide by lopal prescription 
authorizing modification of the Muhammadan Law in favour of agnatic relationship.” 

Assuming that there was a unanimous declaration by the village 
proprietors of the Gishkori or other Biloch tribes to the effect that they 
now followed Mohammedan Law the question narrows down simply to 
whether such a declaration compels or allows the court to give it effect, 
even if, by doing so they do not apply to the parties a custom proved to 
have been applicable to them up to the time of the declaration. The 
question whether a particular old custom has been replaced by another has 
more than once been a matter of adjudication in the Province, but as has 
been made sufficiently clear, no such question is before us here, and the 

decision cited by Mr.....in support of his contention that custom in this 

Province is in a fluid condition, capable of modification and adoption to 
varying views of a community, have no application. In such cases the 
decision must depend solely on the evidence produced to prove the actual 
prevailing custom as a matter of fact : Anant Singh v. Durga Singh. (l) 
In this case the evidence proves that until the time of the declaration the 
custom was that a son excluded a daughter. The Privy Council decision 

in Rajkishan Singh v. R\ Surma M)zom iar (2) cited by Mr.in which 

it was remarked that : — 

“ it would lead to much confusion and abundant litigation if the law attempted to 
give effect to usages aft^rthey had been clearly abandoned and the abandonment had 
been long acted upon,” 

has no bearing on this case. In that ca v se the usage in question was found 
to have been designedly discontinued since’1790. In the case before us the 
estate had been enjoyed by the son to the exclusion of the daughter with¬ 
out question for six years.” 

Per Jai Lai J.— * The next question then is whether these circum¬ 
stances are sufficient to establish the coptention of the appellant that the 
custom has been legally abrogated in favour of the Mohammedan Law. 
In my opinion, they are. I am even inclined to hold that a unanimous 
decision of a community is sufficient to abrogate a custom in favour of 
the personal law ; and l consider that a distinction must be made 
between abrogation of one custom by another and abrogation of custom 
b'y personal law. In the former case it is necessary that new custom has 
been established by long and continuous usage, but in latter the same test, 
in my opinion, should not be insisted upon, the normal presumption should 




(1) G I. C. 787. 

(2) (1875) 1 Cal. 166. 
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be that the Muhammadan Law and any custom which differs froth it, should 
be deemed to be an abnormality and therefore a unanimous decision of the 
community to revert to normality should be sufficient. *.. 

In my-opinion it is possible for a community to abrogate a custom in 
favour of a personal law by a unanimous or an almost unanimous resolution 
and if we were to'insist on a long and continuous course ot conduct before 
accepting the resolution as enforcible in our courts then there is bound to be 
an interval in which the question will remain in a state of uncertainty which 
is riot desirable or even contemplated. Custom after all is a manifestation 
of the will of a community and the members of the community are bound to 
obey such will, but as a rule of prudence the courts will not enforce it unless 
its manifestation is accompanied by long usage. Similarly, the collective will 
of the community can abrogate the custom ; and when the custom is abro¬ 
gated then necessarily the personal law becomes enforcible. It would further 
be difficult as I have already observed, if it is decided by a community to 
establish a fresh custom in place of the abrogated in which case before the 
new custom can be enforced by the courts the decision of the community 
must be accompanied by long and continued usage. In Rajkishan Singh 
v. Mozoemdar (l) their Lordships of the Privy Council observed as 
follows :— 


1 heir Lordships cannot find any principle or authority for 
holding that in point of law a manner of descent of art ordinary 
estate, depending solely on family usage, may not be discontinued, so as 
to let in the ordinary law of succession. Such family ; usages are in their 
nature different from a territorial custom, which is the lex loci binding all 
persons within the local limits in which it prevails. It is of the essence of 
family usages that they should be certain, invariable, and continuous and 
vvell established ; discontinuance must be held to destroy them. This would 

be so when the discontinuance has arisen form accidental causes; and the 
effect cannot be less, when it has been intentionally brought about by the 
concurrent will of the family. It would lead to much confusion, and abun- 
ant litigation, if the law attempted to revive and give effect to.usages of 
this kind after they had been clearly abandoned, and the abandonment had 
been, as in this case, long acted upon. Their Lordships can have no ' doubt 
that in this case the special custom of descent, if ever existed, was designedly 
discontinued after Raj Singh’s death by Bishonath and his brothers—and 
that in fact the estate was enjoyed by the brothers-and by their widows 
according to the ordinary law of succession, and on the Footing that the 
custom was at an end—and not only that there was this enjoyment in "Fact' 
ut that the parties were registered in the public register, and suits were 

nought against third persons by the brothers and the widows on the 
assumption that they were co-heirs and co-sharers of a joint family estate.” 


(1) (1875) 1 Cal. 186. 
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In Mathura Naikati v. Em Naikau (l), at page 557 the learned 
Judge observed :— 

“ To say that usage is the rule does not necessarily limit as to that 
sole sense of the word “ usage which shuts out all amelioration. Such 
usage is not a law, for over it presides the higher usage of-the community at 
large from whose approval it must have derived any conceivable original 

validity, and in opposition to which it cannot subsist.And as the 

community comes to recognize certain principles as essential to the common 
welfare, it will no longer lend its sanction to sectional practices at variance 
with the principles thus recognized. It is only according to the standards 
of the Hindu Law that a usage has coercive force amongst Hindus and 
what the Hindu Law is, must, for the purposes of secular justice, depend on 
the general sense of the Hindu Community.” 

Again at p. 559 the same learned Judge observed : 

The custom can be entitled to recognition as a law, only in virtue 

of some power outside the court which has given it validity, and this must be 

the autonomy of the people in matters not withdrawn from their plastic 

>» 

power by positive legislation, and the principles implied in its enactments. 

, It is therefore obvious that it is the will of the C Qintnijj jut y that 

establishes a custom and similarly it is the will of the community that 
abrogates a custom and for the abrogation of the custom long and con¬ 
tinuous usage is not legally essential , because as observed by Robertson J. 

1 in Daya Ram v. Sohel Singh (l 10 P. R. 1906) : 

“ We must also recognize that customary law like other law, is a 
branch of sociology and must be in a fluid state and take cognizance of 
progress of ethical and legal notions in the community in which it is 
in force.” 


It is therefore the duty of the courts to enforce the will of the com¬ 
munity provided it is not opposed to express legislative enactment or to the 
principles of equity, justice and good conscience.” 

Held by a Full Bench (Tek Chand, Dalip Singh and Abdul 
Qadir JJ. , agreeing, in effect, with Coldstream J. ;) 

(a) That it was not established that the G ishkori Biloches of the 
Sind tract of Jampur Tahsil ot Dera Ghazi Khan District after mature 
deliberation and with genuine determination to act upon it in future, made 
a unanimous or almost unanimous, declaration in the course of the 
settlement of 1920 to abrogate their Jong established custom whereby sons 
excluded daughters in succession to their father and not to follow Muham¬ 
madan Law in future. 

(b) It is not open to an individual, whose family or tribe had for 
generation followed custom to suddenly give up that certain custom by 
merely making a declaration to that effect. The abrogation is to be inferred 
from continuous course of conduct. Hence it is not open to a man at his 


1,1) (1871*) 4 Bom. 545, 
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pleasure to change the rule of succession to his property to the deteriment 
of those who would have been hitherto governed, except of course in so far 
as that law allows him to do so by making last will and testament. 


Similarly, it has been held in D. C. of Bctrabanki v. Receiver of the 
Estate of Chaudhry Shafiq-uz-Zaman and others (l) that breach of a 
custom in a particular instance as to succession need not destroy it for all 
time and where a departure in the custom is made with the consent of the 
person excluded, the cession of the immediate heir in favour of the next heir 
cannot be deemed to make a breach in the custom. 


( Where a custom is proved to exist that custom must be held to con¬ 
tinue and the onus of proving discontinuance or that the custom had fallen 
into desuetude lies upon the party asserting it. (2) 


“ Ever since their Lordships of the Privy Council have decided 1917 

I P. C. 161, the law has been very clear that when a person asserts that he 
is governed by custom it is incumbent upon him to prove that he is 
governed and further to prove what that custom is. There is no uniform 
j custom applicable to the whole of the Punjab nor has it so far been codified. 
It is well known that custom differs from place to place and from tribe to 
tribe and it is also recognised by authourity that it may differ from family 
to family. (3) The mere fact that Muhammadan law was ignored in some 
cases will not be sufficient to establish that it had been abrogated for all 
times is favour of any special custom which was adopted in its place. (4) 


Although by a custom a particular requirement of personal law is dis¬ 
pensed with or varied, the personal law does not as a consequence' cease to 
have any application to the case. If a party avers that the variation by 
custom of the personal law in one respect has the consequence of abrogating 
that law altogether then the party must also prove the existence of a custom 
justifying such a result. (5) 


Where the personal law of a party is varied by custom there is no 
justification for importing analogies from a system of law which does not 
Prevail in the province and for holding that the position of a daughter’s son 
adopted by the maternal grandfather is that of a kritrima son or even 
analogous to such a son. In such cases there is no half way house between 
the legality or illegality of the adoption. If the adoption is valid it is 
attended by all the consequences of an adoption in the duttaka form ; other¬ 
wise it is no adoption at all. It is not correct to say that it partakes the 
character of a kritrima adoption. (6) 

(1) A. I. R. 1928 P. C. 202. . ~~ 7 

(2) 1931, 132 L C. 804, (Allahabad) 

(3) Mst Harkat Bibi v. Molid Jmin*= A. 1. R. 1935 Lab, 325=156 I. C. 1036 

(4) Ibid , 

(5) Baldeo Salmi v. Ham Chander=\. I. R. i;i3i L a h. 646-13 i ah 10 &=i«o 
1. C. 481=32 P, L. Rv 482. 

(6) Ibid. 
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PRESUMPTIONS FOR APPLICABILITY OF CUSTOM OR 
PERSONAL LAW—TESTS APPLIED. 


v/. 


'18. Members of agricultural tribes following agriculture—pre¬ 
sumption in favour of the applicability of custom. 


Ordinaril y there is no presumption for or against any custom in a ny 
tribe or family in the Punjab and the burden lies on him who sets up a 
certain custom, to prove the existence of that custom. Nevertheless among 
certain tribes, definite customs regarding (l) succession, (2) alienation, and 
(3) adoption etc, have been ascertained by judicial enquiry and declared to 
exist by judgments of the Chief Court or the the High Court. It has been 
held in Mst . Fakhar-itn-Nissa v. Malik Rahim Baksh (l) that ‘ Where a rule 
of custom Is known to be generally and widely prevalent, or where it has 
been found to govern a particular tribe or to obtain in a particular locality 
in a series of judicial decisions of this Court, or where the onus of proof in 
regard to a particular cust om has been laid down by a Fu ll Bench, it may 
be tight to start witbTan initial presumption in favour of its existence.’ The 
generkl effect of all such decisions, enunciating certain general customs or 
laying down a definite rule on the subject of onus, will be to relieve the 
plaintiff of the burden of proof which in the first Instance lay on him and 
which will then be shifted to the defendants, and nothing more: Or in 
other words, in these cases the initial presumption at the outset will be that 
such a custom exists contrary to the personal law of the parties and the 
burden of proving that among the family to which the parties belong, there 
exists a special custom opposed to the general custom, will be on the person 
who asserts it. 

1 Among agricultural tribes in matters regarding which the application 
of customary rules is a matter of every-day experience such a presumption 
may legitimately be made (2). Where there is a general and well under¬ 
stood and recognised custom which modifies Hindu 6r Muhammadan Law 
or even ignores it altogether, the court must take cognizance of such custom 
Without requiring evidence in support of it to be taken. (3) 

One of th e most importa nt tests to be appli ed in determining whe ther 
a partic ular caste is or is not governed hv . agricu ltural custom, is to 
ascertain wheth er or not they for m a pact.xull ag e comm unity, or, at leas t, 

a compact se ction of the village commu nity. If they do so, the presumption 
is strongly in favour of the applicability of custom and once this presump- 


(1) 23 P. R. 1897, page 105. 

(2) Mst. Pal Devi v. Fakir Chand~60 P. R. 1895 

(3) 2 P. 1874, p. 5 ; See also 149 P. R. 1888, p. 398 
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tibh -has been establishe d, the onus is shifted the party whirh rpfUftg on 
personal ja\v; (l) 

In Gujar v. Sham Das (2); the question before the Full Bench was 
—On whom, in cases of transfer of ancestral land without 
necessity by a sonless Jat proprietor of a central district, 
does the burden of proof rest ? Does it lie on the person making or 
benefited by the transfer to show that it is valid by custom ? Or is 
it for the person objecting to the transfer to prove that by custom he has 
a right to object ? In other words, where A, under a transfer made by 
B, sets up a title to B’s land against C, B’s natural heir, does C’s plea 
that B was a Jat agriculturist raise a presumption on the ground of general 
custom, against the validity of the transfer, such for instance as would be 
raised by the plea that B was a Hindu widow, or a Kamin ? 

It was observed by Roe J. (Powell J. concurring)— 

iK The reasons for holding that such a presumption against the validity 
of the transfer is raised may be briefly summarised thus— 



I. B’s own title to the land has grown up out of a state of things 
which renders it improbable that he possessed a power of transfer. The 
land came to him as a member of a village community which at no distant 
period held the whole of their lands jointly, recognizing in the individual 
member only a right of usufruct,, that is, a right to enjoy the profits .of the 
portion of the common land actually cultivated by him, and his family, and 
to share in those of the portion still under joint management. In such 
a community the proprietary title, and the power of permanently alienating 
parts of the common property is vested in the whole body. These com¬ 
munities or villages have in their turn sprung from a still more primitive 
state of society, in which the proprietary unit was the tribe. The only 
trace of the latter state now to be found is the fact that the villages formed 
out of the tribe generally lie in groups, and follow the same custom, and in 
some of them adoption is restricted to members of the tribe. But amongst 
the villages some to this day preserve their original form of a joint pro¬ 
prietary body : in others, and these are the majority, the common land or 
a large portion of it has been permanently divided amongst families, and 
in some cases amongst individuals. But even where the sub-division 
has proceeded furthest, the power of dealing with the land is not absolutely 
free. It is always restricted by rules of pre-emption, which enable all 
members of the community to exclude strangers, and it is universally 
admitted that a proprietor who has male lineal heirs cannot, except for 
necessity, alienate without their consent. It is not unreasonable to presume 
that the absence of lineal male heirs does not confer on a proprietor privi¬ 
leges greatly in excess of those enjoyed by his fellows. It would only be 


(1) 1923, 72 I. C. 775.; Jaswant Singh v. Bhana— A. I. R. 1933 Lah 9G6 

(2) 107 P. R. 1887 ' ‘ ‘ 
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natural that in such a case the next male collaterals if within a reasonable 
degree of relationship, so near we may say as to be looked on as member of 
the same family, should take the place of the lineal heirs, and that his con¬ 
sent to the alienation of land, which by the customary rules of inheritance 
would have descended to him, should also be necessary. The land even 
when not nominally joint is considered as belonging to the family, and the 
consent of the family, or at any rate of the members of the family most 
interested, would naturally be necessary to any transaction affecting it per¬ 
manently.’* Thus this ruling lays down that among the agriculturists living 
in compact villages of the central Punjab an agriculturist has no power to 
alienate his ancestral land save for necessity ; the plaintiff who sues to 
contest an alienation of such land is not bound to prove that there is a 
special custom by virtue of which such alienations are invalid. There is a 
presumption in favour of the existence of such a custom and it is the alienee 
on whom the onus lies to rebut this presumption by proving a special 
custom of the family to the contrary. 

Similarly, it has been held (l) that where the land which the owner for 
the time being seeks to alienate is found to have come to him from his 
ancestors, as his share of the land held by them as members of a village 
community, the principles laid down in 107 of 1887 [F. B.] apply equally as 
regards initial presumption whether the land is situate in a central or in any 
other district of the Punjab. 

Similarly, in Sita Ram v. Rajja Ram (2) it has been held that the 
whole principle underlying the enjoyment of and succes¬ 
sion to land in villages, held by a body of proprietors 
belonging to one tribe, or descended from a common ancestor is that the 
land does not belong absolutely to the individual holder for the time being 
—it belongs to the family or community. Where this is the case, it is only 
natural to presume that, as the power of the holder, for the time being, 
to alienate the land during his life is restricted, so also will be his power of 
altering the rule of succession. It is indeed this power of altering the 
succession which is restricted ; for the power of a proprietor to alienate his 
undoubted right in the right to enjoy the profits of the land for his life, 
would hardly be disputed. We find that in some tribes custom, at any rate 
as declared in the Riwaj-i-am , allows no alteration of the strict rule of 
succession at all ; it will not allow even the adoption of or gifts to a yakjadi. 
Other tribes allow such adoption or gifts, but no others. Other tribes 
go further and allow gifts to, as adoption of certain males, closely connected 
with them in the female line such as daughter’s sons, or husbands, or even 

sister’s sons. Where this is done it is done from a tender feeling to 

benefit the direct descendant of the old and not in order to benefit the 


Succession. 


(1) JRamji Lai v. Tej Rarn^S P. R. 1895[F. B.J 

(2) 12 P. R. 1892 [P. BJ 
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family into which a daughter of the tribe happens to have married. When 
the tribe or village community thus breaks its rule of rigid exclusion, it 
certainly never contemplates the admission into its body of a stream of 
unknown strangers. 

We have in Raliajv. Bitdha ( 1_) a rule that according to the general 
custom of the Punjab, among the agriculturists a 
Hanghterj; pf cannot be validly appoint ed. In 

such a case the onus of proof will be on the party who asserts that among 
their family certain custom exists which permits the adoption of a daughter s 
or sister’s son. Generally—creed, t ribe and locality apart—vyhen a sonless 
man in any landholding group which recognises a power to adopt, asserts 
that he is competent to adopt a daughter’s son or other non-agnate in 
presence of near agnates, irrespective of their assent, the presumption at 
the outside is against the power. 

Again, among the agriculturists, the usual custom is ; that where a 
proprietor dies leaving no male issue, the widow takes a 
estate. life estate in the proper ty of her husband. If a party 

contends that among the tribe to which he belongs this 
custom does not ex ist, but a widow i s enti tled to maintena nce on ly, the 
onus lies on him to prove this special custom. 

1/ 19. Members of agricultural tribes drifting away from agricul¬ 

ture, settling for good to urban life and adopting trade, service etc as 
their principal occupation and source of livelihood—presumption in 
favour of applicability of personal law rather than custom—merely 
belonging to a dominant agriculti^raJRtribe does not necessa rily raise 
a P^ sum P^ on in fav our of^ustomr - regard to residence, occupation, 
connection with village life and family tradition to be paid. 

But it must be remembered that t he m are fact that a person ^belongs 
to ^dominant agr icultur al tribe of thgadistrict . rega rdless of his residence, 

occ upati on, connection with village life and family traditions,_is not 

suffi cient to raise a presumptioiTthat in matt ers of alienation, for inst ance, 
he is governed by Cu stomary Law ot the Punjab. The leading case on the 
point whether or no t r^n Initial pfesumj aljon should be raised in favour of 
e xis tence_of_cusJ^m when the parties to the dispute are members of an 
agricultural tribe is Muhammad Hayat Khan v. Sandhe Khan (2) in which 
Lai Chand J. (Johnstone J. concurring) held— 

“ 1 am > however, not prepared to agree wi th the Distric t Judge that 
the family being Rajp ut is necessarily governed by Customary Law* of 
agricul tur ist s in m ajj£tg _ relating to alienation of ancestr al landed property. 
It appears to me that, in order t< ^ apply t he intial presumption against the 
power of alienation laid down by the~Full Bench 'Judgment in Gujar v. 


k 


(1) 50 P. R. 1893 (F. B.) 
(3) 55 P. R. 1908 
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Sham Das (l), it is necessary to prove not merel y tha t the fam ily bel ongs 
to an agricu lt ural^ tribe, but also that its matin occupation is. agr iculture 
As further explained in Ramji Lai v. Tej Ram (2) the presumption in favour 
of a restricted power of alienation applies to members of agricultural tribes, 
who are members of village communities. But where a family, though 
members of an agricultural tribe, has altogether drifted away from agricul¬ 
tural as its main occupation, and has settled for good in urban life and 
adopts trade, industry or service as its principal occupation and means and 
source of livelihood, I am not inclined to hold that any initial presumption 
would exist or apply that the power to alienate ancestral immoveable pro¬ 
perty to the members of such family is necessarily restricted. There is a 
considerable amount of heredity attached to the caste system, but at the 
best it is not very rigid and admits of modifications, specially under changed 
circumstances of life. 


To my mind it makes no difference whether K acquired the property 
he left by working at some trade or as an employee in Government service 
as long as it is proved that he settled in and accepted urban life as the source 
of his living. Even in the case of tribes which are more pre-eminently., agrir 
culturists than the Rajputs, it does not follow that they are bound-by 
agricultural customs in case the family has severed all connection with agri¬ 
culture as its hereditary occupation. A notable instance of this nature is 
afforded in Mst. Fakhr-un-Nissa v. Malik Rahim BakJish (3) where a 
family of Arains who had settled in the town of Delhi and still carried on 
a < 7 Mrts/-agricultural occupation of vegetable sellers, was yet held to be 
governed in matters of succession by Muhammadan Law and not by agricul¬ 
tural customs.. The same considerations apply equally, iirmy opinion, 

in a reverse case, where a non-agricultural family takes to agriculture as its 
hereditary occupation for some generations. If, for instance, a Khatri family 
acquires landed property in a village, or an entire village, and has for 
generations settled in rural life and lived upon agriculture as its principal 
means of livelihood, the family would, in my opinion, be bound by customs 
of agriculturists in matters relating to alienations of ancestral property. 
An instance of the class is presented by Uttam Singh v.Jhanda Singh (4 -, a 

case of Bedi Khatris of Hoshiarpur District.There is evidently a 

constant and perpetual influx or efflux running between rual and urban life 
and an interchange of occupation passing between what are termed agricul¬ 
tural and non-agricultural castes. The only saje and proper criterion 
under the circumstances seems to me to look not only to the caste 
but also the hereditary occupation of the particular family and to 


(1) 107 P. R. 1887 (F. B.) 
<2) 73 P. R. 1895 (F. B.) 

(3) 23 1*. R. 1897 

(4) 21 P. R. 1896 












.apply or not accordingly the presumptions under Gujar v.Shatn Das . (l) I 
do not affirm for a moment that if a member of an agricultural family 
casually takes to Government service or some other profession as an addi¬ 
tional source of living or emolument, that the family thereby ceases to be 
agriculturist or to be bound by agricultural customs, or, in the reverse case, 
if a member of the mercantile class buys land as an investment, he thereby 
becomes an agriculturaLand bound by customs of agriculturists. But it 
seems to me equally clear that if a member of an agricultural family settles 
in a town, takes to Government service or some lucrative profession, trade or 
industry, and thus settles to urban life permanently, thereby severing all con¬ 
nection with agriculture and its association, that such family or the descen¬ 
dants of such family in the third or fourth generation are not governed by 
agricultural customs simply because some of their ancestors at one time were 
agriculturists, or that the family belongs to one of the agricultural tribes. The 
test , as I have remarked already , is not merely caste hut permanent and 
hereditary occupation as well . The code of agricultural customs, specially 
the rule relating to power of alienation, is the result not of any peculiar 
caste proclivities in the Province but of the special exigencies of agriculture 
as a calling and of the spirit of self-preservation which prevailed throughout 
the village communities in order 'to protect their very existence. It would 
seem to me, to say the least, altogether unnatural if not irrational to attempt 
to apply the same code and the same presumption to altered circumstances 
where the reason for the rule has entirely ceased to exist. 

“ As I understand it the Full Bench Judgment in Gujar v. Sham 
Das (l) intended to lay down the rule of restricted power of alienation only 
as regards agriculturists by occupation and members of village communities. 
This I take at least to be the spirit and essence of the Full Bench Judgment. 

. There prevails doubtless in this Province a sort of sentiment or 

feeling even in towns and among townsmen ; and it would therefore, in such 
a case, be on the person challenging the power of alienation to prove a special 
custom restricting such power. It may possibly be relevant to show in 
proof of special custom that the family was at one time agricultural, but the 
weight to be attached to this incidence would vary on the facts of each case, 
and it is insufficient, in my opinion, by itself - to turn the scale and shift the 
onus against the alienee and the alienor. It was a case of non-agricultural 
Muhammadan Rajputs who were held not governed by custom. 

I hese dicta of Lai Chand J. have been cited with approval and 
followed in a number of rulings (2). 


(1) 197 P. R. 18S7 

(2) Nathu v. Hafiq Mohd.—270 P. L. R. 1913=20 I, 0. 207=171 P W R I 9 i 3 - 
Glmlam Mohd . v. Bura= 14 P. W. R. 192o=2 L. L. J. 27=54 I. C. 387=8 P. L. R. 
1920; Prern Singh v. Barbara Singh= A. I. R. 1923 Lah. p. 557=72 I. C. 775 
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In Jamiat-ul-Nissa v. Hashniat-ul-Nissci (l) Shah Din J. (Robertson 
J. concurring) refused to raise any presumption that a family of Awans 
settled in Ludhiana city was governed by custom. There it was found that 
for generations past no member of the family actually cultivated land ; but 
that the ancestors of the parties followed service or other independent means 
of livelihood and had acquired agricultural land in a village merely as means 
of investment. At p. 564 of the Report the learned Judge remarked : 

Unless, therefore, it can be predicated in this case, upon the 
materials before us, that there is a definite rule of customary law which 
governs the parties to this appeal in matters of succession one must fall back 
for the decision of the point in issue upon the personal law, though 
ostensibly the tribe to which the parties belong may be said to be governed 
generally by custom and not by Mohamedan Law. Starting then with 
these premises, we have to ascertain whether it has been shown, having 
regard to the nature of the property in dispute, to the parties’ caste and 
station in life, to their occupations and social environments and to the rule of 
succession which may have been observed in the family in the past that the 
application of the personal law must be excluded in favour of a well-defined 
rule of custom by which the parties are governed in matters of inheritance.” 

20. Agricultural tribes forsaking agriculture as their main occu¬ 
pation—no presumption in favour of the existence of custom. 

" Wher e a family, though members of an agricultural tr ibe, has alto¬ 
gether drifted away from agriculture as its main occupation and has settled 
for goo d in urban life and adopts trade, industry, or service as its principal 
occupation and means and service of livelihood I am not inclined to hold 
that any initial presumption would exist or apply and that the power 
to alienafe" ancestral immoveable property by the members of such family is 
necessarily restricted.” Per Lai Chand J. in 55 P. R. 1908 ; approved in 
1919, 2 Lah. L. J. 27 ( Arains of Jullundur City not following agricultural 
pursuit : custom not applied). 

The following remarks of Tek Chand J. in Muzaffar Mohammad v. 
Imam Din and another (2) may be perused w T ith advantage :— 

It is well known that the foundation of the rule of Punjab Custo¬ 
mary Law, which restricts the powers of a male proprietor to alienate 
ancestral land is that in most Punjab villages the land was held by members 
of certain tribes on principles of agnatic relationship. As explained by 
Roe J. (who it may be remarked was one of the leading exponents of the 
agnatic theory) in the leading case of Gujar v. Sham Das (3) the basis of 
the rule is that in most of the Punjab villages land is held by a male 
proprietor : 

(1) 124 P. R. 1908=4 I. C. 638=3 P. L. K: 1909. 

(2) A. I. R. 1927 Lah. 642=103 I. C. 665=9 L. L. J. 444=29 P. L. R. 154=9 
Lah. 120. 

(3) 107 P. R. 1887 [F. B.] 
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community which at no distant period held the whole of 
their lands jointly recognizing in the industrial member only a right of usufruct, that is a 
right to enjoy the profits of the portion of the common land actually cultivated by him 
and his family, and to share in those of the portion still under joint management. In 
such a community the proprietary title and the power of premanently alienating parts of 
the common, property is vested in the whole body. 


Again in Sita Ram v. Raja Ram (l) the same learned Judge 
observed that : 

the whole princiole underlying the enjoyment of and succession to land in villages 
held by a body of proprietors belonging to one tribe, or descended from a common 
ancestor is that % ths land does not belong absolutely to the individual holder for the time 
being; it belongs to the family or community. 

Now it will be conceded that by no stretch of reasoning can such a 
state of things be predicated with regard to a family, that is not known to 
have ever lived in a village, or held land on communal basis, the mere fact 
that they belong to a tribe whose members usually form compact village 
communities being wholly immaterial. Indeed, if persons belonging to such 
tribes leave village life, migrate to towns, drift away form agriculture, 
depend on trade, industry or serivce and adopt modes of life followed by non- 
agricultural communities, the presumption would be that they follow the 
personal law which govern their urban neighbours and associates. ,, 


Where a party alleges that the members of its family are governed by 
custom and not by Muhammadan Law, but both the parties reside in 
Lahore, their source of income being service at a shrine and they do not 
follow agricultural pursuits, the burden is on such party to prove that they 
are governed by agricultral custom and not by Muhammadan Law, even 
though the parties belong to a dominant agricultural tribe. (2) 

21. Main source of livelihood agriculture—some members sup¬ 
plementing income by Government service or other sources—family 
still agriculturist and bound by Customary Law. 

It was observed by Lai Chand J. in Muhammad Hayat Khan v. 
SandJie Khan (3)—“ I do not affirm for a mom ent that if a member of an 
agricult ural tribe casually take s to Government ser vice or some other profe s- 
sion as an additional source of living or emolument, that the family thereby 
ceases toTBe' agnculturist or to be bound by agricultural cusFom/' 1- 2 3 4 

Where agric^iltma]_income is the^ main so urce ot liveliho od of the 
members o f the family, if a few members of t he fa mily supplement their 
income by salari es derived from„Qqyer,nnient service it does not show that 
the family has given up agricultural pursuits and that such a farmfy cannot 
be held to be bound by Customary law (4). 


(1) 12 P. R. 1892 (F. B.) 

(2) Muhavram Ali v. Barkat Ali= A. I. K. 1930 Lah. 695=125 I. C. 886=12 
Lah. 286 

(3) 55 P. R. 1908 

(4) Rama Shah v. Kuldip Singh—A. I. R. 1936 Lah. 986=38 P. L. R. 984 



















Where a family has been in the main agricultural, the mere fact that 
of late some members of it have been educated and have taken service under 
Government, does not free them from being governed by the Customary 
Law obtaining among agriculturists (l). 

In Abdul Rahman v. Ghulam Ali (2) the parties were Muhammadan 
Bhatti Rajputs, resident of the town of Rawalpindi carrying on contract work. 
It was contended that as such they must be held to be governed hy Muham¬ 
madan law and not by custom. While holding that they were still governed 
by custom and not by personal law the learned Judges observed—“ It is 
admitted that he originally belonged to a village called Bijnial, which is 
owned almost exclusively by Bhatti Rajputs. The two lambardars of the 
village belong to the same tribe, and some of the plaintiffs had been actually 
tilling land. There is evidence on the record that Bhatti Rajputs of this 
village form a compact village community and have been notified as an agri¬ 
cultural tribe under the Punjab Alienation of Land Act. The mere fact that 
a certain member of this tribe had given up agriculture as a profession and 
carried on contract work in the town of Rawalpindi is by itself insufficient to 
rebut the presumption that he was governed by Customary Law.” 

22. Non-agricultural tribes not following agricultural pursuits— 
presumption is that they are governed by personal law and not by 
custom. 

The initial p resumption in the^case of r^on-agricult urists, that is to 
say, those persons who are not agriculturists by origin and live in towns or 
even if they live in villages and hold land yet are not actively dependent 
upon it and follow other avocations, is that they do not follow agricultural 
custom but their personal law. In their case the rule is that a non-agricul¬ 
tural who asserts that among his tribe or family the agricultural customs 
are followed, is pritna facie bound to prove his allegations. (3) 

It has been repeatedly held that high caste Hindus living in towns 
land working as traders are presumably governed by Hindu Law. It may 
be taken as settled law that in the case of high caste Hindus, the first 
presumption is that they follow Hindu Law ard not the Customary Law (4). 
1936 Lah. 627 {Brahmans, Jhang Saidan, Rawalpindi); 1935 Lah. 967 
[Lakh an pal Brahmans, Tahsil Phillour Jullundur) ; 4 Lah. 254 (Brah¬ 
mans, Gokalgarh, Ambala) ; 1920, 1 Lah. 554 (Brahmans, Tahsil Kharar, 
Ambala) : 1923, 4 Lah. 236 ( Joshi Brahmans, Hoshiarpore) ; 

1920, 2 Lah. L. J. 377 {Kapur Khatris, Jhelum) ; 

1922, 73 I. C. 239 ( Khatris, Hoshiarpur) ; 

1923, 72 I. C. 445 {Beri Khatris, Jagraon) ; 

(1) 210 P. L. R. 1913 

(2) A. I. R. 1928 Lah. 954 (2)— Ill L G. 354=29 P. L. R. 670. 

(3) 4 Lah. 2-34 ; 5 Lahore 547 ; 6 Lah. 524 ; 33 P. R. 1915; 99 P. R. 1907 ; 3 P. 
R. 1908 ; 55 P. R. 1908; 81 P. L. R. 1913. 

(4) Misri Led v. Bain Lal~A. I. R. 1936 Lah. 151 
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1921, 64 I. C. 264 ( Saibal Khatris, of Dinga) ; 

1927, 8 Lah. 541 ( Chopra Khatris of Jullundur District) ; 

16 P. R. 1914 ( Khatris ) ; 

1926, 7 Lah. 522 ( Sod hi Khatri of Anandpur) ; 

1922, 66 I. C. 45 ( Khatris , Tahsil Moga), 

1923, 78 I. C. 717 ( Banias , Tahsil Kharar, Ambala) ; 

1920, 2 Lah. L. J. 178. ( Amras , Taunsa Town, Dera Ghazi 
Khan) ; 33 P. R. 1915 ( Aroras , Multan City); 1925, 6 Lah. 124. 

(Aroras, Amritsar Town) ; 89 P. R, 1916 ( Kalals , Jullundur 
District) ; 

1934 Lah. 185 ( Tarkhans , Tahsil Muktsar, Ferozepore District). 

It was observed in Mst . Pal Devi v. Fakir Chand (60 P. R. 1895)— 
“In questions relating to inheritance, partition, alienation and the like, when 
the parties are high caste Hindus of good position, residents of a town and 
though holding land, non-agriculturists depending tor their livelihood on 
avocations other than cultivation of land, while the Court should see, in 
the first instance, whether there is any custom bearing on the question in 
issue no presumption in favour of the existence of such a custom should be 
made and its existence should be left to be decided by the evidence of the 
parties.” 

So also amongst Muhammadans where the parties do not belong to an 
agricultural tribe, nor is their main occupation agriculture, there is no initial 
presumption that they are governed by custom. In Lachhtni Narain v. 
Muhammad Ji (l) the plaintiffs were Muhammadan Tarkhans of Hasan 
Abdal, District Attock. It was observed—“ The parties are not members of 
an agricultural tribe nor is their main occupation agricultural and there 
is, therefore, no initial presumption against free power of alienation. 
The evidence shows that M is a shop-keeper dealing in shoes, 
hums and caps, while his father used to work at a water-mill as carpenter. 
As there is no presumption in favour of a restricted power of alienation it is 
necessary for the plaintiffs to prove a special custom in this respect.” 
Sayads, similarly, should ordinarily be expected to follow their personal 
law and very, strong evidence is needed to rebut the presumption in their 
case that they are governed by Muhammadan Law (2). The same remarks 
apply to Qureshis . (3) 

Thus the principle to be followed is that where the parties belong to' 1 2 3 
a tribe or community which is not well known to be one of the dominant i 
.agricultural tribes of the Province, strong proof is needed before the Courts 
can conclude that they are regulated in matters relating to succession, 
alienation and the like questions by the rules observed commonly by 
members of such dominant agricultural tribes. 


(1) 1925, 6 Lah. 294. 

(2) Azmat Ali a. Sadiq Ali—k. I. R. 1933 Lah. 59. 

(3) Soe 107 P. R. 1917 ; 5 P. R. 1906; 1922, 3 Lah. 278. 








23. Non-agricultural tribes following agricultural pursuits and 
forming compact village communities—presumption in favour of ap¬ 
plicability of custom. 


It was observed by LaiChand J. In Mehtab-ud-din v. Abdullah (l) 
—“ Secti on 5 of the Pun jab Law^ Act makes n o distinctio n betwee n agri¬ 
cult urists and non-agriculturis ts. It lays down a rule of decision for all 
classes without distinction of caste, creed, or calling, and the rule laid down 
is that in questions regarding succession, etc. , the rule of decision shall be— 
{a) any custom applicable to the parties concerned ; 

( b ) the Muhammadan Law in cases where the parties are 
Muhammadan. 


It is thus clear that there is no initial presumption that the parties 
who are townsmen are necessarily governed by the provisions of their 

personal law in matters relating to succession. There is no initial 

presumption in favour of the Punjab Laws Act. It is an open question 
under the Act, and it appears to be the duty of the court conducting the trial 
as was held in Devi Saliai v. Manual Sein (81 P.R. 1874) to ascertain at 
first the rule of decision by enquiry into the alleged custom, and on failure of 
proof of such custom to apply the provisions of the Personal Law. 
But the question must be approached with a free mind without any bias 
in favour of the Personal Law being applicable, because the parties happen 
to be residents of a town and non-agriculturists by occupation. It is a 
notorious fact that in several matters what are termed the customs of agri¬ 
cultural tribes really form the common law of the Province with certain 
exceptions and modifications, such as are to be met with even among the 

agriculturists. To say the least then there is no presumption 

either under the provisions of the Punjab Laws Act or on the strength of 
the authorities which have interpreted those provisions that the parties to 
the present case being Muhammadans ( Shamsi Khojas of Lahore City), 
residents of a town and not members of any agricultural tribe, are governed 
by Muhammadan Law in matters relating to inheritance/’ 


The principles enunciated above have not been followed in 
subsequent judgments of the Chief Court and the High Court Doubt of 
their correctness was raised in Ilahi Baksh v. Rahim Baksh (2). That 
was a case as to succession among the Muhammadan Sheikhs of Delhi 
City, and the question was ^whether the Muhammadan Law was modified by 
any peculiar custom of the brotherhood. In fact, Rattigan J. who also 
was a member of the bench which decided 140 P. R. 1908, noted on the 
margin at p. 641 of the report—“ I am rather doubtful as to this, but it is 
not necessary for me to give any definite opinion.” 


(1) 140 P. R. 1908. 

(2) 113 P. R. 1912=14 I. C. 752. 
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The same views were expressed in Lorandi v. Nihal Devi (l) and in 
Ganda Ram v. Nand Lai (2) and in the latter judgment it was remarked— 
“ It is now settled by the ruling of the Privy Council in 1917 P. C. 81, 
that it lies upon the person asserting that he is ruled in regard to particular 
matter by custom to prove that he is so governed and not by personal law 
and further to prove what the particular custom is. 

But this does not mean that non-agricultural tribes must always be 
presumed to be governed by Personal Law in matters of succession., etc-, 
under all circumstances. In their case also it may be proved that they follow 
agricultural custom either on the score of actual practice of that custom, or 
by showing special circumstances which raise a strong presumption that 
the parties follow such custom. As remarked in 55 P. R. 1908 Even in 
the case of tribes which are more pre-eminently agriculturists than the 
Rajputs , it does not follow that they are bound by agricultural customs in 
case the family has severed all connection with agriculture as its hereditary 

occupation.The same considerations apply equally, in my opinion,. 

in a reverse case, where a non-agricultural family takes to agriculture 
as its hereditary occupation for some generations. If, for instance, a 
Khatri family acquires landed property in a village or an entire village and 


has for generations settled in rural life and lived upon agriculture as its 
principal means of livelihood, the family would, in my opinion, be bound 
by custom of agriculturists in matters relating to alienation of agri¬ 
cultural property. An instance of this class is presented by 21 P. R. 1896, a 
case of Bedi Khatt is ot Hoshiarpore District, and there are several other 
instances of the same nature where mercantile castes, such as Khatris 
and Aroras , have been held to follow and be governed by agricultural 
customs .”—Per Lai Chand J, 


24. Non-agricultural tribes—de Jacto agriculturists —casually 
doing other work does not exclude custom. 

When it is proved that a non-agriculturist family or tribe has 
become purely agriculturist in this, that it entirely depends on land, the 
mere fact that some of its members casually follow other professions, does 
not prove that they are not governed by agricultural custom* The key-note, 
of the principle involved in this case is that custom may be presumed to 
apply where a non-agricultural tribe has become agriculturist by occupation 
and living and it must solely depend on it. See 21 P. R. 1896 : 94- P. R« 
1907; 56 P. R. 1906; 5 P. R. 1915; 11 I. C. 406 and other rulings 
cited i»fra , 

25. Special circumstances which miy raise a presumption in 
favour of the applicibility of custom in the case of non-agricultural 
tribes. 

The following principels have been laid down by the various judicial 
decisions as to the special circumstances which in the absence of proof of 


(1) 1925 Lah. 403=6 Lah. 124=95 I. C. 901. 

(2) 19315 Lah. 762. 
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instances of actual practice in the family, can raise a presumption that a 
non-agricultural tribe follows the agricultural custom— 

(«) If it is found that the parties though belonging to a non-agricultural 
tribe are agriculturists in practice, the presumption is that the members of 
such a family follow the agricultural customs. 

To hold such a presumption it is, however, necessary that the parties 
must-be agriculturists de facto. The mere fact that members ot a non-agri 
cultural tribe own land is not sufficient to hold that they follow agricultural 
custom (l). In Mst. Fakhr-un-Nissa v- Malik Rahim Baksh (2) the 
parties, though originally of Punjab Arain descent, had for may generations 
lived amongst, and given themselves out as Muhammadan Sheikhs of 
Sabzimandi, a suburb of Delhi, and though owing land, did so rather as 
market-gardeners and capitalists ; held, that the onus of proving that in 
matters of succession they were governed by a family custom whereby 
sons excluded daughters and not by their personal law, was upon defendants 
who asserted it. 

(6) With a view to rebut the initial presumption in favour of applica¬ 
tion of personal law to parties belonging to a non-agricultural tribe, it must 
either be shown that they entirely depend upon agriculture or form a 
compact village community or at least a compact section of the village 


community. (3) The most important criteria for determining whether a 
particular community has adopted and follows agricultural custom are (*') 
whether the particular community forms a compact agricultural community 
by itself, (t») whether that source of livelihood is solely or almost solely 
agriculture, (m) whether the members of the community had given up their 
old customs under the personal law and adopted the customs of their agri¬ 
cultural neighbours. (4). 


(c) When a non-agriculturist owns land but does not cultivate it him¬ 
self, it shows that he has not become an agriculturist. In 

Owning land but not such a case t h e initial-presumption regarding application 
cultivating mmseir. 

of personal law is not rebutted, (o) 

Similarly, where members of a non-agricultural tribe live in a town 
and do not follow agricultural pursuits, the mere fact of their having 
invested money in buying land in a village does not show that they have 
altered their mode of living and have become agriculturists, and presumption 
in favour of application of personal law is not rebutted. (6) 


(1) 94 P. R. 1S98 ; 50 P.R. 1893 (F, B-); 88 P. R. 1910; 150 P.L.R. 1911 ; 22 I. C* 
134; 16 P. R. 1914; 131. C. 709 ; 6 Lah. 425 ; 4 Lah. 254 ; 7 Lah. 555 ; 5 P. R. 1917. 

’ (2) 23 P. R. 1897. 

(3) 11 I.C. 406 ; 66 I. C. 45 (43 P. R- 1911 foil.) ; 53 I. C. 858 ; 5 P. R. 1917 ; 13 
I. C.. 709 ; 23 P. R. 1914 ; 5 P. R. 1915. 

(4) A. I. R. 1919 Lah. 385=53 I. C. 858- 

(5) See 58 P. R. 1915; 35 P. R. 1891; 64 I. 0.8; 6 Lah. 140; 12 I. C. 308; 22 
I.C. 34- 

(6) See 34 P. R. 1909 ; 22 P. R. 1893; 12 I. C- 608; 64 I. Q, 264 ; 22 I. C. 134- 
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(d) When an agricultural tribe is a predominant body in a village, it 
may sometimes be contended that the non-agriculturists, 

village hi ^ he ^ * who hold land in their midst mUSt be P reSUmed t0 foll ° W 
midst of agricul- the custom of such a body. But this contention cannot 

turi8ts - hold good in all the cases. The contention is valid, if 

the parties be Ramins, persons of a class socially lower than the agricul¬ 
turists and who have been living for a long time in the village in a sort of 
subordination to the predominant body. In such cases generally Ramins by 
abandoning the. proper calling of their caste adopt agriculture as their 
occupation and drift inside the fold of agricultural tribes, and they may be 
presumed to follow the custom of those among whom they have settled, (l) 

The same, however, is not true about parties who are not Ramins but 
occupy a higher social status, e.g. Koreshis, Khatris, Brahmans etc. (2) But 
it is quite possible that when non-agriculturist landholders dwell for ages 
among other landholders of the agricultural tribes, their customs may 
resemble those of the tribe among whom they are found. (3) Where a 
priestly class settled among agricultural tribes and ministering to their 
religious needs adopted the rule of custom by contact with tribes amongst 
whom it had settled, held , that the presumption is that it follows the same 
custom as the latter. (4) 

In Sham Ram v. Mst. Hemi Bai (5), the question was whether among 
Dhal Khatris of Muzaffargarh district, collaterals succeeded in preference 
to daughters. The deceased, whose property was in dispute, was found to 
have left land in a village. It was contended that §is he had land in 
the midst of agriculturists, there was a presumption that the customs of 
agriculturists applied, by which daughters are excluded by near collaterals 
in succession to landed property. Held, that the parties are members of a 
trading and money-lending class ; they have become landholders amongst 
agriclutural classes, but it is clear that they have done so as capitalists, 
and with them, agriculture is subordinate to money-lending. 

(e) As already observed, in determining whether a particular caste or 
tribe is or is not governed by agricultural custom, one 
test is to ascertain whether or not they form a compact 
village community. If they do so, the presumption is 
strongly in favour of the applicability of custom. (6) The 
same presumption would apply where the tribe though not 

constituting a compact village community forms at least a compact section 
of the village. (7) 


Forming a compact 
village community 
or section of a 
compact village 
community. 


(1) 38 P. R. 1909, p. 124; 51 P. R. 1901; 30 P. R. 1896; 17 P. R. 1885; 96 P 

I) T> i fin,>. 5 t-. 


R. 1905 ; 6 P. R. 1902; 39 P. R. 1906. 


12 P. R. 1906 


38 P. R. 1909, p. 125; 5 P. R. 1906 ; 58 P. R. 1906 
122 P. R. 1893; p. 476. 

113 I. C. 629, 

73 P. R. 1896 ; See also 115 P. R. 1907 (p. 532) and 87 P. R 1907. 
75 I. C. 775 ; 23 P. R, 1914 ; 34 P. R. 1911; 47 P. R. 1915 ; 92 I C. 
P. R. 1895 ; 21 P. R. 1896 ; 40 P. R. 1917; 63 P.R. 1910; 65 P. R. 19C6. 

(7) 72 I. C. 775; 23 P. R. 1914; 63 P.R. 1910, 


( 2 ) 

(3) 

( 1 ) 

(5) 

( 6 ) 


278; 50 
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But the rule that when a family owns the entire village for generations 
gives rise to a presumption that they follow custom, does not apply where 
the whole village is owned for a single generation only. In 33 P. R. 1907, a 
case relating to Bedi Khatris of Hoshiarpur District, it appeared that the 
plaintiff and the vendor had bought the entire village from Gujjars. It was 
observed—“ It can hardly be said that in the matter of alienation any custom 
as yet has been established or followed by their family. The test is whether 
a body of Bedis have adopted agriculture, for some generations past, as 
their mode of earning a livelihood. If they have, the presumption is that 
they follow agricultural custom ; if not, they followed Hindu Law. The 
burden of proof of a special custom is on him who asserts this fact.’ 

Some distinction must also be made between the agriculturists who 
own the whole village and those who simply hold certain fields in a 
mixed village owned by other tribes. In the former case, the very fact 
of their forming a compact village community is enough to show that 
they might have adopted the rules of agriculturists in certain matters, 
for instance excluding of strangers ; while in the latter case there is no 
reason why they should have done so. (l) There is a substantial distinction 
between the case of a compact village community and mere casual land- 
owners in a mixed village and the time spirit of self-presumption in village 
communities must exist before any initial presumption can be made against 
alienation. (2) As observed by Johnstone J.—“ When a family holds a 
complete village and lives by agriculture we can easily understand the 
members early coming to appreciate the value of the Jat rules in aliena¬ 
tion and the adoption by them of those rules, which are so powerful in 
holding a family together and in preventing the incursion of strangers. 
But such sentiments need not arise where the family merely own certain 
fields in a mixed village community.” 

'•Where therefore it was found in the case of Sodhi Khatris of a village 
in Gurdaspur District (!) that they resided in a village, (2) lived by agricul¬ 
ture since 1852 and (3) followed no other occupation, they were still held 
to be governed by Hindu Law because they did not form compact 
village community (3). In Khazan Singh v. Maddi (4), the parties 
which were non-agriculturists landowning Bedis of Garshanhar Tahsil, 
in the Hoshiarpur District, it was held that they were governed by 
Hindu Law because they were found to be small landowners in a mixed 
village owned by strangers. In this case the parties ancestor had originally 
settled in the village only as a Jagirdar, and the family itself did not present 
a compact group. The village was heterogeneous, including both Hindus 
and Muhammadans of different tribes, and it was bhaiachara. The Bedis 

(1) 78 P. R. 1909; 21 P. R. 1898; 53 I* C. 858 ; 16 P. IT 1914; 25 L C. 471. 

(2) 79 P. R. 1909. 

- (3) . 79 P. R1909 ; See also 13 I. C. 709 ; 5 P. R.1917 to the same.effect. 

(4) 122 P. R. 1893 
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had no share in the shamilat . In Uttam Sifigh v. Jhanda Singh (l) Bedis 
ot Hoshiarpur District on the other hand were held to follow custom in 
matter of alienation by a sonless proprietor, as it was found that the whole 
village belonged to them and they formed a compact village community. 

(f) Where it is found that a family belonging to a non-agricultural tribe 

settled with the founder of the village, that fact streng- j 
founder ofThe viHage thens the likelihood of custom being followed (2) Where { 
Ramins settled in a village with the founders who held a 
large area of land, abandoned the proper calling of their caste, and adopted 
agriculture as their occupation, it may be presumed that they are governed 
by custom. (3) In 94 P. R. 1907, the Brahmans of Mauza Dialpur, Kasur, 
were held to follow custom in adoption as (l) they had settled 200 years 
ago in the village with the founder and (2)-were given 100 bighas of land 
as a gift by Jats, and (3) were full proprietors with a share in the shamilat , 
even though they kept shops and received virt also. 

But the mere fact that the parties’ ancestor settled in the village 
along with the founder thereof and that ever since then they had been 
holding land therein is insufficient in itself to show that the family is a 
family of agriculturists and therefore bound by agricultural custom. (4) In 
103 P. R. 1902, to which the parties were Brahmans who held the land but 
were not fully proprietors i.e. had no share in the shamilat and depended 
largely on contributions, it was held that Hindu Law and not custom 
governed the parties. 

(g) It has been held in Jamiat-uL-Vissa v. Hashmat-ul-Nissa (5) 

Attesting a Riwaj- that the mere attestation of a Riwaj-i-am by a non-agric- 
i-am or wajib- ulturist, who had acquired agricultural land in a village 

uf ' cu -' as a means of investment, is not ipso facto sufficient to 

prove that in matters of alienation or succession his family residing in 
a town followed the ordinary customary rules of dominant agricul¬ 
tural tribes. 

But there can be no doubt that it is a material circumstance which may 
be taken into consideration along with other circumstances in judging, 
whether or not, a party is governed by custom, as was done in Mst . Rahman 
v. Sain Das (6). 

In 115 P. R. 1904, the point was, whether Arora landholders in a 
village followed custom. A Riwaj-i-am of the district showed that A r or as 
had agreed to be bound by customs in the Riwaj-i-am . Held —“ We do not 
consider these grounds sufficient to justify the lower Court’s decision. 
Some Aroras in other parts of the district may have been consulted by 


(1) 

( 2 ) 

( 3 ) 

W 

(5) 

( 6 ) 


21 P. R. 1896 

94 P. R. 1907 ; 38 P. R. 1909 
38 P. R. 1909 

89 P. P. 1916; 17 P. R. 1909 
124 P. R. 1908 
71 P. R. 1916 
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the settlement officer when the Riwaj-i-am was being prepared, and 
may have acquiesced in the answers given by their agricultural neighbours. 
But there is nothing in the Riwaj-i-am to show who these Aroras were, 
or to which village they belonged.” 

(h) The mere fact that some land owned by a party’s family is shown 
By being shown in * n revenue papers as khudkasht does not prove that 
the revenue records the owners thereof are agriculturists in the sense that 
they are dependent on agriculture as cultivators, (l) 

26. Considerations to be taken into account in deciding whether 
a tribe not primarily agricultural follows custom or personal law. 

Ellis in his Notes on Punjab Custom (2nd Edition pages 28 to 32) 
has summarized the questions to be considered in determining whether 
a tribe follows agricultural customs, as given below :— 

(0 The fact as to whether the tribe exclusively, or primarily follows 
agriculture or, in addition, follows service or a hereditary occupation or 
business. 

If the tribe is primarily agricultural the presumption is that it follows 
custom. 

If in addition it follows other occupations then if the additional occupa¬ 
tions are their main ones, they will probably not follow custom ; if they are 
merely subsidiary, they may. (2) 

But the mere acceptance of service by an agriculturist will not absolve 
him from Customary Law. (3) 

(di) The fact whether the tribe forms a compact ullage community, 
or patti in the village, or lives in a heterogeneous village. If the former, 
the probability is that the tribe tollows custom ; if the latter, and the tribe 
is not one of the primary agricultural ones, it probably does not. (4) 

(jit) The fact whether the parties, not being members of a primarily 
agricultural tribe, were settled with the founders. 


(1) 107 P. R. 1901; See also A. 1. R. 1928 Lah. 455=112 LG. 369=29 P. L. P.364 

(2) 25 P. R. 1882 ; 35 P. E> 3891; 60 P. R. 1895; 21 P. R. 1896; 73 P. R. 1896; 
23 P. R. 1897; 24 P. R. 1900 ; 41 P. R. 1901; 79 P. R. 1901; 67 P. R. 1904; 93 P. R. 
1905; 12 L. R. 1906; 101 1907; 33 P. R. 1901; 94 P. R. 1907; 77 P. W- R. 1907 ; 55 P. 
R. 1908; 59 P. R. 1908; 124 P. R. 3908 ; 149 P. R. 3908; 95 P. L. R. 1908; 73 P. W. R. 
1908; 17 P. R. 1909; 38 P. R. 1909; 79 P. R. 1909; 1 P. R. 1910; 7 P. R. 1911; 87 P. W. 
R. 1911; 105 P. L. R. 3911; 81P. R. 1912; 128 P.L. R. 1912; 185 P. L. R.1912 ; 17 P.R. 
1913 ; 79 P. R. 1913; 191 P. L. R. 1913; 210 P. L. R. 1913 ; 270 P. L. R. 1913; 16 P. R. 
1914; 23 P. R. 1914 ; 74 P. R. 1914 ; 25 P. R. 1915 ; 71 P. R. 3916 ; 89 P. R. 1916; 90 
P. R. 1916 ; 122 P. R. 1916 ; and other rulings cited above. 

(3) 210 P. L. R. 1913 

(4) 63 P.R. 1910; 43 P.R. 1911; See also 5 P.R. 1917 ; 65 P.R. 1916 and other rulings 
cited above. 
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If they were, that fact strengthens the likelihood of custom beine 
followed, (l) 

M The fact as to how long parties, not being members of a pri¬ 
marily agricultural tribe, have followed agriculture. 

If they have done so for a very considerable period, it strengthens 
the likelihood of custom being followed. 

(v) The fact whether the parties, not being members of a primarily 

agricultural tribe, cultivate the land themselves, or are owners cultivating 
through others. 6 

If the latter, there is no presumption in favour of custom ; if the 
former, the possibility of custom being followed Is strengthened' 

(vi) The fact as to whether the parties, not being members of a 
primarily agricultural tribe, hold a large or small portion of the village 
area. 

If they only hold a small portion the probability is, in the absence of 
other considerations, that they do not follow custom; if a large portion 
this would strengthen other considerations tending to establish custom ' 

(vii) The fact as to whether the parties, not being primarily 'agri- 

cultural, hold a share in the shamilat or not can be considered • if thev An 
it may tend to establish that custom is followed. 1 2 3 4 * 

? (viit) The fact as to whether alienations have been freauent ^ 
followed ,o poos unchallenged or not; if they have, ,ha, ,J 
relevant to prove that the right of free alienation, a, opposed to „ rdin J 
customary tested,one exists though the fad cannot be pressed too far ^ 
mixed communities. (2) t f J r m 

f . The circumstances under which parties acquired land may 

throw light on the question as to whether custom or law is followed. 

(*) The fact as to whether the parties furnish lambardars. ’ If thev 
do, it is a fact in favour of custom being followed. (3) y 

(*») The fact as to whether the district or locality is one where 
customary law generally prevails. (4) wnere 

<».') The tact whether, where the tribe or oaste is one which ordi 
nartly exerctses r.l.gtous functions, the parties have abandoned sneh 
functions entirely or mainly. ea such 

(**«) The history of the village. (5) 

(xiv) The fact whether the caste or tribe observes • 

matte rs an d no, strict law ma y somet.mes be of assis ,Z ia 'd.cXg 


(1) 38 P. E. 1909. - --- 

(2) 5 P. R. 1906 ; 40 P. R. 1907 • 17 p r iqnci an n 

(3) 67 P. R. 1904 ; 3 P. R. MOg. ^ p S' 2? 5 1911 

1913; 2 P. R. 1914; 5 P. R. 1915; 71 P. R i 9 f 6 . 5 °° P> L ‘ E<1911 5 210 P. L. R. 

(4) 16 P. B. 1902 (Multan and MuzaffarearM • ftp; P t? 10 o~ 

P. B. 1909 ; 67 P. R. 1910 (Shahpur) ;.149 P R S' ^ 5136 P ' E ' 1908; 48 

(5) 75 P. R. 1898 ; 69 P. R im 908 ’ (Brahmans Ambala) 
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whether it has adopted custom in the matter in dispute, (l) But though 
parties may observe custom in one particular it does not follow they 
observe custom in all particulars to the exclusion of personal law. (2) 

( xv ) Where a tribe, primarily agricultural, has drifted away from 
agriculture and has settled down to urban life and trade there is no pre¬ 
sumption that it is governed by custom. (3) 

See Partap Singh v. Mothu , (4), p. 100 ; Mat . Bhagwani v. Sita 
Ram (5) and Genda Singh v. D siundha Singh (6) wherein this has been 
followed and the same principles as laid down above accepted as correct law. 

27. “Agriculturist”—meaning of —A tribe notified or not notified 
as an agricultural tribe under the Punjab Alienation of Land Act—its 
effect. 

For the tests mentioned above, an “agriculturist” is a person who 
/actually follows the occupation of an agriculturist and there is no necessary 
connection between being an agriculturist and being a member of a notified 
agricultural tribe. There are many members of notified agricultural tribes 
who do not till their land with their own hands and there are quite a 
number of agriculturists who do not belong to any recognized agricultural 
tribe. (7) 

The inclusion of a tribe as an agricultural tribe in the Punjab 
Alienation of Land Act cannot be regarded as a conclusive proof that the 
members of the tribe have adopted the general rules of Customary Law 
observed by the agricultural tribes. (8) 

It has been held in Ms/. Bhagwani v. Sita Rani (9) that the mere 
fact that Gaur Brahmans have been declared to be members of an agricul¬ 
tural tribe in a class by themselves in the Delhi Province does not prove 
that they are everywhere agriculturists or that they follow agricultural 
custom. The burden still remains upon any one asserting to the % contrary 
that they are not governed by their personal law. 

It was observed by Rattigan J. in Faqir Mohammad v. Fazal 
Mohammad (10J—“ It is, no doubt, true that in the Districts of Hoshiarpur 
and Kangra the Sayyads are not notified as members of an agricultural 
tribe for the purposes of the Punjab Alienation of Land Act, but this 
fact, though entitled to every consideration, is not conclusive. There may 


(1) 102 P. R. 1902 ; 87 P. 1907; 84 P. R. 1911; 98 P. R. 1913; 191 P. L. R. 1913; 
7 P. W. R. 1914; 143 P. W. R. 1916. 

(2) 211. C. 944 ; 102 P. R. 1880 ; 178 P. L. R. 1905 ; 43 P.R 1911; 63 P. It. 1911; 
7 P. W. R. 1914; 206 P. L. R. 1914; 32 P. R. 1915. 

(3) C. A. 1158 of 1919—Arains of Jullundur City. 

(4) 96 1. C. 998 

(5) A. I. R. 1931 Lah. 491—134 I. C. 302=62 P. L. R. 2849 

(6) A. I. R. 1931 Lah. 637—133 I. C. 113 

(7) Abdul Wahab v Bun Das~A. I. R. 1935 Lah. 899 

(8) Jawahir Sinr/h v. Yaqub Shtth ^5 P. R. 1906*—59 P. L. R. 1906 

(9) A. I. R. 1931 Lah. 491—134 L C. 302; See also 134 I. C. 122. 

(10) 16 P. R. 1906—66 P. L. R. 1906. 
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many reasons for the omission but however sound these reasons may 
be from an executive point of view, it by no means necessarily follows that 
the members of a tribe are not for the purposes of ordinary Customary 
Law, members of an agricultural tribe, or not governed by the principles 
ordinarily observed by members of such a tribe, simply and solely because 
they are not included in the notification under Act XIII of 1900. 

The mere fact that a tribe is included in theTist of agricultural 
tribes under the Punjab Alienation of Land Act is not conclusive proof 
that the tribe has adopted the general rules of Customary Law. (l) 

A notification by Government under the Act that a tribe is an 
agricultural tribe does not raise the presumption that it is governed by 
agricultural custom. ( 2 ) 

On the other hand, the fact that the parties’ tribe is not included in 
the list of agricultural tribes in the district, compiled for the purposes of 
the Punjab Alienation of Land Act, does not preclude them from having, 
by practising agriculture for several generations as their only means of 
livelihood, adopted the ordinary agricultural law of the Central Punjab. (3) 
The circumstance of a tribe having been notified as an agricultural 
tribe for the purposes of the Punjab Alienation of Land Act, though not 
conclusive proof of the tribe being subject to the ordinary rules of Custo¬ 
mary Law, cannot, nevertheless, be left entirely out of consideration and is 
relevant as evidence. ( 4 ) 


28. Migration from one district to another—law or custom 
applicable 

The ordinary presumption of law is that when a person leaves one 
district and goes into another where a different custom prevails he carries 
his personal law with him and unless there is something to show that he 
had abandoned his personal law and %ad adopted the law of his district 
he will continue to be governed by the personal law of his old district. ( 5 ) 

Where the parties were Qureshis of Bhera town and the deceased 
lived originally in Bhera but subsequently migrated to Lahore and worked 
as an Imam of a mosque and also carrid on Pin Muridi , : held, that under 
section 5, Punjab Laws Act, the onus of proving that in matter k of 
succession the parties are not governed by their personal law but by 
custom was on the person who so asserted. ( 6 ) 


(1) 270 P. L. R. 1913 

(2) Khan Mohd Khan v. Mst Nur Jahan Begum— A. I. R. 1924 Lak. 73P==6 
Lah. L. J. 84(h=82 I. C. 609 ; See also 20 I. (A 207. 

(3-) 7 P. R. 1911 

(4) -1° P* L* R- 1913 ; see also 102 P. R. 1902 ; 12 P. R. 1906; 18 P. R. 1906 ; J87 
P* R. 1907. 

(5) Jugal Das v. Mst, Jasodan Dai=.\. I. R. 1928 Lah. 212=9 Lah. 110=103 I. 
C- 170; see also Mulla’s Hindu Law, 5th Ed. p. 13. 

(6) Mst. Ghtilam Bibi v- Mst. Sarwar Bibi— A. I. R. 1935 1 . , 1 . 701 /n\_.. 

Lah. 794=35 P. L. R. 121=148 I. C- 1143. 1 (2) '~ 14 
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In Fateh Din v. Mst . Mohammad Bibi (l) it has been held that Arains 


migrating from Sialkot District to Lyallpur are prima facie governed by 
the rule of succession prevailing among the Arains of the Sialkot District. 

If a tribe migrates from their ancestral home to a new canal colony, 
the members of that tribe must be presumed to be governed by the Custo¬ 
mary Law prevailing in the district of their origin. A.I.R. 1935 Lah. 370. 


In Dhara Sitigh v. Mst, Aruri (2) the parties to the suit were Jats, 
who originally came from the Amritsar District and were then settled in 
the Chenab Canal Colony. It was held that the Customary Law of the 
Amritsar District did apply in their case. 

The same view has been adopted by the Privy Council in Basant 
Singh v. Brij Raj Sarau Singh (3). 

In this case one K and his family were Hindu Jats. The appellants 
maintained that they were governed by the Mitakshara law in matter of 
adoption of an orphan. The respondents maintained that at the time of 
his migration in 1858, K was governed by the customary law of the Delhi 


District, that he carried it with him to the Meerut District and retained 
it till his death. Held , that the customary law of the Delhi District 
applied in this case and there was no reason for excluding the adoption of 
an orphan under the latter. 

In Ratnkishore v. Jai Narayan (49 Cal. 120 P. C.), the family were 
Hindus of the Dhusar caste who about 1836 had migrated into the Central 
Provinces from the Gurgaon district of the Punjab. The defendants 
pleaded that the family was governed by the customary law of the 
Gurgaon district and not by Hindu Law, and that the adoption was valid 
according to the Customary Law. The plaintiffs by their reply pleaded that 
the Dhusars were not agriculturists and were not governed by any tribal 
custom. Held , that the parties were npt governed by the Mitakshara as 
recognized by the school of Benares, but are governed by the customary 
law of the Dhusars of the district of Gurgaon. 

Where the adoptor formerly lived in Jullundur and some sixty 
years before, when Government required his land for cantonments and he 
was given an agricultural area in Hoshiarpur, still holding in Jullundur 
District a large occupancy holding, where he principally resided, held y 
the Jullundur custom should be followed, though perhaps contra if he had 
settled entirely in Hoshiarpur. (4) 

In Wasna Ram v. Mst Uttam Bai (5), a case relating to Bhatias 
of Bannu District, it was observed by Robertson J.—“ The parties are 
Bhatias, who came originally from the Gujrat tract of the Bombay Presi¬ 
dency, and it is a fact of importance in this case that under the personal 
law binding the Bhatias of Gujrat, the rights of sisters to succeed to the 


(1) A. 1. R. 1930 Lah. 971=-U Lah. 415—1221. C. 727—31 P. L. R. 760. 

(2) A.I.R. 1930 Lah. 761—126 I. C. 434 ; see also 1929, 116 1. C. 623. 

(3) 1985, 57 All. 494. 

(4) 94 P. R. 1913. 

(5) 79 P. R. 1908. 
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whole estates ot their brothers is fully recognized. The law applicable 
where personal law applies, is personal and not local ? so that Bhatias if 
found to be under personal law and not custom, would prima facie be held 
to be under the personal law which they brought with them, and not the 
local law of other persons in the locality in which they have come to 


reside.” 


Similarly, in Mst. Jainna Devi v. Chuni Lai (l) it was held The 
Tewari Brahmins of Amritsar are said to have migrated from Oudh. They 
are clearly a non-agricultural class. It is to be presumed that after 
migration they retained the law or custom of their sect in the country of 
their adoption. It is not alleged that in the country of their origin they 
followed any such custom as is here set up. In a case like the present the 
evidence that these Tewari Brahmins, who undoubtedly at one time 
followed Hindu Law and who reside in a large city have, by contact 
with other tribes or for some other reason, assimilated the agricultural 
custom of the Punjab whereunder the male agnate usually excludes the 
daughter and her issue, should be strong and convincing, and whereas in 
this case there is an entire absence of judicial decision one way or the 
other the instances in which the alleged custom is asserted to have been 
followed should be fairly numerous and well ascertained.” 

It is generally true that customs of inheritance are tribal rather 
than local. If it is clearly shown that a tribe at certain locality has a 
particular custom, the presumption is that members of the tribe migrating 
elsewhere from that locality would carry their customs with them. (2) 


Though it is no doubt correct to say that persons carry their own 
customs along with them, it does not follow that they retain those customs 
unchanged after long residence amongst other tribes holding different 
customs. (3) 

29. PRINCIPAL AGRICULTURAL TRIBES OF THE PUNJAB— 
LAW OR CUSTOM APPLICABLE. 


{a) Arains. 

Arains, being one of the dominant agricultural tribes in the Province, 
are presumably governed by Customary Law. 

As already stated (page 24), Arains form one of the principal 
agricultural tribes of the Punjab and presumption in their case would 
therefore be that they are governed by Customary Law in matters of 
succession, alienation, etc. 1 heir customs are more favourable to females 
than those of other tribes. 


(1) 30 P. IT 1903. 

(2) Labh Singh v. Sunder Singh~148 P R 1908 
18 ) 32 P. R. 1911. 
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But where the occupation of the members of a certain Arain family 
(of Ambala Cantonment) had been service for many past generations 
and never agriculture and where they were not shown to have anything in 
common with the agricultural communities, it was held that the mere fact 
that they belonged to the Arain tribe was not sufficient to establish that 
they followed custom and not their personal law because the personal law 
of the parties had to be applied unless they prove custom, (l) , 

Custom applies. 

It was observed in Taj Mohammad v. Sayed Muhammad (2) 
^ 2 ^ —“Now, the Courts below have, after a careful survey of 

dur^Cifcy. U UD the entire evidence on the record, reached the conclusion 
that the testator was an Arain, and that the original home 
of the family was Vairowal in the Amritsar District, from which they migra¬ 
ted to Jullundur. This is a finding of facts, and cannot be impeached on 
second appeal. The Arains being an agricultural tribe in the Province, 
we start with the initial presumption that the members of this family, 
like other agricultural tribes, are governed in matters of testamentary and 
intestate succession by the ordinary customary law ; and this presumption 
is not rebutted, though its force is weakened, by the fact that Hidayat 
Ullah, the ancestor of the family, and his descendants instead of adopting 
agriculture as their profession became employee of sorts in the Kapurthala 
State and other places. The learned Judge of the lower Appellate Court 
is right in thinking that the members of the family at some remote time 
probably cultivated land, and that custom, rather than the personal law, 
was applicable to them at that time at any rate. 


“ We are fully aware of the abstract proposition of law laid down in 
110 P. R. 1906 that apart from the particular facts of a case, the onus 
lies upon the person asserting that he is ruled in regard to a particular 
matter by custom, to prove that he is so governed, and not by personal 
law, and that it is not sufficient to show that in regard to certain other 
matters he is governed by custom. But the onus shifts at once, when we 
deal with a tribe, which is one of the dominant agricultural tribes in the r * 
Province, and to which the ordinary agricultural custom is generally 
applicable ; more especially when we find that all the instances are in 
accordance with custom, and that in the matter of alienation inter vivos , 
which is so closely connected with the power of testation, the principles 
of customary law have been followed. In the conclusion reached by us 
we are fortified by the fact that there is not a single instance in the family 
showing that Muhammadan Law has ever been observed in any matter, 
whether succession or alienation.’ _ 

(1) iftf. Bashir an v. Afohd. Zcvhur and other&=*198l Lahore 443—13 Lahore 

119 . 

(2) 122 P. R. 19JL6 ; see also C. A. 1158 of 1919—Arains living in Jullundur City 
and occupied in trade follow Personal Law. 
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The above observations show that in this particular case the learned 
Judges came to the conclusion, on the evidence, that the parties were 
governed by custom, and laid stress on the fact that there was not a single 
instance in the family showing that Muhammadan Law had ever been 
observed in any matter. In a case in which the parties were Arains of 
Jullundur City (l) whose family never followed agricultural pursuits, 
Held, that it could not be presumed that the parties were governed by 
customary law, merely because they were Arains . Bevan-Patman J., in 
distinguishing 122 P. R. 1916, remarked—“The decision in 122 P.R. 1916, 
which also related to Arains in Jullundur City, is distinguishable in that ; 
in that case it was proved that the ancestors of the family were 
agriculturists who had migrated to Jullundur. Apparently the head-note in 
that case states the findings too generally/’ 

In Mahomed Din v. Ahmad Din (2) the parties were Arains by 

caste, and resided in Lahore city but they owned land in 
Arams of Lahore . . , , . . f , . , . . . , ; 

City. the neighbourhood of the city, and cultivated their own 

land, and admittedly depended entirely upon agriculture 
tor their living. Held —“ The principal appellant, Mohammad Din, 
frankly admitted before us that his family are agriculturists in the strict 
sense and that they cultivate their own lands and make their living by 
agriculture. In the circumstances, seeing that the parties are members of 
a large agricultural tribe, we can find no justification for differing from 
the concurrent finding of the courts below upon the point, especially as 
plaintiffs have been able to cite at least three instances where among 
Arains of this class and residents of Lahore City, the customary rule of 
representation was recognized in matters of succession, grandsons succeed¬ 
ing along with sons. Obviously this case (23 P. R. 1897) is no 

authority for holding the present parties who are true agriculturists and 
actually cultivated their own lands to be bound by Mahomedan Law simply 
because as a matter of convenience to themselves they live in Lahore City.” 

In Imam Din x. Dulo (3) which was a case relating to Arains of 
Arains of Muzang. Muzang (a suburb of Lahore) it was conceded that cus¬ 

tom and not the shara governed the parties. 

Amongst Arains of village Mozang daughters have the same power 
of alienation of their father’s property as a male proprietor and hence they 
cannot alienate it except for necessity. ( 4 ) 


(1) 1919, 2 Lah. L. J. 27 at p. 30. 

(2) 26 P. E. 1915=A. 1. B. 1914 Lah. 522=27 I. C. 577=219 P. W. E. 191 4—3 1 
P» L. R. 1915. 

(3) A. I. E. 1914 Lah. 207 (2)=25 I. C. 278. 

(4) Mst . Chiragh Bibi v. Umar Din—A. I. E- 1986 Lah. 594=165 I-G. 553. 
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Gul-farosh Arains 
of Lahore and 
Amritsar City. 


In Mir an Baksh v. Mst. Allajawai (l) it was held that among 
gul-farosh Bhatti Arains of Lahore and Amritsar no 
special custom contrary to Muhammadan Law had been 
proved under which brother’s sons exclude sisters from 
inheritance. The case was not one of gift or will but 
of succession pure and simple and the ruling does not lay it down that 
these Arains do as a matter of fact follow Muhammadan Law generally 
but merely that, being city people and non-agriculturists, a special custom 
anent this particular matter of succession must be made out. 

Mst. Talia Bibi v. Mehr Baksh (2) is another case of Lahore gul- 
farosh Arains. There a lady had gifted to her daughter property which 
had many years before been gifted to herself by her late husband, and it 
was held that the onus of proving a special custom contrary to personal 
law was on the person asserting it and had not been discharged. Commen¬ 
ting on this case Johnstone and Shah Din JJ. observed in Rahim Baksh 
v. Umar Din (3)—“The decision of the Bench proceeded really on two 
grounds, viz., that the plaintiffs, collaterals of that husband, had not proved 
a special custom allowing control by them of the widow’s gift, and that 
the gift to the widow was so old, and was so clearly an out-and-out gift, 
that she had certainly by it and by lapse of time become absolute owner 
and so was emancipated from all trammels of custom, if any existed..*...It 
is impossible to deduce from this any authority to the effect that among 
these same people a man can control the act of his brother who wills pro¬ 
perty to his wife, daughter and son-in-law. At most the ruling can only 
be used in connection with the laying of onus, and even so we do not think 
the onus a heavy one. The evidence as to custom was not discussed, but 
only alluded to in very general terms.” 

In Rahim Baksh v. Umar Din (3) it has been held that among the 
Gul-farosh Arains of Lahore City there is a custom of will-making con¬ 
trary to Muhammadan Law. The burden of proving such a custom lies on 
the person who asserts it, but in view of the fact that the tribe is a mere 
fragment of a very large body of Arains, who are agriculturists and follow, 
except as regards certain things, ordinary Punjab custom, the burden is 
not a heavy one. It was observed— “YVe find that in this comparatively 
small section of Arains of Lahore city in the last 20 years or so several 
wills have undoubtedly been executed and that in more than one connec¬ 
tion Muhammadan Law is departed from.” 

Gul-farosh Arains of Amritsar City, the family not having entirely 
abandoned agriculture, are governed by Customary Law. (4) 


(1) 25 P. E. 1882. 

(2) 72 P. W. E. 1908. 

(8) 49 P. E. 1915=A. I. R. 1915 Lah. 255 (2)=29 I. C. 882=111 P. W. E- 1915= 
243 P. L. E. 1915. 

(4) Mst . Begam Bibi v. Mohd. £>«u=1981 Lah. 710=13 Lah. 366-Case-law 
discussed. 
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Arains are stated in the Riwaj-i-am to be govened by the Custo¬ 
mary Law in matters of succession it must be held that 
isatala ..... ... 

(^urciaspur Distt.) the initial presumption is that with regard to succession to 
dower debts also the provisions of the Customary Law 
will be applicable. In these circumstances the onus of proving that the 
provisions of the Mohinmedan Law should be applied to succession with 
respect to dower debts rests heavily on the plaintiffs, (l) The onus was 
not discharged in this case and Customary Law was held applicable. In 
matters of succession including succession to a debt due on account of 
dower, the Arains of Batala are governed by Customary Law. (2) 


By custom prevailing among Arains of Sialkot district, daughters 
Arains of Sialkot succeed to the self-acquired property in preference to 
District. collaterals. (3) 

Amongst them a daughter has a locus standi to challenge alienation 
by mother. (4). 

Arains of Muzaffargarh follow custom in matters of guardianship (5). 

Arains of Muza- 100 P. R. 1891—Sirsa, window’s estate not forfeited 

f fargarh . 0 n remarr i a g e . 


Personal Law applies. 

In Fakhr-un-Nisa v. Malik Karim Baksh (6) the parties, though of 
Arain* of Subzi- Punjab Arain descent, had for many generations lived 

mandi, Delhi. amongst, and given themselves out as Muhammadan 

Sheikhs of Subzimandi, a suburb of Delhi, and, though 
owning land, did so rather as market-gardeners and capitalists than as true 
agriculturists ; Held, that the onus of proving that in matters of succession 
they were governed by a family custom whereby sons excluded daughters 
and not by their personal law in the present case Muhammadan Law—was 
upon defendants who asserted it ; and found , upon the evidence and the 
facts of the case, that defendants had failed to establish the existence of 
any such family custom, or to prove that the parties were not governed by 
Muhammadan Law. 


25 P. R. 1882 Bhattis of Lahore and Amritsar, in succession Non- 
agricultural flower sellers. 

73 P. W. R. 1908—Flower sellers of Lahore City, in alienation. 

C. A. 1158 of 1919— Jullundur City, living in city and occupied in 
trade. 


(1) Ghularn Mohd . v. Bu*a=A. I. R. 1934 Lah. 355 (2)=15l I. C. 28=35 P. 
FeV0Z DiU V ‘ Mohd% A; I. E. 1932 Lah. 626=139 I. C. 716=33 


(3) 31P.L.E. 760. 

(4) Ibid 

(5) 133 P. E. 1919. 

(6) 23 P. R. 1897. 


L. 

P. 
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( b ) Awans. 

Awans are practically pure agriculturists who follow custom. Their 
customs permit often of wider powers of alienation than other tribes. 

Custom applies. 

Awans of Peshawar were found to follow custom in matters of 
alienation, (l) Similarly, Jhiwar Awans residents of the town of Rawalpindi 
were found to be governed by Muhammadan Law, in matters of 
succession (2). 

Personal Law applies. 

In matters of succession the Awans of Ludhiana City, who were for 
generations past dependent either upon service or other independent 
means of livelihood, were held governed by Muhammadan Law and not by 
custom. (3) 

Awans of Bannu were also found governed by personal law in 
matters of alienation (4). 

(cl Bhatti Rajputs. 

34 P. R. 1881—Sirsa, follow custom in alienation, Hindu converts to 
Islam 600 years ago, and always agriculturists. 

4 P. R. 1916— In matters of succession, 3'iatti Rajputs of Mauza 
Kum, tahsil Pind Dadan Khan, follow custom and 
not Muhammadan Law. 

A.I.R. 1929 Lah.—Muhammadan Bhatti Rajputs of Rawalpindi 
954 (2) = III I. C. 354 Town, carrying on business as contractors; 

Held, that custom and not Muhammadan Law 
applied. 

“There is evidence on the record that Bhatti Rajputs of this village 
form a compact village community and have been notified as an agricultural 
tribe under the Punjab Alienation of Land Act. Tne mere fact that a 
certain member of this tribe had given up agriculture as a profession and 
carried on contract work in the town of Rawalpindi is by itself insufficient 
to rebut the presumption that he was governed by customary law.” 

(d) Biloches. 

Custom applies. 

119 P. R. 1907—Gurmanis of Dera Ghazi Khan, in succession. 

1934, 15 Lah. 425—G ishkori Biloches of Dera Ghazi Khan, are 

(F. B.) governed by customary law and not the Muham¬ 

madan Law. 

Personal law applies. 

C. A. 994 of 1889 \ —Natkanis of Dera Ghazi Khan, in suc- 

92 P. R. 1908 ) cession. 

C. A. 199 of 1895— Natkanis of Dera Ghazi Khan, in alienation and 
succession. _ __ _ 

(IT 176 p. B. 1888. 

(2) Mst. Sharfan v. Kammu=ll5 P. 11. 1892. 

(3) Jnmiat-ul-Nissa v. Hashmat-ul-Nissa==V22 P. 1908. 

(4) 121 P. E. 1886. 
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The conclusion is not that Biloches strictly follow Muhammadan 
Law, but that their custom of agnatic succession is greatly influenced 
by the spirit of Muhammadan Law. 

66 P. R. 1902 —Jatois of Mauza Mangrotha, Muzaffargarh, in 


succession. 

136 P. R. 1908 —Lagharis of Dera Ghazi Khan, in succession. 


“Owing to their proximity to the frontier and their slight connection 
with the Punjab, though agriculturists ; proof should be obtained that 
they follow custom, and not Muhammadan Law.” 


(e) Dhamrayas. 

67 P. R. 1910—Shahpur, follow custom in alienation. A small 
endogamous agricultural tribe; one of the miscellaneous Shahpur tribes. 

(/) Dogras. 

35 P. R. 1909—Amritsar, follow custom in succession. 

(g) Gujars :—An essentially agricultural tribe, following custom. 

95 P.R. 1882—Gujrat, follow custom in matters of succession. 


(h )— Jats. 

Jats form an essentially agricultural tribe and are almost universally 
governed by custom. 


Custom applies. 

26 P. R. 1885—(Mohammadans) Rsnjhas of Mauza Wan, Tahsil 
Bhera, Shahpur, in alienation and succession. 

73 P, R. 1893—(Mohammadans) IJtheras of Dera Ismail Khan, in 
succession. 

48 P. R. 1909—(Mohammadan) Dabs of Jhang, in alienation and succession. 

“Muhammadan Jats, resident in the central districts of the Punjab 
are ordinarily governed by customary law, and the Jhang District is not so 
far west as to induce us to hold that a special custom following Muham¬ 
madan Law, exists. 

58 P. R. 1905—(Sikh) Sidhus of Mauza Atar, Amritsar; migrants 
in A.D. 1580, from Jasalmir. 

58 P. R. 1909—(Sikh) Gils of Mauza Bhama Kalan, Lahore, in 
alienation. Jat village, Chimas having Jat Got ; 
Kamins holding land for 200 years ; large holding ot 
1600 Kanalsy purely agriculturists for generations. 

154 P. W. R. 1912—(Hindu) of Tahsil Kaithal, Karnal, in alienation 
and succession. 

167 I, C. 693 Majitha family of Amritsar District who were pre¬ 
sumed to follow the custom binding upon their tribe— 
Gil Jots. 

‘ Prima facie, the ordinary agricultural customs of the Punjab apply 
to Jats, even though members of a once ruling family. See also 1935, 
57 All. 494 (P. C.), where the custom prevailing among the Jats of the 
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Delhi District, was applied in the case of the last male holder, an adopted 
son of the Raja of Ballabgarh, a dependent of the old Delhi Emperor. It 
was pointed out by the Pri\y Council that he was a “Chief who held the 
position rather of Jagirdar than of Native Prince.” 

Personal law applies— 

( Mohaminadans) 

43 P. R. 1884—Mauza Chakneola, Gujrat, in alienation. 

116 P.R. 1892—Kalrus of Multan, in succession. 

117 P.R. 1901—Channars of Tehsil Lodhran, Multan, in succession. 

193 P. W. R.—Jullundur, in succession where custom affords no 
1913 guide, otherwise ordinarily custom. 

( Hindus) 

13 P. R. 1919—Kalrus of Mauza Nawabpur, Tehsil Multan, in 
succession. 

00 Kambhos. 

A. I. R. 1927—Kambhos of Lahore Town, follow Muhammadan 
Lah. 642= Law in matters relating to alienation. 

103 I. C. 665 = 

9 Lah. 120 

" The presumption in favour of restricted power of alienation applies 
to members of agricultural tribes who are members of village communities. 
But where a family, though member of an agricultural tribe, has altogether 
drifted away from agriculture as its main occupation, and has settled for 
good in urban life and adopts trade, industry or service as its principal 
occupation and means and source of livelihood, no initial presumption 
exists.” 

(j) Khokhars. 

Custom applies. 

94 P. R. 1891—Agriculturists of Jhelum, in alienation. 

35 P. R. 1896—Agriculturists of Tehsil Gujrat, in adoption and 
alienation. 

31 P. L. R.—of Khanpur village in Lahore Tahsil ; by a custom 
588 prevailing among them a sister excludes collaterals 

of 7th degree in succession to self acquired immov¬ 
able property. 

Personal Law applies. 

90 P. R. 1910—In matters of alienation, Khokhars of the town of 
Gujrat (who are not dependent upon agriculture as 
a means of livelihood) do not follow custom but 
Muhammadan Law. 

(k) Mughals. 

Custom applies. 

71 P. R. 1892—Mauza Kharkhauda, Rohtak, in succession. 
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R. 1896—Mughal Khels of Bannu, in succession. 

C. A. 213 of —Tahsil Pind Dadan Khan, in succession. 

1906 

125 P. R. —Makhad, Attock, own custom in succession ; traders. 

1916 

Personal Law applies. 

104 P. R. —Rawalpindi in alienation and succession, though not 
1881 in all respects. 

71 P. R. 1908—Kilchis of Mudki Town, Ferozepore, in adoption. 
Agriculturists for a century, only one family in the neighbourhood. 

(e) Mughal Barlas. 

The family of Mughal Barlas of Qadian, Tahsil Batala, District 
Gurdaspur, is governed by Muhammadan Law and not by custom in 
matters of alienation of ancestral land, (l) 



51 P. 


(m) Pathans. 

Custom applies. 

Muttazai Pathans of Basti Mithu Sahib, (a suburb of Jullundur City) 
Muttazai Pathans; bein ® agriculturists, are presumably governed by agri- 
Basti Mithu Sahib, cultural custom in matters of succession and alienation. 
Jullundur City ** In s Pi* e °f their foreign origin and first settlement in 
the Bastis as horse dealers there is nothing at present 
to distinguish these Pathan agriculturists from the surrounding agricul¬ 
tural tribes. They have lived by agriculture in groups trom generations. 

These Pathans , though they may have come to Jullundur as horse 
dealers, yet inasmuch as they have settled down as a compact 
village community and have apparently for six or seven generations 

lived by agriculture can fairly be styled agriculturist. In view 

of what has become their hereditary occupation, viz ., agriculture, and 
also in view of the fact that the village is situated in the midst of 
the population following the rules in regard to succession to ancestral 
estate and alienation thereof, which are known as Punjab agricultural 
custom, it can reasonably be presumed that the powers of alienation of 
ancestral landed estate possessed by a sonless proprietor in the village 

are restricted. It does not necessarily follow, merely because these 

Muttazai Pathans originally came from Peshawar, that they are govern¬ 
ed by strict Muhammadan Law,” (2) 

In matters of inheritance Lodi Pathans of Mauza Mustafabad of 

Lodi Pathans of Ambala District follow agricultural custom and not their 

Ambala District. personal law, and the presumption is that among them 

first cousins succeed to ancestral estate in preference 
Jo daughters. When the daughters seek to rebut this presumption the onus 


fl) 1924, B Lab. 140. 

(2) 1924, 92 I. C. 278 ; see also Civil Appeal No. 1404 of 1899, decided on 27th 
November, 1905. 
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on them to establish their prior right, (l) 

Mian Khel Pathans of Mauza Riayatpur ; tahsil Nakodar, are in 

Mian Khel Pa- matters of alienation governed by custom and not by 
thans, Jullundur Muhammadan Law. (2) 

“ In the case of a tribe that undoubtedly did once follow its personal 
law, it is for the party asserting that it now follows custom, to prove the 
point. In such a case proof that the tribe has adopted this or that rule of 
custom followed by Jats is no warrant for holding that it must follow all 
the other rules governing Jats. There may, of course, be rules of custom 
so intimately and indissolubly connected with each other that the 
adoption of one necessarily implies adoption of the other, but in such a case 
the raison d'etre of the two rules would be alike. In an exogamous tribe 
a rule preventing alienation to a daughter or a sister or a niece has the 
same motive behind it as a rule prohibiting transfers direct to an outsider, 
while, in a tribe like Pathans, the adoption of the former rule would imply 
a different motive from that which compelled the adoption of the latter rule.” 

8 P. R. 1874—Mauza Sewhi, Gurgaon, in alienation and succession. 

99 P. R. 1880—Daudzais of Mauza Nagal, Tahsil Kaithal, own 

custom in adoption and alienation. 

80 P. R. 1887—Mauza Shinke, Attock in succession. 

98 P. R. 1883—Ghoris of Mauza Gurian, Sialkot, in adoption. 

89 P. R. 1886—Kasurias of Bannu, in succession. 

170 P.R. 1888—Tahsil Dipalpur, Montgomery, in alienation. 

68 P. R. 1889—Agriculturists of Peshawar, in succession. 

3 P. R. 1890—Agricultural Abbas Khels of Bannu, in succession. 

21 P. R. 1892—Lodhis of Tahsil Nakodar, Jullundur, in adoption ; 
agriculturists. 

27 P. R. 1896—Agricultural Lodhis of Hoshiarpur, in alienation and 
succession. 

68 P. R. 1896—Mitha Khels of Peshawar, in succession. 

80 P. R. 1901—Agriculturists of Peshawar, own custom in alienation, 
differing from ordinary customary law. 

85 P. R. 1901—District Attock, in succession. 

100 P.R. 1916—Mauza Shahabad, Tahsil Thanesar, Karnal, agricul¬ 

turists, in matters of succession. 

1928, 114 I.C.—Attock District. 

714 

Personal Law applies 

85 P. R. 1887—Panipat Tawn, in succession ; owners of land outside. 

36 P. R. 1889—Agriculturists of Keshopur, Sirsa, in succession. 




(1) Abdul Ghafur Khan v. M»t. Musharraf Bi =1915 Lah. 380=47 P. R. 1916 

(2) 32 P. R. 1916 at p 163. 
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-Manuzais of Tahsil Ajnala, Amritsar, in alienation on 
point where custom is silent. Afghan settlers. 

-Lodhi elephant drivers of Lahore city, in succession. 


<SL 


-Ferozepore, in matters of will. 
-Kunjpura, Karnal, in alienation. 


51 P. L. 

1904 

14 P. R. 1912- 
270 P. L. R- 

1913 ... . , 
“ The initial presumption in favour of restricted power ot alienation ot 

ancestral property applies to members of agricultural tribes, who are 

members of village communities. But where a family, though belonging to 

an agricultural tribe, has altogether drifted away from agriculture as its 

main occupation, that presumption no longer attaches in the case of such a 

family.” ..... 

^ ^ 3155 of—Non-agriculturists of Ludhiana city, in succession. 

1915 , , . . 

1920 2 Lah. —Pathans (Ludhiana city), non-agriculturists, and 

L ’j 450 residents of the cities, are governed in matters of 

succession and inheritance by Muhammadan Law. 

and not by custom. 

1924, 6 Lah.—Village Kutel, District Karnal, agriculturists; Muham- 
L. J. 340 madan Law applied. 

1913, 20 I. C.—Pathans of Karnal, Muhammadan Law applied. 


207 

1934, 16 Lah.—Non-agricultural Pathans in the Punjab are governed 
12 by Muhammadan Law; Baraich Pathans of Ludhiana 

city, not connected with agriculture and political 
prisoners ; held Muhammadan Law and not custom 
applied. 

(») Rajputs —An essentially agricultural tribe following custom. 

Custom applies. 

79 P. R. 1889—Mauza Gharaunda, Karnal, in alienation. 

12 P. R. 1901—Bandas of Ludhiana city, in alienation. Agricul¬ 
turists residing in city ; land situated in a village 
founded by them. 

4 P. R. 1916—Bhattis of Mauza Kum, Tahsil Pind Dadan Khan, 
Jhelum, in alienation and succession. 

1926, 7 Lah .—Chauhan Rajputs of Mauza Bahors Kalan, in the 
117 Gurgaon district, being agricultural Rajputs for 

many generations past, ordinarily governed by custom 
and not by Hindu Law. 

Personal Law applies. 

54 P. R. 1890 —Chauhans of Ploshiarpur in succession. 

43 P. R. 1908—Ludhiana, so far as succession to dower is concerned, 
otherwise custom. 
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55 P. R. 1908—Ferozepore, in alienation ; Government servants who 
had acquired urban immoveable property out of 
income. 

‘ In matters of alienation, descendants of a Rajput, who had acquired 
urban immoveable property as a means of investment out of his earn¬ 
ings in Government service should not be presumed, merely because 
they were Rajputs, to be governed by the general rules of Customary 
Law. 

The presumption in favour of a restricted power of alienation 
of ancestral immoveable property applies only to members of 
agricultural tribes who are members of village communities and whose 
main occupation is agriculture but not to those who have altogether drifted 
away from agriculture as their main occupation and have settled for 
good to urban life, and have adopted trade, industry or service as their 
principal occupation.” 

1930, 12 Lah.—In matters ot alienation of ancestral property, 
86 Majawars of the shrine of Data Gunj Bakhsh at 

Lahore, who described themselves as Rajput Sheikhs, 
but whose principal source of livelihood was earn¬ 
ings from service at the shrine, and who had 
nothing to do with plough or with village communities, 
are governed by the Muhammadan Law and not by 
custom. In this case the parties were no doubt 
Rajputs which is one of dominant agricultural tribes 
in the villages of Lahore district, but it was not 
established that the Majawars had anything in 
common with Muhammadan Rajputs living in rural 
areas and following agricultural pursuits. 

1935, 159 I.C .—Maliks of Jullundur City, who have drifted away 
702 from agriculture, follow Muhammadan Law. 

(o) Sials. 

Custom applies. 

50 P. R. 1885—Mauza Guniana, Jhang, in succession. 

53 P. R. 1910—Miralis of Tahsil Kabirwala, Multan, in alienation 
and succession. Agriculturists. 

Personal Law applies. 

48 P. R. 1909—Jhang Sials were for many years the ruling race, and 
there are obvious reasons for Sheikhs, Biloches and 
Sials modifying the general custom by Muhammadan 
Law in inheritance. They would naturally follow 
Muhammadan Law in the first instance, and any 
custom adopted by them would be considerably 
influenced by that law. 
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30. NON-AGRICULTURAL TRIBES 

(a) Aggarwals (Mahajans and Banias). 

Personal Law applies 

62 P. R. 1880—Aggarwals, Delhi City, in adoption. 

9 P. R. 1884—Peshawar, in succession. 

110 P. R. 1884—Aggarwals of Jagadhri, in succession. 

67 P. R. 1888—Probably all non-agriculturists, in succession. 

103 P. R. 1891—Basals of Jullundur, in succession. 

97 P. R. 1898—Jagraon Town, in adoption. 

78 I. C, 717—Mauza Devi Nagar, tahsil Kharar, district 

Ambala, in matters of succession. 

A. I. R. 1927—Among the Aggarwal Banias of Hissar district, 
Lah. 47 = 98 IC. there is no custom excluding a daughter from 
881 (2) succession to the self-acquired property of her 

father in the presence of his collaterals. 

Custom applies 

31 P. R. 1874—Jagadhri, own custom, succession. A special custom 
(F. B.) entitling sons of a separated brother to share with 

surviving brother self-acquired estate of cousin with 
whom he had re-associated. 

71 P. R. 1882—Karnal, own custom in succession 
39 P. R. 1884—Aggarwals of Gurgaon, non-agriculturists holding 
land in village for 100 years. No presumption of 
high-caste Hindu, not residing in city, following 
law in succession. 

55 P. R. 1895—Aggarwals of Bhiwani, do not follow strict Hindu 
Law in alienation. A widow cannot make a gift 
of her husband s property, and daughters are not 
entitled to succeed in the presence of collaterals. 

68 P. R. 1909—Ludhiana City ; near collaterals exclude daughters 

in succession to ancestral property. 

102 P. R. 1913—Agarwals of Zira, own custom in adoption, but case 
P. C. not to be considered as a precedent, 

45 P. R. 1916—Tahsil Muktsar, Ferozepore, adoption ; holders of 
land. 

A. I. R. 1937—Among Aggarwal Banias of Ambala District, the 
Lah. 609. collaterals succeed in preference to daughters. 

A. I. R, 1937—In the Ambala District among the Banias the 
Lah. 635 daughters are excluded from inheritance by the 

collaterals in respect of ancestral and self-acquired 
property, 

A. I. R. 1937—Though the Mitakshra law does not recognize the 
Lah. 710 right of representation in succession amongst 

collateral heirs, yet amongst the Aggarwal Mahajans 
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of Rohtak District, the rule of law has been 
modified by custom, and such right is recognized 
by custom, and the nephew is allowed to succeed 
along with the uncle to the property of a deceased 
sonless uncle. 



(ft) Aroras. 

Personal Law applies. 

C. A. 1422 of—Multan City, in alienation and succession. 

1887 

67 P. R. 1888 Probably all non-agriculturists in succession. 

21 P.L.R. 1901 Ferozepore City, money lenders who had bought 
agricultural land. 

C. A. 769 of—Traders. 

1903 

93 P. R. 1905—Mauza Kuri, Rawalpindi, traders, in alienation. 

99 P. R. 1907—Amritsar city, in succession. 

“In a case relating to high caste Hindus residing in town the burden 
of proving that the parties follow any custom in derogation of their personal 
law lies heavily on the person alleging the custom.” 


115 P. R. 1907—Mauza Bhin, Tahsil Chakwal, Jhelum, in aliena¬ 
tion, Malik Kabza owning no share in shamilat , 
non-cultivators, owned land for two generations, 
living in a Muhammadan village where Muhamma¬ 
dan Law observed to a large extent. 


33 P. R. 1915 —Khattars of Multan City, non-agriculturists owning 
land. 


u It is true that.as far back as 1824 the ancestor acquired certain 

land, and that the family has held land ever since, but on the other hand it is 
not shown that any member of the family has ever cultivated with his 

own hands.The family is not mainly dependent on agriculture, 

but on shopkeeping or service.We start then with the fact that 

we are dealing with a family of Aroras , living in a large town, and 
not agriculturists, though owning land. The initial onus of proving that such 
a family is governed by agricultural custom and not by personal law lies on 
the defendant (brother of deceased), who undoubtedly would succeed to 
the property in suit according to the general agricultural custom of the 
Punjab—the property being ancestral—but who has no right to exclude the 

daughter (the plaintiff) if the family be governed by personal law.We 

do not forget that the property in question in the present case is landed and 
ancestral property, but still we hold that the parties being non-agricultural 
Aroras and residing in a town, the burden of proving that the daughter 
is excluded rests on the defendant, for the daughter would succeed to 
her father’s whole estate under personal law. The parties being Aroras 
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living in a town, the presumption is that Hindu Law applies, and so 
we hold that the onusoi proving any custom opposed to Hindu Law has 
rightly been placed on the defendant.” 


86 P. R. 1915 Mauza Vidar, Dera Ghazi Khan, generally. 

92 P. R. 1915—Multan, in matters of alienation. 

168 P. W. R.—Multan, in alienation. 

1915 

C. A. 1724 of—Mauza Taunsa, Dera Ghazi Khan. 

1916 

Follow custom. 

25 P. R. 1873 Multan, own custom, in succession. 

144 P. R. 1882 Multan city ; parties agreed they were bound by 
custom in alienation and succession. 

85 P. R. 1884—Multani Aroras residing in Amritsar ; parties agreed 
that they were bound by Multan custom in succes¬ 
sion. 

148 P. R. 1890—Dera Ismail Khan and Bhakkar ; own custom in 
succession. 

62 P. R. 1902 Non-agricultural shopkeepers of Kasur; own custom 
in succession. 


5 P. R. 1913 Mauza Pasianwala, Sialkot, in succession to 
agricultural land. 


108 P.L.R. 1915 Dakhnas of Multan, own custom in succession. 

86 P. R. 1915 Mauza Vidar, Dera Ghazi Khan, follow custom in 
regard to profits from ancestral property being 
considered self-acquired, residents in agricultural 
village. 


The parties are Aroras , and in the ordinary way would be presumed 
to be governed in all matters connected with alienation of and succession to 
property by the principles of Hindu Law. On the other hand they have 
for some time past been living in a village surrounded by members of an 
agricultural tribe and it may well be that in some respects they have 
assimilated their Hindu ideas to the custom of their neighbours. We have 
now to see how far it is established that they have adopted such customs..... 
In these circumstances we are fairly entitled to assume that the parties’ 
family has so far departed from the tenets of Hindu Law as to adopt 
the customary rule that a father, in his life time, is the owner of the 
property, with such limits to his rirrhte nf i • 

nresrrihp T H . ‘ fehtS f 0VVnershl P *S Custom may 

prescribe, fo this extent we accept defendants’ contention. But they ask 

rul e °of 0 , and t0 h ° ld tHat thC family has not onl y ad °P ted that 

rule of customary law—a rul#* wV»Jr>k i F 

ruie wtll ch is ot almost universal nrpvMpnrp 
among agricultural tribes—but have also adonis *i Prevalence 

i i aiso ad0 Pted the very unusual rule 

which sometimes, though rarelv r>ht-,;„e nUe 

S rarely, obtains among agricultural tribes 
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and gives father the right either to disinherit son from succession to 
ancestral property or, at all events, to distribute such property unequally 
among his sons. As to this we are unable to agree with counsel that 
the defendants have proved their case.” 

A. I. R. 1926—Aroras of Muzaffargarh district, held , that by 
Lah. 210 custom amongst the Aroras daughters of a 

= 7 Lah. 124 sonless proprietor were excluded by collaterals from 

= 95 I. C. 337 succeeding to ancestral property. It was said that 
this custom was dictated by local circumstances, the 
district being a rough, wild tract in which it was 
different for females to retain and manage immove¬ 
able property, and one in which the compact village 
community associated with the central parts of the 
Punjab, was practically non-existent. 

9 Lah. 110 = 103— Aroras of Jhang District are governed by custom 
I. C. 170. in the matter of succession of daughters to their 

father’s property. 

1929, 122 I. C.— Wadhwa Aroras of Kot Abu Tahsil, District 
228 Muzaffargarh, follow custom in matters of 


1935 
860 

1928, 10 
86 (P. C.) 


succession. 

155 I. C .—A roras of Khanewal, District Multan, follow custom. 


Lah—In matters of inheritance, the family of the parties 
(an Arora Sikh, who carried on a money-lending 
business in the Town of Peshawar) was held 
governed by the ordinary customary law of the 
Province and not by Hindu Law. 

AIR. 1935—Amongst Aroras, in Dera Ghazi Khan Tahsil and 
Lah ' 518 = 17 Town, daughters and their sons are excluded from 

Lah ’ 61 succession by the collaterals of their father. 

“It is true that the burden is always upon the person who states that 
he follows' custom to prove what the custom is. In the present case 
there are three Riwaj-i-ams attested by numerous Hindus mcludmg a large 
number of Aroras to the effect that since 187+ the Hindus m this District 
have been following custom and excluding daughters from succeeding in the 
resence of collaterals. There are numerous instances of this custom having 
been followed and reason for its establishment is obvious.. There 

can be no question therefore that amongst Aroras in Dera Ghazi Khan 
Tahsil and Town it has been established that in the present case that 
daughters and their sons are excluded from succession by the collaterals of 

their father.” 

A. I. R. 1937—According to the Customary Law of the Multan 
Lah. 500. District in the Punjab, the custom amongst the 

Aroras who are the residents of villages and have 
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adopted the professions and habits of agriculturists, 
is that in the case of the sonless male proprietor, 
the collaterals within the fourth degree exclude the 
married daughters. But it is expressly stated there 
that the Aroras of the towns follow their personal 
law. Therefore sons of the married daughters of a 
deceased Amarpuri Arora of Multan Town and 
governed by Hindu law take the estate of the 
deceased in preference to the son of the brother of 
the deceased in the absence of evidence that the 
deceased had gone to reside in a village and had 
adopted the professions and habits of an agriculturist. 


(c) Bairagis 

112 P. R. 1891—Sadhs of Amritsar, follow custom in alienation. 

(d) Bakals 

153 P. R. 1879—Raipur, Ambala, follow Personal Law in alienation. 

(e) Bawarias 

36 P. R. 1906—Tahsil Muketsar, follow Personal Law in alienation. 

Nomadic tribe formerly held 500 bighas but little 
now, village heterogeneous. 

(/) Bhabras—Jains 

Follow Law 

20 P. R. 1897— Saraogis of Karnal District, ii* adoption. 

15 P. R. 1902—Jains of Rawalpindi City, in alienation. A small 
compact trading community in a modern town. 

74 P. R. 1911—Bhabras of Kaithal, in adoption, (l) 

74 P. R, 1916— Saraogis of Mauza Buria, Tahsil Jagadhri, in suc¬ 
cession. 

Follow Custom 

95 P. R. 1909—Delhi, own custom in adoption. 

(g) Bhatias 

Follow Personal Law 

79 P. R, 1903—Banhu, in succession, slightly modified by custom. 

79 P. R. 1913 Khangarh, Muzaffargarh, in succession. Owners 
of land, shopkeepers and strict Hindus, 

( h ) Bhojkis 

1926, 7 Lah. 555 Bhojkis (hereditary priests) in the Palampur tahsil 
of the Kangra district are, in matters ot alienation, 
governed by Hindu Law and not by agricultural 
custom. 


Cf. also 111 All. 55 ; VII All. 55 ; VIII All. 319 ; XVI Bom. 347 ; XXII Bom. 416; 
XVI Mad. 182 ; XXVII Cal, 379. 
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“The Pnjaris of the big shrines in the Kangra District are called 
Bhojkis. The Bliojkis are the hereditary priests of these and other tem¬ 
ples....The priestly character of the Bhojki tribe or cummunity is empha¬ 
sized in a decision by the Chief Court in 27 P. R. 1880.. ..There is no 
evidence that Bhojkis have abandoned their hereditary priestly occupa¬ 
tions and have merged themselves in an agricultural community... There 
must necessarily be a strong presumption that a Hindu priestly class (like 
the Bhojkis of the Kangra district) follows Hindu Law.” 

(,) Brahmins, high caste Hindus, initial presumption is that 
they are governed by Hindu Law. 

Personal Law applies. 

In the case of Brahmins the initial presumption is that they are 
governed by Hindu Law and the burden of proof lies 
on the person who alleges that they are governed by 
custom. Brahmins of Kiile Got of village Jhang 
Saidan in Rawalpindi District held governed by Hindu 
Law and not by custom, (l) It was observed by Bhide J.—“In view of 
the pronouncement of their Lordhips in 1917 P. C. 181 (45 Cal. 450) it 
seems to me doubtful if it is justifiable to presume that a person who 
would ordinarily be governed by personal law is governed by custom 
merely because he has taken to agriculture. It may, of course, happen 
that such a person or his family by long residence amongst agriculturists 
adopts their customs. But this is a question of fact. If he has done so 
it should be possible to prove this by positive instances. On the other 
hand, if no such instances are forthcoming, the presumption would 
merely be a matter of inference or conjecture and it has been repeatedly 
held that custom is not a matter of deduction or conjecture but should be 
established by positive evidence.” 

The first rule is that non-agricultural tribes, especially Brahmins, 
follow their personal law and that those asserting agri¬ 
cultural custom have to prove it. Brahmins of village 
Lakhanpal, Tahsil Phillour, District Jullundur, are 
governed by their personal law and not by custom. In 
this case, the Brahmans of the village formed a compact village community 
for nearly three centuries, but on the evidence it was found that many of 
them did not till the land with their own hands ; that these Brahmans 
still include priests, their connections were largely with non-agricultura 
families, and many of them followed non-agricultural vocations. (2) 

(1) Tej Bhan v. Situ Ila»i= A. I. R 1936 Lah. 627=168 I. C. 691; See also 

1933, 147 I. C. 1182. „ . C1 

(2) Jshar Das v. Bhagwan Das-A, I. R. 1935 Lah. 967—158 I. C. LI 

=17 Lah. 612. 


Of village Lakh¬ 
anpal, Tahsil 
Phillour, District 
Jullundur. 


Of Kale Got of 
village Jhang 
Saidan in Rawal¬ 
pindi district. 





miSTfiy 



NON-AGRICULTURAL TRIBES, BRAHMINS 109 


<SL 


Brahmins 

Lahore. 


of 


Brahmins of Lahore are governed by Hindu Law (l). Where the 
parties are Brahmins, residents of a town, and occupied 
in trade, the presumption is that they follow Hindu Law, 
and it is for them to prove definitely that they do not do 
so but follow a particular custom. 

The Brahmins of Pandori Mehtwan, a village in the Hoshiarpur 
Of Pandori Meht- Tahsil of the Hoshiarpur District are governed by Hindu 
Law and not by agricultural custom in matters of aliena¬ 
tion of ancestral property. (2) It has been further held 


wan, Hoshiarpur 
Tahsil. 


in this case that initial presumption in the case of Brahmins is that they 
are governed by Hindu Law and neither the fact that they are declared to 
be an ‘agricultural tribe’ in the adjoining Tahsil nor that family or tribe 
has departed from the personal law in one respect or the absence of in¬ 
stances in which Hindu Law was followed rebuts the presumption. Best 
evidence in such cases to determine that they are governed by Customary 
Law and not by Hindu Law consists of actual instances in which alleged 
custom has been recognized. 


A Brahmin proprietor of Mauza Gokalgarh in the district of Ambala 

. having sold a plot of land to the defendant, the rever- 

Of Gokalgarh in f , 

Ambala District. sionary heirs of the vendor brought a suit contesting 

the sale. Held , that the initial presumption in the case 
of Brahmans is that they are governed by their personal law, and the 
plaintiffs have failed to discharge the onus. (3) It was observed by 
Shadi Lai, C. J. in this case— 


“In support of the custom set up by them the plaintiffs rely upon the 
fact that almost the whole of the agricultural land in the village belongs to 
Brahmins who depend mainly on agriculture for their livelihood. They 
also invite our attention to the oral evidence which shows that a daughter 
is excluded from succession to the estate of her father, but the circumstance 
that a family or a tribe has departed from its personal law in one respect, 
namely, the incompetency of a daughter to inherit her father’s property, 
does not necessarily lead to the conclusion that it has adopted agricultural 
custom in all other respects It is conceded that there is not a single 
case, judicial or otherwise, in which the authority of a Brahman proprietor 
to alienate his ancestral land was ever challenged. On the other hand we 
have evidence to the effect that during the last 30 years there have been 
no less than 130 alienations in this village, and the witnesses for the 
plaintiffs themselves admit that not a single alienation has been contested... 
.Ambala is ethnically and by language more connected with the 


(1) Gcinda Bam v. Nand Lcil— A. I. R. 1935 Lab. 762=156 I. C. 661. 

(2) Him Singh v. TJdho Bam = A. I. R 1932 Lah. 57 = 134 I. C. 122 = 32 
P.LR. 629. 

(3) Salig Bam v. Badhaiva=4 Lah, 254. 
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United Provinces than the Punjab and the Brahmans of that district 
follow their personal law and do not observe any custom like that of the 
agriculturists of the Punjab.” 

Brahmans of village Man, tahsil Phillour, district Jullundur, are in 
matters ot alienation presumably governed by Hindu 
ThasilPhillour Taw and not by custom. “The village Man is a Jat 
district Jullundur. village inhabited by both Hindu Jats and Muhammadan 
Jats who almost equally divide the village lands between 
them. There are only three Brahman families in the village, including 
that of the plaintiffs. It is alleged that the plaintiffs had, through their 
ancestors, held land in this village for about four generations but 
it is admitted that the land had been gifted to their remote ances¬ 
tors by the Jats , which gift must have been one of nature of a 
charitable gift, and these Brahmans have ever since lived in the 
village under the protection of the Jat proprietors. The pro¬ 

bability is that the plaintiffs carry on priestly functions at least in some 

minor degree. It is manifest that the Brahmans in this village 

whose number is very small form but a small part of the village population ; 
and it is not at all clear that they are members of the compact village com¬ 
munity of the Hindu Jats who are doubtless governed by custom.” (l) 

In matters of alienation, Brahmans of mauza Rumi in the Jagraon 
tahsil of the Ludhiana district, are not governed by agri- 

Of village Rumi, cultural custom (2). The rule laid down in this case also 
Jagraon .Tahsil. • n tt* j j 

Ludhina District. was that Brahmans were essentially Hindus and non-agri¬ 
culturists and that the burden of proving that they had 
in any particular departed from their personal law and had adopted rules pre¬ 
vailing among their agricultural neighbours rested upon those who asserted 
it. It was observed—“ The plaintiff’s family have done no agricultural 
work themselves. No member of the family has ever owned a bullock of 
his own, and it is established that the family has at no time cultivated land 
itself. Their land has always been cultivated by third parties on batai 
leases. Again, plaintiffs have not discarded the sacred thread (Janeo ) and 
it is not denied that they perform priestly functions to this day and have 

jajmans who pay them the usual fee.” 

The Brahmans of village Kungiana, tahsil and district Ludhiana, are 
governed in matters of succession and alienation by 
Hindu Law. In this case the learned Judge while hold¬ 
ing this said " The question is primarily a question of 
fact and in each case has to be decided with reference 

circumstances alleged and proved.One principle 

clearly enurciated in almost all the reported cases, 
of disputed succession or alienation on the ground of 


Of village Kungiana 
tahsil and district 
Ludhiana. 


to the particular 
appeared to be 
namely, in a case 


(1) 5 P. R. 1917. 

(2) Brij Lai v. Savja Ncind =105 P. L. R. 1911. 
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custom the universal rule is that a Brahman is presumed to be 
governed by his personal law and if he alleges a custom contrary to the rules 
of that law, he is bound to prove by cogent and clear evidence that he is 
governed by that custom. The most important criteria for determin¬ 

ing whether a particular community ha t adopted and follows agricul¬ 
tural custom are — (a) whether the particular community forms a com¬ 
pact agricultural community by itself ; ( b ) whether their source of liveli¬ 
hood is solely or almost solely agriculture ; (c) whether the members of 
the community had given up their old customs under the personal law and 
had adopted the customs of their agricultural neighbours in matters of 

alienation and succession. The Brahman community (in the 

case under reference) is very small and the area cultivated by it is insigni¬ 
ficant. They have continued to supplement their income from Brahmanic 
dues, known as brit received from their jajmans . They still wear the 
sacred thread.” (l) 

Of ^ ra ^ mans villa S e Mankiala, tahsil Gujar Khan, district Rawal- 
kiaU’tohsilGujar P indi > are governed by Hindu Law, and not by custom 

Khan, District i n matters of succession. (2) 

.Rawalpindi. 

Brahmans of village Chiragb, tahsil and district Rawalpindi, were 
held not to be governed by agricultural customs in the 


Of village Chi- - - - 

ragh, tahsil and matters of alienation, although many of them did net 
district Rawal- 

pindi. exercise any priestly functions and actually cultivated 

the land with their own hands, but it was not established 
that agriculture was their sole or even main occupation, and they did not 
form a compact village community. (3) 


Joshi Brahmans. 

There is no special custom obtaining among the Joshi Brahmans 
of Hoshiarpur which overrides Hindu Law and entitles 
Of Hoshiarpur. the widow and daughter of a predeceased son to suc¬ 
ceed in preference to daughters. “ High caste ' Hindus 
living in towns and working as traders are presumably governed by Hindu 
law and in the absence of sufficient evidence it cannot be said that that 
law is superseded on any particular point by custom. ” (4) 

of vliUgfsanf hnianS ° f maUZa Satla Kalan ’ Garshankar tahsil, District 

Kalan, Garhshan- Hoshiarpur, are in matters of succession governed bv 
kar tahsil, dis- . ” 

trict Hoshiarpur. Hindu Law and not by agricultural custom. (5) 


(1) 

( 2 ) 

(3) 

(4) 

( 5 ) 


1919, 68 I. C. 858. 

Mst. Maya v. Gurdit Singh=\ J>. R. 1910=4 I G 947 
1912, 13 I. C. 709=128 P. L. R. 1912 

1923, 4 Lah. 236. 

1924, 5 Lah. 547=A. 1, R. 1925 Lah. 247. 
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Dat Brahmans. 


Held, that the fact that some of the members of a community of Dat 

Of village Damuu Brahmans most of whom carried on trade and the busi- 

Chak, tahsil Kha- ness of money-lending, and of whom a large number had 
nan, district ... 

Gujrat. taken to service, cultivated their lands in a village prin¬ 

cipally inhabited by Dat Brahmans does not, in the 
absence of evidence that they had given up their priestly profession or of 
instances showing the application of customary law, rebut the presumption 
that in the matter of succession they are governed by their personal law. 
...The initial presumption in the case of Brahmans is that they are gover- 
e d by their personal law, and the mere fact that a family or tribe has 
departed from its personal law in one respect does not necessarily lead to 
the conclusion that it has adopted agricultural custom in other 
respects. ” (l) 


Pachchrat Brahmans of Multan City, are governed in matters of 
Pachchrafc Brah- succession of daughters, by their personal law and not 

mans of Multan by custom. ‘‘The parties are in no way agriculturists 

but, on the contrary, townsfolk and members of a caste 
which would above all others have regard to the rules of Hindu Law.” (2) 

38 P. R. 1870—Jullundur, in succession. 

73 P. R. 1879—Barakars of Nur Mahal, in succession. 

C. A.1381 of 1884—Acharajs of Batala, in succession. 

113 P. R. 1886—Mauza Pasrur, Sialkote, in succession. 

108 P. R. 1888—Atbans of Amritsar city, in succession. 

21 P. R. 1890—Agriculturists of Amritsar, in adoption. 

47 P. R. 1890—Gujrat, in succession. 

17 P. R. 1891—Pehwa, Ambala, in succession to birt 

75 P. R. 1894—Acharajs of Batala, in succession 

141 P. R. 1894—Panzatis of Amritsar City, in succession to birt. 

81 P. R. 1895—Parohits of Moga, in alienation. 

70 P.L.R. 1901—Non-agriculturists of Rawalpindi, in alienation. 

79 P. R. 1901—Acharjyas of Goler, Kangra, not bound by agri¬ 
cultural custom follow law except that they have 
own custom in adoption. 

103 P. R. 1902—Mauza Manhala, Lahore, in alienation. “ Owners 
of 200 bighas, no share in shamilat , live largely 
on Jijmansy not settled with founders, initial pre¬ 
sumption against custom. ” 

30 P. R< 1903—Tewaris of Amritsar City, in succession. 

(1) Khazan Qhand v. Pars liam—ti Lab. 524 ; 4 Lah. 254 and 105 P. L. R. 11 
followed ; 63 P. R. 1910; 56 P. R. 1909 and 28 P. R. 1914 distinguished ; 2 P. R. 1914 
referred to. 

(2) 81 P. R. 1913. 
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C.A.915 of 1904—Mauza Gopalpur, Amritsar, in succession. 

59 P. R. 1908—Do ; in alienation. 

C.A. 1101 of 1904—Pujaris of shrine at Tarn Taran, in adoption. 

125 P. R. 1908—Mauza Adiala, Pindi, in alienation and succession. 

149 p. R. 1908—Mauza Sambaka, Ambala, in alienation and 
succession. 

95 P.L.R. 1908—Sarsuts of Mauza Gopalpur, Amritsar, in succes¬ 
sion. 

118 P.L.R. 1908—Jhelum Town, in adoption. 

123 P.W-R.1911—Jullundur city, in alienation. 

240 P.L.R. 1911—Gurdaspur, in succession. 

191 P.L.R. 1913 s — Mauza Bahtwal, Hoshiarpur, in succession. 

47 P. R. 1914—Nur Mahal, Jullundur. 

77 P. R. 1914—Mauza Jadla, Tahsil Nawashahr, Jullundur, in 
alienation. 

65 P. R. 1916—Mauza pur, Tahsil Garshankar, Hoshiarpur. V- 

C.A. 1176 of 1916—Ambala city. 

1 Lah. 554—Tahsil Kharar, Ambala, in matters of succession. 

1929, 120 I.C. 536—Brahmans of village Jodhu Dehio, District 
Lahore, in matters of alienation, 

1931, 134 I.C. 302 —Gour Brahmans of village Badli (Delhi 
Province) 

Custom applies. 

Held , that the parties to the suit, Brahmans of Ajnala, district 
Amritsar, whose family for most part lives, and has 
trict Amritsar, 1S lived in past generations by agriculture and has given up 
priestly functions, follow agricultural custom and not 
Hindu Law in matters of alienation, (l) It was observed by Johnstone J. 
—“Ordinarily one most important test is whether the Brahmins in ques¬ 
tion are a compact village community or at least a compact section of the 
village community. In such cases there is a strong presumption in favour 
of custom.” 

In Tehl Das v, Malik Singh (2) the Brahmans of a village in Tahsil 
Of a village in Gujar Khan, Rawalpindi District, were essentially agri- 
TahsilGujar Khan, cultural and owned most of the land situated in that 
Hawalpmd 1 2 Dis- village though some of them eked out a living by 

service in the army ; held f that they were governed by 
the ordinary agricultural custom. 


(1) Bishen Das vs. Ram 63 P. R. 1910=7 I. C. 488. 

(2) 2 P. R- 1914 =A, I. R. 1914 Lah- 116=19 I. C. 855=138 P. W. R 1918= 
236 P. L, R, 1913, 
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To determine whether Brahmins living in a village are governed by 
Of village Dha- cus to™ or Hindu Law, ordinarily one most important 


test is whether the Brahmans in question are a compact 
village community or at least a compact section of the 
village community. In such cases there is a strong 
presumption in favour of custom. 


riala, Tahsil Gujar 
Kban, Rawalpindi 
district. 


A village was founded a very long time ago by the ancestors of Brah¬ 
mins, got Saigan, that from the date of its foundation the majority of the 
proprietors had been Brahmans of this got, that the Brahmins had from 
the very beginning constituted a compact village community, that out of 
800 or 900 persons living in the village some 600 or 700 were Brahmins, 
that there was no birt in this village, that Brahmins did not perform any 
priestly functions, though a good many of them had taken to service, that 
such of the Brahmans who were not in service depended for their liveli¬ 
hood entirely upon agriculture, that the income of those who were in service 
was supplemented by their income as landowners, and that so far as regards 
succession they were not governed by Hindu Law, as among them daugh¬ 
ters were excluded: 


Held, that in view of the facts the initial presumption that the 
Brahmins in this village were governed in matters of alienation of ancestral 
landed property by Hindu Law and not by custom, was sufficiently re¬ 
butted and the onus was shifted on to the party who asserted that in 
matters of alienations they were governed by their personal law and that 
their powers of alienation were not restricted as those of agricultural 
tribes, (l) 

Held, that the parties to the suit, Brahmins of mauza Dharamsala 
in tahsil Una, District Hoshiarpur, were governed in 
matters of alienation by agricultural custom and not by 
Hindu Law. “ The facts found by both the lower 
Courts are :—(*) that the village in which the land is 
situated was founded by the ancestor of the parties about 9 generations 
ago ; («) that the Brahman proprietors who reside in the village constitute 
a compact community ^ that they till the land in their possession with 
their own hands ; and (tv) that the wajib-ul-arz very materially restricts 
the power of alienation, except for necessity. In view of these facts, I 
think the first court was right in holding that the initial presumption was 

that the parties followed custom and not their personal law.Further, it 

is proved that in this village collaterals have succeeded in some instances 
to the exclusion of daughters, which shows that strict Hindu Law is not 
applicable to the parties in matters of succession.” (2) 


Of village Dha¬ 
ramsala in tahsil 
Una, Hoshiarpur 
District. 


(1) Jai Ham v. Sardar Sinffh=23 P. R> 1914=A. I. R- 1914 Lah. 802—26 
I. C. 512=195 P. L. R. 1914 ; 03 P. R. 1910 followed. 

(2) 34 P. R- 1911. 
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BRAHMANS lli 

In matters of alienation of ancestral land a childless Brahmin pro¬ 
of villas Dingoh P r ^ etor of niauza Dangoh Khurd in the Una tahsil of 
Khurd °in Una the Hoshiarpur District is governed by agricultural 
Hoshiarpur <iiSfcriCfc cus tom and not by Hindu law. The Brahmans in Dangoh 
Khurd constitute a compact village community. It is 
not denied that, except some well-to-do persons, all the Brahmans of this 
village till the soil with their own hands ; that they do not, so far as the 
evidence on the record goes, carry on any .priestly functions and that 
among them daughters do not succeed to their father’s property in the 
absence of sons, as they would succeed if this class of Brahmans were 
governed by Hindu Law. (l) 

Dube Brahmans of village Alla Chaur in Nawanshahar tahsil, 
Of village Alla Jullundur district, are governed by agricultural custom in 
JifTu in Nawa ~ ma tters of alienation and succession. (2) The fact that 
Jullundur district, ^ey wear the sacred thread, worship the devi and 
follow the Vedic rites in marriage ceremonies only proves 
that in certain matters they follow the rites prescribed by Hindu Law. It 
does not, however, show that in matters of succession or alienation they 
are governed by their personal law. 

Agricultural Brahmans of mauza Tara in the Batala tahsil of 
Of village Tara 
in Batala tahsil, 

Gurdaspur Dis¬ 
trict. 

Brahmans of village Thimka, District Gujrat, depending wholly, or 

ka/Dktriot Wm alrnost wholly, upon agriculture for their livelihood, 
Gujrat. follow custom (4). 

Mohyal Brahmans. 

Mohyal Brahmans of village Karimpur, in find Dadan Khan Tahsil 
Of village Karim- district Jhelum) are governed in matters of alienation 
pur in Pind Dadan by agricultural custom. The evidence is that Mohyal 
trict Jhelum. tSrahmaijs are primarily agriculturists and cultivate 

land with their own hands. They have been gazetted 
under the Punjab Alienation of Land Act as an agricultural tribe in the 
Jhelum district. 1 hey settled in the village along with Mussalman agricul¬ 
turists of the Jalab tribe and their only occupation was the cultivation of 
land and not to perform priestly functions. (5) 


Gurdaspur district are governed by custom. ( 3 ) 


(1) Ramlal v. Gopi=QA P. R. 1914=A. I. R. 11)14 Lah 806=05 r n 7 . 0 - 

196 P. L. R. 1914=58 P. w. R. 1914 ' C ' 7i0 ~ 

(2) Mst. Chctjji v. Bhagat 1. R. 1934 Lah. 580=15 Lah. 739 

(3) Naualc v. Bua Ditta =5 P. R 1593. 

... 1 2 3 (4) 5 . 1 '! 29 ’ 1 ‘? I ; C ' 49; see alS0 19a6 ’ 168 1 • C - for Brahmans of different 
villages in Gujrat district. 


I. C. 650 


(5) Ganga Ham v. Raja Singhs Lah. 397=A. 1. R. 1928, Lah. 151=109 
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Gour Brahmans. 

The Gour Brahmins of village Chiragh in the Delhi Province in the 


Of village Chi- matters of succession of property are governed by a 
1 -agh, Delhi Pro- custom which admits the right of representation so far 
as collateral succession is concerned, (l) They form a 
village community and are governed by agricultural custom, (2) 


In matters of succession the Gottr Brahmans of mauza Khar¬ 
khunda, a ‘qasba’ or village situate in the old Sampla 
tahsil of the Rohtak district, do not follow the principles 
of Hindu Law, but are regulated by the ordinary rules 
observed by the agricultural community of the Pro¬ 
vince. “The Brahmans own a very large area of agricultural land in 
mauza Kharkhunda*—The Thallas in the Brahman Mohallas have been 
in existence for hundreds of years and practically every Brahman family 

in the mauza does agricultural work..A reference to the Gazeteer of 

the Rohtak District will show that the Brahmans form a very consider¬ 
able portion of the agricultural community of that district. In the present 
case the evidence of the record satisfies me that the parties have 
been settled for many generations in mauza Kharkhunda. As Brah¬ 
mans they have naturally been regarded with respect by their neighbours 
and have derived income from priestly work, but I see no reason to 
doubt that in the main they have for some time past been as agriculturist 
as their neighbours. ” (3) 


Gour Brahmans 
of Mauza Khar- 
kunda (Rohtak 
District). 


Held, that in matters of succession Sarsut Brahmins of Gurdaspur 
Sarsut Brahmans are governed by the general rules of agricultural custom 
of Gurdaspur. an d not Hindu Law, and consequently daughters and 
their sons are excluded by near agnates of the last male proprietor. (4) 

6 P. R. 1872—Mauza Mudo, Tahsil Moga, Ferozepore, in suc¬ 

cession. 

51 P. R. 1873—Daska, Sialkote, own custom in succession. 

C. A. 1227 of 1874—Pehowa, Ambala, in adoption. 

44 P. R. 1879—Dakots of Rupar, Ambala, in succession. 

149 P. R. 1883—Amritsar City, in adoption. 

23 P. R. 1884—Agriculturists of tahsil Basaon, Gujranwala, in 
succession. 

42 P. R. 1886—Agriculturists of Mauza Punabhera, Hoshiarpur, 
in adoption. 


(1) Misri Lai v. Babu Lai—A, I. K. 1936 Lah. 151-161 I. C. 844. Case- 
law discussed. 

(2) 1936. 166 I. C. 748. (affirming Dalip Singh J. in 19a5, 161 1. C. 844). 

(3) 210 P. L. R-1913. 

(4) Nanak Chand v. Basheshar Natfc=3 P- E- 1908 
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C.A.289 of 1891—Agriculturists of Hoshiarpur, in alienation. 

12 P.R. 1892 [F.B.]—Agricultural Kalias of Jullundur, in adoption. 

24 P. R. 1892—Mauza Bhupka, Jagadhri, in alienation. Agricul¬ 
turists and founders of the village. 

90 P. R. 1892—Agriculturists of Hoshiarpur, in alienation. 

116 P. R. 1893—Non-agriculturists of Mauza Kadirabad, Tahsil 
Phalian, Gujrat, in succession. 

32 P. R. 1895 [F. B.]—Agricultural Mehtas of Mauza Thanawal, 
Gurdaspur, in alienation and succession. 

43 P. R. 1899—Agricultural Trikhas of Jhang, in succession. 

74 P. R. 1889—Sarsut agriculturists of Tarn Taran, in sue- 
cession. 

C.A. 92 of 1901 ) Mauza Thalian, Rawalpindi in 

C.A. 1098 of 1906 ) alienation. 

12 P. R. 1904—Mauza Naurangabad, Tahsil Kharian, Gujrat, in 
alienation. 

86 P. R. 1904—Chiragh, Delhi, priests of Kalkaji, own custom in 

adoption. 

C.A. 391 of 1904—Tahsil Sampla, in succession. 

26 P. R. 1905—Dats of Gurdaspur, in alienation. 

83 P. R. 1905—Non-agriculturists of Karnal City, own custom in 
succession. 

58 P. R. 1906—Sikhs of Mauza Chaowala, Jogadhri, in alienation. 

94 P. R. 1907—Agriculturists of Mauza Dialpur, Kasur, in 
adoption. 

24 P. W. R. 1907—Agriculturists of Tahsil Sampla, Rohtak, in 
alienation and succession. 

56 P. R. 1909—Rawal, Rawalpindi, in succession. 

87 P. R. 1909—Agriculturists of Mauza Charori, Tahsil Nurpur, 

Kangra, in alienation and succession. 

36 P.W.R. 1911—Agriculturists of Mauza Musapur, Jullundur in 
alienation. 

73 P. L R. 1912—Agriculturists of Kangra, in adoption. 

7 P. R. 1916—Agricultural Gaurs of Tahsil Palwal, Gurgaon, in 
succession. 

1935, 160 I. C. 672—Brahmans of Bannu. 

(j) Butchers (Kasais) 

119 P. R. 1891—Butchers of Ambala town, widow takes entire 
estate, absolutely to the exclusion ot sister and 
has full power of alienation. 

(/e) Bara Mohmands. 

241 P.L.R.1912—Bara Mohmands of village Chamkani, Peshawar 
District, follow custom and not Muhammadan 
Law in matters of succession. 
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(. I ) Carpenters (Tarkhans) 

Follow Personal Law 

78 P. R. 1879—( Hindus ) Machhiwara, Ludhiana, in alienation. 
30 P. R. 1910—( Hindus ) Non-agriculturists of Amritsar City, 


in succession. 

A. I. R. 1934, Lah. 185—(Sikh) tarkhans of village Chattiana 

= 147 I. C. 361. Tahsil, Muktsar, District Ferozepore, are not 
governed by Customary Law but they follow their 
Personal Law.” 

11 & presumption that parties follow the Customary Law in matters 
of alienation only arises in the case of agricultural classes and tarkhans 
whose main occupation is carpentry are not an agricultural class 4 he 
burden of proving that they follow the Customary Law is on the persons 
challenging an alienation as being prohibited by Customary Law. 

87 P. R- 1879—(Mohammadans) Lahore, in succession. 

47 P. R. 1900— (Mohammadans) Multan City, in succession. 

84 P. R. 1916 —Bhutta (Mohammadans) Tarkhans of Multan City, 


in succession. 

1925, 6 Lah. 294—In matters of alienation of ancestral property, 
Tarkhans of Hasan Abdal, Attock district, are 
governed by their personal law (Muhammadan 
Law) and not by custom. 


Follow Custom 

22 P. R. 1892—(Agriculturists of) Jhelum, in alienation. 

23 P. R. 1911—(Mohammadans) Agriculturists of Kotli Tarkhanas, 

Sialkote, in alienation. 

56 P. R. 1917 —(Mohammadan) Mauza Bhargi, Attock, in aliena¬ 
tion of Muqarraridari rights. 

A I R. 1934) Lah. 481—( Mohammadans ) Uppal Tarkhans of 
= 15 Lah. 828 Shorian in the Kharian Tahsil of Gujrat 

District. 


“ There is ample evidence on the record that Uppals are the only 
landlords of the village and that they follow ..her easterns of 
which are not in accordance with Mohammadan Law. - 

culture though some of them practise as Tarkhans to supplemen 
earnings. The only lambardar of the village is of their tribe. No examp 
of Uppals following Mohammadan Law have been S‘ ven p . stom 

1931 133 I.C. 113 —Ramgarhta Tarkhans of Lhilo , 

applied; primarily dependent on agriculture, 
onri mrnpntrv not their main occupation. 


(m) Chimbas 

1926, 96 I. C. 


998 —Chimbas of village Bhalur, tahsil Moga, dis¬ 
trict Ferozepore, are governed in matters o 
alienation by Hindu Law and not by custom. 
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NO\ r -AGRICULTURAL TRIBES 


.»<SL 


“Chunhas according 1 to Ibbetsons ‘Punjab Castes' are properly 
calico printers, hardly to be distinguished from dhobis , purely artisans, 
not village menials except as washermen, but often combining washing 
with dyeing and stamping, and very commonly working as tailors. The 
presumption is against such a tribe following the customs of agricultural 

tribes.In default of proved instances of observance of the custom 

alleged, the most important test as emphasized in 38 P. R. 1909, is 
whether the artisan tribe under consideration has so far abandoned its 
hereditary calling and adopted the profession of agriculture as to assume 
the status of a member of the purely agricultural community, occupying 
unmistakably a grade therein although perhaps a lowly grade. This I hold 
that the plaintiffs on whom the on'is lay, have failed to prove in the 
present case.”—per Campbell J., Forde J., concurring. 

{n) Dhusars 

LVI I. C. 822—Residents in Central Provinces, migrated from 
Gurgaon, in matters of adoption. 

(o) Girths 

10 P. W. R 1914—Kangra, Hindu Law applied in alienation and 
succession, where custom silent. 

(p) Gosains 

135 P. R. 1884 —Gharbaris of Tilok Nath, Kangra, follow Per¬ 
sonal Law in succession. 


(q) Hajams (Nais)—Barbers 

67 P. W. R. 1910—In matters of alienation and succession, Nais 

= 1910, 6 I. C. 986. (barbers) of Shahabad, in the Karnal district, who 
sometimes own land but are not mainly depen¬ 
dent on agriculture for their support, are not 
governed by Muhammadan Law, but by ordi¬ 
nary agricultural custom. 

“ The parties are Nais , converts from Hinduism, living in a part of 
the country largely inhabited by Hindu cultivators. It is not a case of 
their adopting the customs of agriculturists of another religion so much 
as of their falling into line with the customs of persons following the 
religion which the parties themselves originally professed.” 

A.LIL 1933 Lah. 184—Barbers residing in Gurdaspur town are 
not governed by custom but by Mohammadan 
Law. 


(r) Hijras 

67 P. R. 1913 Delhi, own custom in succession. Muhammadan 
relatives of a deceased Hijra of Delhi, not them¬ 
selves members of that community, have no right 
of claim to a share under Muhammadan Law in 
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his property in presence of his disciple, where such 
property has been acquired in exercise of the 
special profession. 



122 P. R. 1884—Mauza Bijwala Dittan, Salt Range, Jhelum, 
follow custom in~?jienation. 


(/) Jhiwars 

96 P. R. 1905—Agriculturists ot Hoshiarpur, follow custom in 
alienation, cultivators for generations. 

158P.L.R* 1908—Mauza Jagatpur, Amritsar, follow Personal Law 
in alienation. Holders of but not cultivators of 
land. Case of a Kahar, whose original home was 
unknown, who bought an estate and settled sons 
on it, who however did not cultivate. 

A. I. R. 1934 Lah. 800 —Sikh Jhiwars (District Ludhiana), though 
following agriculture and living among agricultural 
tribes for a long time; held to be governed by 
Hindu Law, as the family was not solely depen¬ 
dent on agriculture, and these Jhiwars did not 
form a village community. 


(«) Julahas (weavers). 

Follow Personal Law 

11 P. L. R. 1900—Ambala Town, in succession. 

69 P. R. 1908—Mauza Pajawa, Tahsil Fazilka, in alienation. 

Actual founders with other tribes 74 years ago, 
numerous uncontested alienations ; history of 
tribe, village, actual practice, and general circum¬ 
stances must be considered. 

1925, 90 I. C. 161 —Julahas of Ichhra, near Lahore, are governed 
by Mohammadan Law and not by agricultural 
custom in matters of succession. 

“The plaintiff is said to be in Government service and not to culti- 

vate land himself but to leave it to tenants and.his sons are tailors. 

The learned District Judge observes that the fact that the plaintiffs supple¬ 
ment their income from sources other than agriculture does not show that 

they have abandoned customary Law.No instances have been proved 

of any actual observance of any of the customary rules regarding inheri¬ 
tance, alienation etc., either by the plaintiff’s family or by other Julahas of 

Ichhra etc.I am unable to agree with the learned District Judge that 

mere ownership of land with a share in the shamilat since a generation 
before the 1856 settlement and the living partly by agriculture and partly 
by other means established a presumption in favour of these Julahas that 
hey followed agricultural custom.” 
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Follow Custom, 

69 P. R. 1878^Jullimdur City, in succession. 

(v) Kakazais 

Personal Law applies. 

10 P. R. 1885—of Lahore, in succession. 

57 P. R. 1885—of Batala Town, in succession. 

A. I. R. 1937 Lah. 777—The Kaliazais of village Tapala (Gur- 
daspur District) are governed by personal law in 
matters of alienation and the mere circumstance 
that the village was owned by the Kakazais or 
that this tribe supplied the lambardar did not 
prove custom. It was observed The evi¬ 
dence shows that the Kakazais do not cul¬ 
tivate the land with their own hands and 
some of them are in service. There is not a 
single instance, supported by oral or documentary 
evidence, as to any alienations of ancestral land 
having been contested by sons or collaterals of 
Kakazais of this or the neighbouring village, nor 
has it been proved that in matters of succession 
Mohammadan Law has been departed from and 
inheritance has gone according to custom. The 
onus lay heavily upon the plaintiffs to prove that 
they did not follow their personal law, and this 
onus cannot be held to have been discharged by 
the mere circumstance that the village is owned by 
Kakazais or that the tribe has supplied 
lambardars.” 

Custom applies. 

67 P. R. 1915—of Hoshiarpur Town, in succession. 

iw) Kalals 

Personal Law applies 

50 P. R. 1879— Mauza Jandiala, Amritsar in adoption. 

87 P. R. 1907— .VI auza Butari, Ludhiana, in adoption. 

Ahluwalias who follow own custom approximating to Hindu Law, 
and not agricultural custom. Only 4 families, owning about one fourth of 
One patti out of 7, Not gazetted in village for 4 generations, non-cultiva¬ 
tors, intermarry with town Kalals, do not recognize Karewa . 

89 P. R, 1916—Mauza Alawaipur, Jullundur, in matters of aliena¬ 
tion. Common ancestor settled in village with 
founders, no cultivator in family since, owning 
small area, and dependent entirely on service. 
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Custom applies 

75 P. R. 1887 —Siauza Fatehpur, Tahsil Kaithal, Karnai, in alie¬ 
nation. Compact Knlal village. 

C. A. 371 of 1902 ) Mauza Kalalpatti, in alienation. A compact 

C. A. 997 of 1906 / village, founded generations ago, living on agri- 

81 P. R. 1912 > culture. 

67 P. R. 1904—Residents of Ambala city, in alienation. Owners 
of three-fourth of whole village ; Patti Kalalan ; 
lambardar, emigrants from village, others engaged 
in other pursuits. 

127 P. L. R. 1906—Mauza Alawalpur, Jullundur, in alienation, 
dissented from in 89 P. R. 1916. 

1923, 72 I. C. 775—Kot Kalalan, in the Sialkot District, in 
matters of succession. 

(*) Kanjars 

Follow Personal Law 

95 P. R. 1884—Delhi, in succession. 

166 P. R. 1888—Delhi, in succession. 

62 P. R. 1892—Lahore, in succession. 

52 P. R. 1893 [P.C.]—Delhi, in succession, 

27 P. R. 1904—Lahore, in succession. 

148 P. R. 1889^ 

loot r Kanjars follow Muhammadan I,aw. 

95 P. R. 1884 V 

98 P. R. 1885 ' 

Follow Custom 

196 P. L. R. 1912—Jagadhri, own custom, in succession. 

(y) Kashmiris. 

Personal law applies. 

130 P. R. 1884—Sheikhs of Sialkot Town in adoption and succes¬ 
sion. “ Kashmiris living in a town are presumed to 
be governed by Muhammadan Law.” 

54 P. R. 1906.—Traders of Lahore City, in succession. 

17 P. R. 1909.— Panjorian , District Gujrat, in alienation. A 
separate community living with Jats. Largely agri¬ 
culturists, but also cloth dealers ; came iii with the 
founders of the village ; 38 uncontested alienations. 

Custom applies. 

114 P. R. 1893.— Julahas of Sialkot Town in succession. 

8 P. R. 1907.—of Banga Town, District Jullundur, own custom 
similar to agricultural custom, in succession. Non¬ 
agriculturists settled for generations among agri¬ 
culturists. 
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17 P. R. 1913.—Of Jhelum City ; comb-makers ; own custom in 
alienation and succession. 

In this case one Jan Mohammad, a Kashmiri, who resided and carried 
on the business of a comb-maker in the city of Jhelum, died, leaving certain 
self-acquired property, the whole of which he had bequeathed to his 
daughter and her issue. Jan Mohammad’s widow then brought a suit claim¬ 
ing to be entitled to the entire property on the usual widow’s life estate by 
custom, and his brother brought another suit for his share under Muham¬ 
madan Law. Held , that in matters of inheritance the parties were not 
governed by Muhammadan Law, and that by custom Jan Muhammad s 
will, being in respect of self-acquired property, was valid, the provision of 
Muhammadan Law as regards the invalidity of a will in favour of an heir 
to the exclusion of other heirs not being applicable to the case ; Held con¬ 
sequently, that both the widow’s and the brother’s suit must fail. 

A. I. R. 1927—Kashmiris residing in the city of Jhelum are 

Lah. 273. governed by custom. 

==100 I. C. 949. 

(z) Kashmiri Pandits. 

34 P. R. 1907.—Delhi, own custom in adoption. 

(aa) Kayasths. 

7 P. L. R. 1901—Rohtak, follow Personal Law in adoption. 

( bb ) Khatris, (high caste Hindus)—initial presumption is 
that they are governed by Hindu Law. 

The initial presumption in the case of Khatris is that they are 
governed by personal law and not by custom, and therefore in their case 
the onus of proving that a party is governed by custom and not by personal 
law is on the person alleging it. (l). Khatris do not ordinarily form an 
agricultural but a trading community and consequently the usages of agri¬ 
culturists cannot be presumed to apply to them. (2) Where the parties 
are high caste Hindus [Kapur Khatris) and do not depend upon agricuk 
ture for their livelihood the ordinary presumption is that they are 
governed by the provisions of the Hindu Law, and the onus rests heavily 
upon the party alleging the existence of a custom at variance with law. (3) 

Where the members of Hindu family (. Khatris) have always lived in 
a town and have followed no agricultural pursuit, the mere fact of their 
having invested money in land does not make it probable that they have al¬ 
tered their mode of life by adopting agricultural customs. A very clear and 
convincing evidence is necessary to establish a rule of succession opposed 
to their personal law. (4) 

<1) Mst, Ham Hakhi v. Mula Singh— i. r. 1927 Lah. 346=101 I. C 104 
105 P. R. 1917 (F. Ii.) 

(2) Kartar Singh v. Mathar Singh—$4 P. R. 1898. 

(3) 1920, 2 Lah. L.J. 377. 

(4) 1913, 22 I. C. 134 
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Personal Law applies 

The Btri Khatris of Jagraon are governed by Hindu Law and not 

jagraon^distriot ^ custom in matters of succession. (1) 

Ludhiana. 

Sehgal Khatris residing in the town of Eminabad (tahsil and district 

Sehgal Khatris of Gujranwalaj who own no agricultural land and never 

Eminabad, Dis- carried on agriculture as a means of livelihood are gover- 
tnct Guj ranwala. ...tit ^ 

ned by Hindu Law r . The matter in issue in this case was 

succession to a haveli in the town. It was observed—“The riwaj-i-am 

of the Gujranwala district governs agricultural khatris and not the parties 

who have no connection whatever with agriculture and live in a town, and 

for the same reason the wajib-ul-arz of Mauza Eminabad cannot be held to 

govern the succession to the property in question. No instance of any value 

in support of the applicability of custom to the Sehgal Khatris regarding 

rights of succession to non-agricultral property such as the haveli in suit 

have been cited.” (2) 

Saibal Khatris ol Mauza Dinga, district Gujrat, do not follow 
Saibai Khatris of agricultural custom in matters of succession. “They 

Dinga, district form a small community there and the members of 

buJrdt ’ this community almost to a man engage in service or 

shop-keeping.They can scarcely be regarded as agriculturists or land¬ 

owners.” 13J. 

Sodhi Khatris of Gyallpur District are not governed in matters of 
L , . alienation by the principles of Punjab Customary Law 

Lyaiipur jjistricc. but are governed by their personal law i. e . Hindu 

Law. (4; 

Sodhi Khatris of Mauza Thathi Khara, Tarn Taran tahsil, of the 
Amritsar District are governed in matters of alienation 
by Hindu Law and not by custom. It was remarked— 
“It is not denied that the plaintiff’s family owes only 
132 kanals out of the total village area, 4,158 kanals ; 
that they are entered in the settlement record as 
malikan-i-maqbuza having no share in the shamilat and that they are 
not entirely dependent upon agriculture but that they derive part of their 
income from the offerings made at a gnrdwara in the village. The father 
of the plaintiffs was admittedly a deed writer and did not cultivate land 
with his own hands. All these facts raise a strong presumption that these 
Sodhi Khatris do not follow agricultural custom. It is urged by the 


Sodhi Khatris of 
village Thathi 
Khara, Tarn Taran 
tahsil, Amritsar, 
District. 


(1) 1922,721.0,445. 

W 38 K li. 1912. 

(3; 1921, 64, I. C. 264. 

(4; JJ/iaghel Singh v. Jlist. Dhcin Kaur=A. I* R, 1936 Lah. 258. 
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sCppellant’s pleader that the lands belonging to the Sodhi Khatris in this 
village are constituted into a separate patti known as Patti Sodhi and 
that this shows that they form a compact community of their own and 
must be presumed to have adopted the customs of the Sikh Jats, among 
whom they had settled. The so-called Patti Sodhi consists, however, of 
the small area of 152 kanals above referred to, and the mere fact of this 
patti being recorded separately in the settlement papers, is insufficient to 
prove that these Sodhi Khatris had adopted agricultural custom with all 
its incident to the exclusion of Hindu Law.” (l) 


Sodhi Khatris of village Bhamipura, tahsil Jagraon, district Ludhiana 
Sodhi Khatris of are g° verned by Hindu Law and not by custom in 
village Bhamipura, matters of alienation of, or succession to, ancestral, 
trUiT 1 2 Ludhiaua dlS immoveable property. (2) The following observations 

by Johnstone J. in this case are instructive—“ The way 
I look at this case is this. The initial presumption in the case of Khatris, 
and especially of Sodhis, is that they follow Hindu Law. They are not 
essentially agriculturist, and they have as a rule and as a tribe, a priestly 
status. In cases in which it has been presumed that persons, not essen¬ 
tially agriculturists by race, follow agricultural custom, much stress has 
been laid upon the question whether they form a compact village com¬ 
munity, or at least a compact and considerable body of landowners in a 
more or less homogeneous village. If they do, and if they have been agri¬ 
culturists for generations, the presumption aforesaid is generally made, 
but here (in the present case), though these Sodhis have held land in the 
village for nearly 90 years, they did not come in with the founders ; they 
are only qahza maliks ; they number only 5 families, holding 100 acres 
of land out of a village area of 3,000 acres. Then there is no evidence 
whether they live solely by agriculture.In 33 P. R. 1907, {John¬ 

stone nod Rattigan JJ•), one test in questions like the present was stated 
to be the adoption of agriculture as a means of livelihood for several 
generations, i. e. to say, the absence of this incident was held to be fatal 
to the plea that custom was followed. But it must not be supposed that 
in all cases the existence of this incident is sufficient in itself to prove 
the opposite”. 


Sodhi Khatris of village Samalsar, tahsil Moga, district Ferozepore, 
Sodhi Khatris of follow Hindu Law and not agricultural custom in matters 
village Samakar, of succession, “The history of the village shows that 
trict Ferozepore. hese Sodhts did not settle with the founders of the 
village, and that Bhup Singh, the grandfather of the 
propositus, was the first person to acquire six ploughs of land, nearly 


(1) 28 P. R. 1911. 

(2) Harnam Singh v. Mst. Hardevv=4Si P. R, 1911 
1914 See also 1919, 53 I. C, 858. 


relied on in 16 P. R. 
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one-tenth of the village, by purchase from the original proprietors. It appears 
that the parties live by agriculture mainly, and celebrate karewa marriages, 
and there is some evidence to the effect that they have departed from the 
strict rules of Hindu Law relating to adoption. But these facts are wholly 
insufficient to prove that they have discarded their personal law in the 
matters of succession.” (l) 

Bunjahi Khatris of village Nara, tahsil Kahuta, district Rawalpindi, 
Bimj thi Khatris ( dhobies by occupation) do not follow agricultural custom 
village Nara, tah- in matters of alienation. “ The family owns no land in 

sil Kahuta, district ^e v jU a g e# There is no evidence to show that agriculture 
Rawalpindi. „ .... 

is the principal occupation of the parties or is the main 

source of their income ; on the other hand, they appear to work as village 
washermen, and presumably they make their living as dhobies (2) 

Lahori Khatris Labori Khatris of Batala are not governed by custom in 
matters of succession. (3). 

Khatris of village Khairabad, district Jullundur, are governed by 
Hindu Law and not by custom in matters of alienation of 
ancestral land. The mere fact they owned land in dispute 
for six generations did not create a presumption in favour 
of their being governed by custom. “ The parties are ordinary Khatri 
traders dealing in cloth, grain etc. They in no way subsist upon agriculture. 
Their chief means of livelihood is trade, not agriculture . (4). 

In Amin Chand v. Ghasita Mai (5) it was found that no well 
established custom was shown to exist among Khatris of Lahore excluding 
daughter’s sons from succession to ancestral immoveable 
property in the presence of a brother s son. 

Khatris of village Kauntrilla, Gujar Khan Tahsil, district Rawalpindi 
Khatris of village are governed in matters of alienation of ancestral land bv 
KT&ll’tr Hindu Law and not custom. (6). 

trict Rawalpindi. 

The Khatris of village Salina in the Moga Tahsil, of the Ferozepore 

district follow Hindu Law in matters of alienation and 
Khatris of village /~\ 

Salina, Moga succession. (7). 

Tahsil, of Keroze- It was observed in this case— The plaintiff has 

pore District. failed to prove the following, namely,— 


of Batala, District 
Gurdaspur, 


Khatris of Mauza 
Khai rabad .District 
Jullundur. 


Khatri of Lahore 


(1) 1916. 
P.W.R. 1916. 


35 I, C. 471 = A. I R. 1916 Lah. 204= 142 P. L. R. 1916=143 


(2) 88 P. R. 1910. 

(3) Pheru Mai v. Ram Kishen^&l P. R. 1900. 

(4) 16 P. R. 1914. 

(5) 143 P. R. 1882 ; See also Nathu Mull v. Bihari^fyl P. R. 1888. 

(6) 54 P. R. 1913. 

(7) 1922, 66 L C. 45. 








KHATRIS 


127 


(a) That the families to which the parties belong formed a compact 
section of the village community. 

(b) That the parties ploughed and tilled with their own hands ; that 
the parties depend entirely upon agriculture and have no other occupation. 

Not a single instance has been cited to show that the ancestors of the 
parties followed agricultural customs in disregard of their personal law in 
matters of alienation and succession”. 

Lodhi Khatris (a priestly class) of Ferozepur District; Hindu Law 
applies. “The evidence is insufficient to establish that 
the parties belong to a compact village community 
whose main and substantial source of living is 
agriculture. In our opinion, the plaintiff* has not been able to rebut the 
initial presumption that being members of a priestly class the family par 
excellence was governed in matters of succession by Hindu Law. (l) 
per Shadi %al C.J . and Aqha Haider J. 


Lodhi Khatris of 
Ferozepur District. 


24 P. R. 1867—Of Ambala, in adoption. 

23 P. R. 1876—Of Kasba Akalgarh, Lahore in adoption. 

17 P. R. 1878—Of Hissar, in adoption. 

64 P. R. 1883—Kapurs of Amritsar, in adoption. 

9 P. R. 1884—Of Peshawar City. 

44 P. R. 1884—Of Village Tappala, Tahsil Sharakpur (old) in 
succession to self-acquired property. 

107 P. R .1884—Of Gujrat Town, in alienation. 

76 P. R. 1885—Sarins of Lahore, in alienation. 

67 P. R. 1888—Probably all non-agriculturists and especially those 
of Peshawar City, in succession. 


112 P. R. 1888—Of Rawalpindi, in succession. 

147 P. R. 1889—Agriculturists of Rawalpindi, in adoption. 

198 P. R. 1889—Agricultural Awals of Chak Awal, Amritsar, in 
alienation. 

24 P. R. 1893—Khannas of Peshawar city, in succession. 

60 P. R. 1895—Bhandaris of Batala, in succession* 


Non-agriculturists owning land, engaged in service, trade and money- 
lending. 

73 P. R. 1896—Dhals of Mayatpur, Muzaffargarh, in succession. 

Non-agricultural, capitalist land-owners. 

94 P. R. 1898—Bindras of Rawalpindi, in adoption, held land for 
more than a generation, but area small. 

C. A. 585 of 1898—Of Lodhran, Tahsil Multan, in alienation. 

100 P. R. 1901—Non-agricultural Gopis of Aklaba, Ludhiana, in 
succession. 


(1) 1930, 126 I. C. 437. 
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village Vairowal, Tarn Tarin, in 


Bhandaris of 
alienation. 

119 P. R. 1901—Mahrotras ot Multan City, in succession. 

12 P. R. 1906—Of village Hasil, Tahsil Chakwal, in alienation. 

106 P. R. 1906—Of village Bhagtana Talianwala, Tahsil Batala, in 
alienation. 

102 P. R. 1907—Bunjahis of Rawalpindi City, in inheritance. 

35 P. R. 1909—Of Satgharra, Montgomery, in succession. 

58 P. R. 1909—Sehgals of Jullundur, in alienation. 

249 P. W. R. 1912—Of Lahore, in adoption and succession. 

333 P. L. R. 1913—Of Rahon and Nur Mahal, District Jullundur in 
succession, always town residents. Mere fact of 
having invested money in land is insufficient to 
show that they have adopted custom. 

60 P. R. 1915—Sarins of Lahore, in succession. 

C. A. 998 of 1917—Kapurs of Jhelum, in matters of partition. 

= 1920, 2 Lab. L. J. 377. 

105 P. R. 1917—Of Amritsar City. 

69 P. R. 1919—Of Jhelum. 

1922, 73 L C. 239 —Khatris of Hoshiarpur. 

1927, 8 Lah. 541— Chopra Khatris of Jullundur City. 

1935, 160 I. C. 297—Rangpur, Muzaffargarh District, follow Hindu 
Law in matters of succession. 

Bedis and Sodhis. 

63 P. R. 1880—Bedis of Mahmudpura, Pakpatan, in alienation. 
22 P. R. 1891— Bedis of Pathankot, in adoption. 

122 P. R. 1893—Bedis of Garshankar, in alienation. 

C. A. 420 of 1903—Bedis of Tahsil Una, District Hoshiarpur. 

33 P. R. 1907—Bedis of Kalewala, Tahsil Dasuya, District 
Hoshiarpur in alienation—Test applied “Have they 
adopted agriculture for generations'’ ? 

79 P. R. 1909—Sodhis of Hardo Jhanda, Batala, in alienation. 

1935, 168 I. C. 952 —Sodhi Khatris of Ferozepore and Ludhiana 
District follow Hindu Law. 

Mohammadans. 

Sahgals of Jullundur converted to Islam. Long resident in city , de¬ 
pendent on service and not agriculture. Even if not 


Mokatnmadans 
(Saiglial) Khatris 
of Jullundur 


following strict Muhammadan Law in matters of inheri¬ 
tance, cannot be said to be bound by agricultural custom 
in matters of alienation—74 P. R. 1914. 
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Custom applies. 


Kapur Khatris of the Hafizabad tahsil (district Gujranwala) are in 

matters of succession to immovable property governed 

Kapiir Kliatm of tom a nd not by Hindu Law, and by custom a 

the rlatiz, a o a a J . . .1 .1 

tahsil, Gujranwala daughter has no right to succeed as an heir to either tne 

I)istrict - ancestral or the acquired immovable property of her 

deceased father, (l) It was observed in this case “ Kapur Khatris are not 
members of any of the well-known dominant agricultural tribes of this 

province, and Mr.for the respondent (plaintiff) readily conceded that 

the onus probandi was upon the plaintiff to show that the branch of 
Kapur Khatris , with whom we are now concerned, do not follow Hindu 
Law in matters connected with succession to immovable property. He con¬ 
tended, however, and in our opinion successfully, that the plaintiff had 
been able to discharge the burden and had proved that in such matters the 
family of the parties had for generations past been intimately connected with 
mtnindari , that they had been for two or three centuries owners of 
large village estates situate in the immediate neighbourhood of villages owned 
by such agricultural tribes as Bhatti KajPuts f Jats and Arains, that their 
main income was derived from the possession of such estates; that the head of 
the family for the time being was the leading agricultural headman (zaildar 
and latnbardar) in the tahsil and had as such signed the wajib-ul-arz and 
the riwaj-i-am .. and that the plaintiff had been able to give evi¬ 

dence of numerous instances of daughters being excluded from inheritance 
by collaterals of their father.Having regard then to the circum¬ 

stances above referred to and especially to the very ancient connection of 
the family with village lands, we agree with the court below that so far 
as regards succession to immovable property, the family of the parties is 
bound by the rules not of Hindu Law but of custom.” 

Sobti Khatris ot Alimgarh, district Gujrat, follow agricultural custom 
and not Hindu Law in matters of inheritance to ancestral 
Sobti Khatris of property. (2) 

Guir-af 1 ^’ dlstnct “The original village of Alimgarh was founded in the 

time of the Emperor Akbar by Brahm Das, Sobti 
Khatri , and he and his descendants have continued in occupation 

thereof ever since without any interruption.It is clear that the 

Alimgarh pattx is really a compact community of agriculturists and has 
been so for about 300 years. It is no doubt in evidence that a few of the 
Sobti Khatris of Alimgarh supplement their income from agriculture 
by money-lending and by service but the main source of their livelihood is 
agriculture, and the fact that a few of them supplement their income in 

other ways does not take them out ot the category of agriculturists. 

The plaintiff’s counsel points out that there are some other proprietors in 


(1) 71 P. E. 1916. 

(2) 5 R lb 1915. 
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the pattis besides Khatris. There are, however, only a few such and they 
are recorded as fnalikan-i-qabza without any share in the shamilat of the 
patti. This fact does not, in our opinion, show that the common bond has 
been broken by the introduction ot strangers into the patti ; nor do we think 
that the fact that some of the land is cultivated by tenants is against the 
theory that these Khatris constitute an agricultural community, for the 
presence of tenants is a common feature in every village. 


Bhandari Khatris of Jalalabad, district Amritsar, are governed, in 
Bhandari Khatris the matter of succession, by the ordinary agricultnral 
of Jalalabad, dis- custom and not by Hindu Law. (l) It was observed 
tnet Amntsai. - n t hi s case ,—“ In 60 P. R. 1895 it was observed that 

in a case in which the parties are by caste Hindus of good position 
and residents of a town, and though holding land, non-agriculturists, 
depending for their livelihood on avocations other than cultivation of 
land, while the court should see in the first instance whether there 
is any custom bearing on the question at issue relating to inheritance, 
alienation, etc. no presumption should be made in favour of the existence 
of such custom, which will have to be established by the evidence of the 

parties. This principle was followed by Reid J. in 107 P. R. 1901. 

The principle underlying the above mentioned decisions is now well 
established, namely, that each case of alleged custom has to be decided 
primarily upon the proof actually adduced in that case and not upon 
a priori grounds ; and that where the parties concerned are high caste 
Hindus not depending for their subsistence on agriculture the presumption 
in the first instance is in favour of the applicability of Hindu Law to 
the exclusion of custom. In the present case the initial burden lay on the 
defendant (who asserted that custom applied) of proving that the parties 
were governed by custom and not by Hindu Law ; but I agree with the 
Courts below that he has discharged that onus , and it must be held that 
in matters of succession to landed property custom applies to the parties 


and not their personal law.”— per Shah Din J. 

Gujral Khatris of Pind Dadan Khan, district Jhelum, are governed 
by agricultural cusmatters of alienation. “The Gujral 
Jhelum T district.* Khatris at Golpur have a separate patti of their own 

and furnish two out of the three lambardars of the 
village, and they have been owners of the land in the village from the 
time of its foundation. The Khatris of this village are dependent on 
agriculture and cultivate land with their own hands and have been doing so 
ever since the village was founded.—The occupation of the members 
of the community is generally agriculture.” (2) 


(1) 61 P. R. 1916. 

(•2) 1921, 64 I. C. 180. 
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Wadhaxvan Khatris of mauza Ara in the Kharian i tahsil; district 
Wadhawan Khat- Qujrat, are governed in matters of alienation by t le 

in* t°he M K U harian a general customary law of the province. (1) 
tahsil, district 

Gl,Jrat ^Sodhi Khatris of Ferozepore district in matters of alienation are 
Sodhi Khatris. governed by Customary Law and not by Hindu Law. UJ 
Sodhi Khatris of Anandpur (district Hoshiarpur) do not follow Hindu 

Law in matters of inheritance etc. (3) 

Where a childless Sikh Guru and a Sodhi Khatri of Muktsar Tahsil, 
Ferozepore District, executed a number of leases in consideration of cash 
fines and certain annual rents payable by the lessees who were constituted 
occupancy tenants, under S. 5 of the Punjab Tenancy Act, as they were 
called, but with plenary and uncontrolled powers of alienation and rig 
of succession lineally as well as collaterally in the male line, and tie 
reversioners sued for a declaration that the leases were alienations of ances¬ 
tral property by a childless male proprietor without necessity and were inva¬ 
lid by custom as against reversioners, held amongst other things, that the 
parties though Sodhi Khatris of a priestly family, had held land from 
a long time, and practically lived by agriculture and must be held bound . 
by the customary restrictions which prevent a childless male proprietor 
from alienating ancestral land without necessity to the deteriment of his 
agnatic heirs (4) 

In matter of alienation by a sonless proprietor of a family of Sodhi 
Khatris of Zira, Ferozepore District, held that the plaintiff (a son) had 
a locus standi to contest the alienation in presence of father. (5) 

Maini Khatris in the Kasur Tahsil of the Lahore District are 
f governed by custom in the matters of succession to 
Kasur Tahsil, sonless proprietors and not by Hindu Law. to; Apart 

Lahore District. from the wajib-ul-arz of 1856, the Khatris as a tribe 

were consulted at the time of the preparation of the riwaj-i-ani of the 
Lahore District, and therefore must be taken to be governed by Customary 
Law ”—vide 1934 Lah. 580 ; 1932 Lah. 326. 

Sobti Khatris of Gujrat District are governed in matters of 
Sobti Khatris of succession by the customs prevailing amongst agricul- 
Gujrat District. turists. “ As the parties are high class Hindus, the 
initial presumption, of course, is that they are governed by their personal 
law and the onus was upon the plaintiffs to show that they were governed 
by custom.” In this case custom applied, it being found that their main 


<SL 


(1) 1927, 1011. C. 194=A. I. R. 1927 Lah. 845. 

(2) 1921, 4 Lah. L. J. 64. 

(3) 1926, 7 Lah. 522=A. I. R. 1926 Lah. 395. 

(4) Sodhi Kartar Singh v. Slier Singh*= 50 P. R. 1895. 

(5) 84P. R. 1898 [F. B.] 

(6) Sohan Singh v. Mst. Naraini= A. I. R. 1936 Lah. 540=168 I. C. 929. 
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source of livelihood was agriculture. The fact that a few of them eked 
out their living by money-lending or service did not take them out of 
the category of agriculturists, (l) 

Khatri Sikhs residing in a village of the Ambala tahsil, are governed 
Khatri Sikhs. * n ma tt er s of alienation by the ordinary customary law 
of the province. (2) It was observed in this case:—“ They 
depend on agriculture for their living, but also they practise money-lending. 
They do not follow their personal law strictly, for it is clear from the evi¬ 
dence on the record that daughters do not succeed amongst them. Still, 
of course, it is quite possible for a man to be governed by his personal law 
modified by custom. The main question seems to me to be, should the 
parties be considered as persons depending mainly on agriculture and 
looking to money-lending only as a subsidiary ' means of livelihood, or is 
money-lending their main occupation, and agriculture only the supplement? 

.The mere fact that they also indulge in money-lending is not, in my 

opinion, of significance, considering that even Juts often break out as 
money-lenders. 


72 P. R. 1878 — Kakris of Tahsil Moga, in adoption. 

162 P. R. 1883 Nur Mahal, Jullundur, in adoption. 

44 P. R. 1884 Agriculturists of Mauza Tappala, Sharakpur, in 
succession to ancestral property. 

101 P. R. 1884—Agriculturists of Tahsil Batala, in alienation. 

24 P. R. 1891—Agriculturists of Jhelum, in alienation. 

93 P. R. 1892 Agriculturists of Ahmadpur, Tahsil Shorkot, Jhang, 
in alienation. 

24 P. R. 1900—Mauza Kawari, Ambala, own custom differing 
from agricultural custom in adoption. Non-culti¬ 
vators, owning a little land, engaged in trade and 
service. 

3 P. R. 1901—Dhawans of Ferozepore City, own custom in 
adoption. 

77 P. W. R. 1907—Tahsil Batala. 


“Where a Khatri and his ancestor have been purely agriculturists for 
generations they are as much bound by custom as any other agricultural 
tribe.” 

16 P. L. R. 1911—Non-agriculturists of Gujranwala, own custom in 
adoption. 

1 Bah. 69—Amritsar, own custom allowing adoption of daughter’s 
son. 

1931, 137 I. C. 81 —Chopra Khatris of Akalgarh, Wazirabad tahsil, 
follow custom. 


(1) 5 P. R. 1915—A. I, R. 1914 Lah. 212 

(2) 1911, 111 , c. 406=87 P. W. R. 1911. 
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Jhanjian, Ferozepore District, governed 
by agricultural custom. 

—Khatris of Ajnala Tahsil, District Amritsar. 

557 —Khatris of different villages in the Gujrat 
District. 

ia Sodhis. 



30 P. R. 1894—Agriculturists of Mauza Kalan Chakian, Sialkote, in 
adoption. 

21 P. R. 1896—Bedis of Hoshiarpur, in alienation. Ancestors founded 
the village generations ago; compact body, mainly 
engaged in agriculture, some in trade and profes¬ 
sions. 

(cc) Khattars. 

97 P. R. 1914—Attock, follow Personal Law in matters of alienation 
and succession. 

(■ dd) Khojas. 

Personal law applies. 

90 P, R. 1916—Chiniot Town, Jhang District, in alienation. 

Non-agriculturists, traders in town. 

Confining the case to the simple issue relating to the power of aliena¬ 
tion, we observe that the alienor was a resident of a town, did not depend 
upon agriculture for his livelihood, and belonged to a tribe, the members of 
which are, it is well known, generally traders or merchants. The onus , 
therefore lies heavily upon the plaintiffs (collaterals) to prove a custom 
placing restrictions upon the power of disposition of a Khoja and they have 
hopelessly failed to discharge it .”—per Shadi Lai and Leslie Jones J.J. 

A. I. R. 1937 Lah. 130—Trading Khojas of Chakwal town in Jhelum 

— 169 1. C. 272 District who were converted from Hinduism and 

= 38 P, L. R. 1022 who are not agriculturists do not follow custom in 
matters of inheritance but Muhammadan Law. It is true that these 
Khojas were once Hindus, but it must be established by the party who 
pleads that they follow custom, that when they were converted to 
Muhammadanism they did not follow Muhammadan Law but custom and 
also what that custom was. 


Custom applies. 

27 P. R. 1868 Of Kasur, in succession. 

52 P. R. 1888 Of Kasur, own custom in succession. 

140 I . R. 1908 Shamis of Lahore City; formerly Hindus who have 
retained custom in succession. 

C. A. 1550 of 1916 Vighmals of Shahdara, non-agri.cultural converts 
from Hinduism, in succession. 

1920, 3 Lah. Khojas, i. e. converted Khatris (of Lahore and 
J. 91 Shahdara), in matters of succession. 


PUNJAB CUSTOMARY LAW 

“For the appellants it was urged that the late Chiragh Din had per¬ 
formed a Haj and on more than one occasion had expressed his adherence 
to Muhammadan Law. But those circumstances in themselves prove 
nothing, for all over the Punjab we find instances of Muhammadans who 
observe Muhammadan Law strictly on the religious side but in matters of 
succession most undoubtedly observe custom. From the instances as 
proved by the parties which have occurred outside this family, it is 
clear that among Khojas (who almost invariably are residents in urban 
areas) some follow custom and others their personal law.—The family 
of the parties (in the present case) unlike most Khoja families has agri¬ 
cultural traditions and within recent times inhabited not a city but 
a village and depended, at any rate in some degree, upon agriculture for 
its maintance. Indeed, many of its members are still villagers .”—per 
Rossignol and Raoof J . J . 

(ee) Khokhars. 

90 P. R. 1910—Non-agriculturists of Gujrat Town follow Personal 
Law in alienation. 

94 P. R. 1891—Agriculturists of Jhelum, follow custom in alienation. 

35 P. R. 1896—Agriculturists of Tahsil Gujrat, follow custom in 
adoption and alienation. 

iff) Lohars. 

Follow Personal Law. 

6 P. R. 1879— Lahore, in adoption. 

101 P. R. 1906—Kotli Loharan, Sialkot, in alienation. Small 
town artizans, no land belonging to village though 
owning a little elsewhere. 

Custom applies. 

51 P. R. 1901—Mauza Jamsher, Tahsil Jullundur, in alienation. Not 
a compact body, but cultivators for generations. 

39 P. R. 1906—Mauza Kunjah, Gujrat, in alienation. A small 
town; migrants from Mauza Lorai, a compact 
village community, classified in the Riwaj-i-am as 
agriculturists and following Jat custom. 

39 P. R. 1906—Mauza Lorai, Gujrat, a compact village community. 

49 P. R. 1909—Agriculturists of Amritsar, in adoption. 

A. I. R. 1934 Lah. 910—Manghowal (Gujranwala District) Mere fact 
that deceased did not work as blacksmith does 
not prove that custom was given up. 

(gg) Madaris. 

7 P. R. 1911—Jugglers of Ludhiana, follow custom in alienation. 

Not gazetted; living almost entirely on agriculture 
for generations, though a tew of tribe still practise 
jugglery. 
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(hh) Mahajans. 

7] P. R. 1882—Karnal, own custom in 


succession. 


(ii) MaheSris. 

1 Lab. 92—Delhi, follow custom in adoption, 


( ii ) Majawars. 

38 P. R. 1883—Data Ganj Baksh shrine, Lahore, follow custom in 
succession. 

66 P. R. 1905—Landholders ot Tahsil Mailsi, Multan, follow custom 
in succession. 

1930, 12 Lah. 286—In matters of alienation of ancestral property, 
Majawars of the shrine of Data Ganj Baksh at 
Lahore, who described themselves as Rajput 
Sheikhs , but whose principal source of livelihood 
was earnings from service at the shrine, are 
governed by the Muhammadan Law and not by 
custom. 


(kk) Mirasis, 

113 P. R. 1884—Ferozepore, follow Personal Law in succession. 

(ee) Qureshis —Not one of the dominant agricultural tribes in 
the Province— prima facie governed by Muhammadan Law. 


As regards Qureshis there exists a strong presumption that they are gover¬ 
ned by Muhammadan Law (l). As observed in Jawahar Singh v. Yaqub 
Shah (2)—“ Speaking generally, it may, we think, be safely predicated of 
Qureshis that they are not members of an agricultural tribe. They belong 
to a tribe which came originally trom Arabia or at least tradition so has it, 
and they claim to be the tribe to which the Prophet belonged. Prima facie, 
theroefre, the members of this tribe would be zealous of adhering to the 
principles of their personal law, the Muhammadan Law, and in their case, 
even when we find them holding land, the same presumption cannot be 
predicated regarding them as a class as may properly be made, as a result 
of experience in regard to agricultural tribes either personally or in particular 
localities.” In all such cases, where the parties belong to a tribe or com¬ 
munity which is not well known to be one of the dominant agricultural tribes 
of the Province strong proof is in our opinion needed before the court can 
conclude that they are regulated in matters relating to succession, alienation 
and the like questions, by the rules observed commonly by the members of 
such dominant agricultural tribes. Mere land ownership is not per se suffi¬ 
cient proof of this in such cases. 


(1) 107 P. R. 1917 at .p424; 1931, 13? I. C. 652. 

(2) 5 P. R. 1906=59 P. L. R. 1906 1 See also 122 P. R. 1893. 
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In a suit relating to succession between members of the Qureshi tribe, 
when neither party proves any custom affirmatively recourse should be had 
to Muhammadan Law, (l) 

Personal law applies. 

In matters of succession, Qttreshis, residents of Bhera Xown, District 
Oureshis of Shahpur, whose common ancestor migrated to Lahore 
B he Town, Dis- where he worked as Imam of Begum Shahi Mosque and 
trict Shahpur. a i so carr j ec i on piri muridi, must be presumed to be 

governed by the Muhammadan Law. (2) 

In this case the defendants pleaded that customery law applied and 
that in the presence of sons the daughters did not succeed to their father s 
estate. It was held that the defendants on whom the onus lay heavily of 
proving that parties were governed by customery law, had failed to dis¬ 
charge it and as no custom had been estalished by the evidence on the record 
it must be held in view of the provisions of Section 5 of the Punjab Laws 
Act, that the parties were governed by their personal law. 

In Muhammad Shah v. Bukkan Shah (3) a person challenged to the 
unrestricted power of alienation of a Qureshi proprietor of 
Sheikh Musa, mauza Pindi Sheikh Musa in the Lyallpur District, which 

Lyallpur district. yillage was formerly included in the Montgomery district. 

Held, that such person has the onus on him to show that the Qureshi 
proprietors living in this village have abandoned the rules of their personal 
law and have adopted the customs prevailing among the dominant agri¬ 
cultural tribes of the Central Punjab. 



Qureshi Chishtis of Ferozepore District are not governed. by their 
personal law i. e . Muhammadan Law, but by agricultural 
pur- 1 2 3 4 S District* eroze custom. There is therefore the presumption that among 

these Chistis the power of alienation is restricted in re¬ 
spect of ancestral property. The onus of proving that vendor had an 
unrestricted power of alienation is on the vendee (4). 

175 P. R. 1883—of Wazirabad, in succession. 

92 P. R. 1901—Non-agriculturists of Gujranwala Town, in succes¬ 
sion. 

5 P. R. 1906—of Mauza Kareli, Pind Dadan Khan (Jhelum Dis¬ 


trict), in alienation, 

45 P. R. 1908—of Mauza Guliana, Gujar Khan tahsil (Rawalpindi 
district) in succession. Pirs holding land. 

50 P. R. 1910—Non-agriculturists of Ferozepore City, in succession 
to land ; special custom pleaded. 


(1) 1922, 3 Lah. 278 ; See also 1922, 3 Lah. 274. 

(2) 1933, 14 Lah, 794. 

(3) A. I. R. 1931 Lah. 12—1930, 11 Lah. 528. 

(4) Ata Mohammad v. Fateh Mohammad~A< I. R< 1330 Lah. 900—-1930, 129 

I. C. 75G. 
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R. 1911—Although Qureshis of Mianapur (a suburb of 
Sialkot City) ) do not in all matters follow Mu¬ 
hammadan Law, the burden of proving that the 
tribe follows custom under which alienations 
by a male proprietor are controllable by his rever¬ 
sionary heirs is on the latter and that in default 
of such proof, personal law must be applied. 

107 P. R. 1917—of Pakpattan (District Montgomery), in succession. 

A I. R. 1922 Lah. 222= of Mauza Taragarh (District Gurdaspur). 

1923, 3 Lah. 274 = 69 I. C. “ The parties are Qureshis a tribe regard- 

ing which it has been said in 5 P. R. 
1906 that a strong proof is required of its members being governed by 
custom opposed to Muhammadan Law. The Qureshis of this village are 
not a compact village community or section of a village community. They 
obtained their land originally by charitable gift. The parties’ family own 
60 ghumaous only and are not sharers in the shamilat. They are not 
shown to be a family dependent on agriculture. Some members are 
agriculturists but the majority follow other avocations. Qureshis are not 
notified as an agricultural tribe under the Punjab Alienation of Land Act 
in the Gurdaspur district and do not appear in the Riwaj-i-am ” 

A. I. R. 1923 Lah. 368—of Lahore Town, not being agriculturists, in 

= 1922, 76 I.C. 770 matters of succession. 

“ The plaintiffs, who are Qureshis , though they originally belonged 
to Chiniot, have now been living in the town of Lahore for a large number 
of years, and the property in dispute is also situated in this town. They are 
not agriculturists and have been carrying on the profession of masonry for 
more than one generation. 

1922, 4 Lah. 85—of Multan City, in succession. 

“ The plaintiffs-collaterals have failed to prove a special custom in 
the family of the Qureshis of Multan City to which the parties belonged, 
according to which daughters do not succeed to agricultural land in the 
presence of sons, though as regards urban immoveable property they take 
their share according to Muhammadan Law.” 

In this case the parties were admittedly governed by Muhammadan 
Law and not by the general agricultural custom of the Province, but 
it was sought to prove a special family custom (in contravention of the 
Islamic law of inheritance) by which sons alone succeeded to their father s 
agricultural land. It was held that the instances cited in support of the 
alleged special custom were not sufficient to prove the custom. 

A. I. R. 1931 Lah. 315 (l)—of village Rupar Kalan, tahsil Fatehjang 

in the Attock District, in alienation. 

“ The only point which has been brought out in the evidence of these 
witnesses is that on the death of one H his son succeeded to his property 


Ml MSTfy 


PUNJAB CUSTOMARY LAW 



to the exclusion of his daughter and his widow. But this solitary instance 
cannot be held to be sufficient to establish, that the parties are governed by 
Customary Law even in matters of succession, much less in all matters.” 

Custom applies 


39 P. R. 1886—of Silara Sheikhs of Mauza Silara, Chiniot Tahsil, 
in alienation. 

69 P. R 1890—of Dera Ismail Khan, in alienation. 

C. A. 682 of 1899—of Gurdaspur. 

101 P. R. 1902—of Bhera, Shahpur, own custom, like Muhammadan 
Law in alienation ; Agriculturists- 

140 P. L. R. 1902— Qureshis , living in a village in the Gurdaspur 
district, follow agricultural custom and not 
Muhammadan Law, in such matters as that of 
daughter’s succession. 

79 P. R. 1912—of Qasba Thoru, Tahsil Nuh, Gurgaon, in alienation 
and succession. 

19 P. R. 1916—of village Hardo Sheikh, Tahsil Phillaur, in gifts ; 

custom more favourable to daughters than ordinary 
custom ; compact community ; cultivating land for 
12 generations. 


(mm) Rawals 


6 P. R. 1902—Mauza Budala, Tahsil Nurpur, Kangra, follow custom 
in alienation 


(nn) Sheikhs—Ordinary presumption is that personal law 
applies. 

Personal Law applies- 


130 P. R. 1884—Kashmiris of Sialkot Town, in adoption and 
succession. 

41 P. R. 1901—of Badli, Rohtak (now in Delhi Province), in 
adoption and succession : Not primarily agricul¬ 
turists, but in service ; in such cases, no presump¬ 
tion of custom. 

I. P. R. 1907,—Ansari Sheikhs of Basti Danishmandan, Jullundur 
affirmed on appeal District, follow Muhammadan Law, in alienation 
to Privy Council and succession. A male is competent to make 
(126 P. R. 1912 an absolute gift of ancestral property in favour 
P. C.) of a daughter. 

113 P. R. 1912—In matters of succession, Muhammadan Sheikhs 
of Delhi City, who are labourers and artizans (and 
not agriculturists in any sense) are governed by 
Muhammadan Law and not by custom. 

7 P. W. R. 1914—Families descended from Diwan Kilandar Bakhsh 
of Hansi, known as Pirzadas or Sheikhs. It does 
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74 P. R. 


not necessarily follow that because a family de 
parted from its personal law in one respect, it has 
adopted custom in all other respects, 
j 914 —Sahaal Sheikhs, converted from Hinduism, living 
in Jullundur City, do not, in matters of alienation, 
follow agricultural custom. In this case gift of 
ancestral property in favour of wife was upheld in 
the presence of the donor’s collaterals who failed 
to prove that the donor could not deal with his 
property at his will. 

“ That the Jullundur Sahgals do not follow Muhammadan Law 
in all respects may well be true e.g. it is said that daughters do not inherit, 
but they are not an agricultural tribe, they reside in a town, they appear to 
be dependent mainly on service and not on agriculture for their livelihood ; 
and so there is no presumption whatever in favour of a general custom, 
and the mere fact that they do not follow Muhammadan Law strictly in 
matters of inheritance is no proof that they follow the general agricultural 
custom whereby a proprietor cannot alienate ancestral land except for 
necessity .”—Per Johnstone and Chevis JJ . 

A. I. R. 1935—Where the parties to a suit are Siddiqui Sheikhs 

Lah. 908 = 157 residing in the town of Rohtak, whose ancestors 
are stated to have migrated from Arabia many 
centuries ago and who for generations have served 
as kctzis or mutwcillis and most of the members of 
whose family are engaged in trade and service and 
have not followed the plough in agricultural 
pursuits, the initial presumption is in favour of 
their being governed by their personal law ; and if a 
party pleads the existence of special family custom 
in the family, the onus lies heavily on it to prove it. 


I. C. 860 = 
P. L. R. 655 


37 


Custom applies 


6 P. R. 1902.—Of Mauza Bundala, Tahsil Nurpur, Kangra, in 
alienation. 

C. A. 1032 of 1881—Kunjpura Karnal. 

2 P. R. 1883 "—Ansaris of Basti Danishmandan, Jullundur in 
alienation, 

74 P. R. 1902 —Bokharis ot Mauza Bakarwala, Delhi, in succes- 
cession. Land-holders ; constant references by 
family in past to custom being their rule. 

(oo) Sheikh Qureshis. 

Personal law applies. 

Of Gohana—Rohtak District — succession—presumption is that 
they follow personal law , 
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It was held in Ayazud-din v. Mahfuzunnisa (l) “The parties, as 
stated above, belong to the tribe of Qureshi Sheikhs which is not one 
of the agricultural tribes of the district, and they are residents of a town. 
It is also clear that they do not till land with their own hands and 
mostly live on Government service. In these circumstances, there is no 
presumption that the general agricultural custom applies to them and the 
onus is on the plaintiff who puts forward the custom to prove it to the 
satisfaction of the court. It is true that there are instances in this family 
of the exclusion of daughters by sons, of sisters by brothers, and of the 
succession of widows in the absence of sons. It was also held by the 
Division Bench of this Court in Nasib-un-Nisa v. Unied Alt (Civil 
Appeal No. 801 of 1902) that among Qureshi Sheikhs of Gohana, collater¬ 
als related in the second degree excluded daughters from succession. 
These instances only go to prove that in some matters the personal law 
of the parties has been modified by custom; but there is no warrant 
for the presumption that, in all matters, custom has superseded the 
Muhammadan Law. 


Custom applies. 

Held the Qureshi Sheikhs of Qasba Thora, Tahsil Nuh, Gurgaon 
District, are governed by custom and not by their personal law, and that 
consequently a gift made by the widow of the last male owner in favour 
of the collaterals of her deceased husband, to the exclusion of others, was 
vaild. “We find that, whenever succession opened out in the family, 
the rule of inheritance by the sons, and in the event of a male proprietor 
dying sonless, his widow succeeded to the whole estate to the exclusion of 
daughters and collaterals- This rule of succession is in direct contraven¬ 
tion of the rule of Muhammadan Law, and it shows that whenever a 
widow succeeded to the whole estate of her husband she succeeded only 
to a life interest and not as full owner.”— per Shah Din and Scott-Smity. 

JJ (2) 

(; pp) Suds 

125 F. R- 1880—Ludhiana, follow personal law in adoption. 

(, qq ) Syads— prima facie governed by Muhammadan Law. 

Follow Personal Law. 

Syads should ordinarily be expected to follow their personal law 
and very strong evidence is needed to rebut the presumption in their 
case that they are governed by Mohammadan Law. (3) 

60 P. R 1878—Mauza Kharkhauda, Rohtak, in succession. 

4 F R 1888—Gardezis of Multan, in succession. 


(1) A. 1. K. 19to Lab. 184=53 P. R-1915. 

(2) 79 P. R. 1912. 

(3) A- I. R. 1933 Lah.59. 
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89 P. R. 1889—Gilanis of Multan, in succession. 

25 P. R 1890—Bokhari Shias of Qasba Sadhawa, Ambala, in 
alienation and succession. Muhammadan Law 
applied, though it is clear they did not follow it 
strictly. 

35 P. R. 1891—Kharar, Ambala, in succession. Non-agriculturists 
owning land. Family members in Government 
service. 

54 P. R. 1903—Shias of Ambala City, in alienation and succession- 
Non-agriculturists owning a little land ; owners of 
shops and homes in city. 

62 P. R. 1904—Tahsil Bannu, in succession. 

98 P. R. 1913—Shias of Ambala City. Though not strict followers of 
Muhammadan Law, do not follow custom in 
matters of succession. Fact that a widow’s estate 
has intervened is no criterion of custom. 

1921, 64 I. C. 8 —Bukhari Syads of Alawalpur (district Jullundur) 
are governed by Muhammadan Law in matters of 
alienation. “The parties are tailors and there is 
no evidence to show that any members of their 
family earned their living by agriculture. The 
mere fact that the land has been in the family 
for several generations will not suffice to show that 
they follow agricultural custom.” 

1927, 28 P. L. R. 322—Alawalpore, District Jullundur, are governed 
by Muhammadan Law, in matters of alienation. 

A. I. R. 1933 Lah. 59—Syads of Nangloi in the Delhi Province are 

= 140 I. C 584 governed by Muhammadan Law. 

1933, 144 I. C. 187—In matters of alienation of ancestral property, 
Syads of Jhang District follow Muhammadan 
Law. 

Follow custom 

C. A. 300 of 1870—Ludhiana City, in succession. 

75 P. R. 1879 —Shias of Sadhura, Ambala, in succession. 

95 P. R. 1879 —Bukharis of Jhang, in alienation and succession. 

102 P. R. 1884—Ferozepore suburbs, in adoption and succession. 

84 P. R. 1886—Agriculturists of Gujrat, in adoption. 

82 P. R. 1887—Mauza Kharkhauda, Rohtak, in alienation and suc¬ 
cession. 

18 P. R. 1889 Gardezis of Mauza Salar Kalan, Multan, in 
succession. 

60 P. R. 1889— Sabzwaris of Mauza Dinpanah, Shakargarh, in 
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succession. Agriculturists ; compact village com¬ 
munity. 

32 P. R. 1892 —Sunnis of Uchagaon, Delhi, in alienation and suc¬ 
cession. 

138 P. R. 1892—Gujrat town in alienation; Landowners in adjoining 
villages. 

144 P. R. 1893 ) Mauza Kharkhauda, Rohtak, in succession. 

143 P. R. 1893 ) 

86 P. R. 1894—Agriculturists of Rawalpindi, in adoption and aliena¬ 
tion. 

11 P. R. 1896—Ambala District in alienation and succession. 

C. A. 538 of 1897—Mauza Kharkhauda, Rohtak, in succession. 

40 P. R. 1897—Mauza Doraha, Ambala, in succession. 

86 P. R. 1900—Agriculturists of Tahsil Jullundur, in succession. 

102 P. R 1901 —Gardezis of Multan, in succession. 

16 P. R. 1906—Mauza Khanpur, Hoshiarpur, in alienation. 

18 P. R. 1906—Mauza Shahabad, Karnal, in alienation and suc¬ 
cession. 

25 P. L. R. 1906 —Sufis of Ludhiana City, in succession. 

40 P. R. 1907—Gilanis of Mauza Masania, Batala, in alienation and 
succession. 

68 P. R. 1908—Basti Syadan, Tahsil Shujabad, Multan in succession. 

70 P. R. 1908 —Bokharis of Gujrat, in alienation and succession. 

132 P. R. 1908 —Hamdanis of Talagang, in alienation 

96 P. R- 1909—Mauza Masanian, Batala, in succession. 

135 P. L. R. 1910—Mauza Saranga, Ambala, in succession. 

58 P. R. 1910 —Sunnis of Mauza Chuma, Tahsil Gurgaon, in succes¬ 
sion and alienation. 

14 P. R. 1911—Sialkot City, in alienation and succession. 

92 P. R. 1911 —Bokharis of Tahsil Zira, in alienation. 

251 P. L. R. 1911—Mauza Kharkhauda, Rohtak, in succession. 

34 P. R. 1915 —Bastis of Barti Pirdad Khan, Jullundur, in suc¬ 
cession. 

1921, 2 Lah. 383 ) Sayads of Kharkhauda, Rohtak District, 

1924, 6 Lah. 117 P. C. [ have for a long period followed custom and 

1927, 102 I. C. 751 j not the strict Muhammadan Law but they 

1920, 4 Lah. L. J. 496 J have nevertheless been somewhat influenced 
by their personal law and have widely recognized 
the rights of succession of females. 

1927, 9 Lah. 428—The question whether in matters of succession, 
Gardezi Sayads of Multan are governed by the 
Customary Law of the Province, or by the 
Muhammadan Law, was left open. 
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village Khai (District Lyallpur) 
custom. The parties in this case apparently 
led mainly on agriculture for their livelihood 
only on piri muridi . 


(rr) Telis 


Follow personal law 

158 P. L. R. 1912—Ajnala, Amritsar, in succession to house. 

A. I. R. 1933 Lah. 240 ( 2 ) — Village Bhonike, Autar, 

Chunian Tahsil, Lahore District, do not follow custom even though 
in some villages Telis follow custom. It was observed—“The burden 
was upon the appellants to establish (l) that they followed custom 
and (2) if so, what that custom was. They have not produced the Riwaj-i- 
am or Customary Law of the district to show that, according to it they 
followed custom. All they did was to examine certain witnesses who boldly 
stated that they followed agricultural custom, no instances being given. 
On the other hand, it has been established that these Telis own a very 
small area in the village, that they do not form a compact agricultural 
community, that they are not confined to agricultural pursuits and that 
they did not come to the village with the founder thereof. Lastly, it has 
also been proved that a large number of alienations have been made by 
these Telis without objection by collaterals. In these circumstances there 
can be no doubt that the appellants have failed to prove that they follow 
custom .”—per Addison J. 

A. I. R. 1936 Lah. 60 The Telis are a distinct tribe in the Punjab 
and are a true caste and not merely followers of an 
occupation. All Teli Chohans are not necessarily 
Rajputs. 


Follow custom 

30 P. R. 1896 Quasi-agriculturists of Lahore District, custom is 
followed. 

103 P. R. 1900 Telis of Pachmand, Shahpur District, in succession. 

6 P. R. 1917—Mauza Budhial, Tahsil Chakwal, Jhelum. 

(ss) Udasi Faqirs 

15 P. R. 1874 Ambala , follow Personal Law. 

C. F. VIII All. 646. 

A. I. R. 1936 Lah. 496—Fakir (Jullundur) is not a caste as such but 
only a class of persons. 

(tt) Zargars 

1922, 3 Lah. 397 Zargars, being non-agriculturists, would prima 
facie follow their personal law and the onus that 
they are governed by custom in matters of 
succession lies on the party asserting such custom. 
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51 P. R. 1903—Ambala City, follow Personal Law in adoption, 
alienation and succession. 

61 P. R. 1903—Non-agriculturists of Dagshai, Ambala, follow 
Personal Law in succession. 

Indian Christians 

By virtue of S. 5 of the Punjab Laws Act, (under which, in che 
Punjab the primary rule of decision in matters of succession etc. is custom), 
it is open to an Indian Christian in the Punjab to prove that he is governed 
in matters of succession, adoption etc., by a particular custom and not by 
the provisions of the Indian Succession Act. (l) 

Sikhs 

In the absence of any proof of any custom Sikhs are governed by 
Hindu Law. (2) 

The rule regarding migrants 

In the following cases of migrants from other districts the law or 
custom of the district of origin was observed and followed:— 


Case 

Tribe 

District of 
residence 

District of 
origin 

85 P. R. 1884 

Aroras 

Amritsar 

Multan 

5 P. R. 1895 

Manuzais 

Do 

Afghanistan 

30 P. R. 1903 

Brahmins 

Do 

Oudh 

61 P- R. 1903 

Zargars 

Ambala 

Saharanpur 

94 P. R. 1913 


Hoshiarpur 

Jullundur 

138 P. R. 1893 

Pathans 

Mianwali 

Ban nu 

58 P. R. 1905 

Sikh Sidhu Jats 

Amritsar 

Jaisaimir 

95 P. L. R. 1915 

Maheshris 

Delhi 

Bikanir 


(1) 1928, 116 1.0.906. 

(2) Sohan Lai x.Ishar Singh and others^ A. L R< 1934 Lah. 800, 31 Cah 11 relied 

on ; See also 84 P* R» 190,3 (P'C*) 
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Their defects. 


CHAPTER IV. 

PROOF OF CUSTOM 
Section—I 

EVIDENTIAL VALUE OF RIWAJ-I-AM and WAJIB UL-ARZ. 

31. Official Records of Tribal Custom—Wajib-ul-arz and 
RiwaH'-am. 

The first official attempt to record custom was made when the re cords 
for the first regular settlement were drawn up during 
vihage^admlnistra- the Period extending fro m 1845 la 1865. The records-of- 
tion paper. rights prepared for each village c ontained ai iJtadiaiaiglia- 

tio n paper,” Or ^njih^uUarz. that is a statement of “matters which it i s 
prope r to set forth”, and amongst these matters were the spec ial custo ms 
of the village, or as much as was known of them. Mr. Thomason re gard ed 
it as “ the most im portant of _a!Lthe .papers, for it is intended to show the 
whole of the cons>t i j tujioEL.of~the^Jlage.^ * 

This mode of recording custom was open to obvious objections. The 
clauses in the wajib-ul-arz relating to custom were 
mixed up w ith others relating purely to matters ot e xe¬ 
cutive administration, the information given was very meagre, and 
it was repeated verbatim for village after village, so that it was 
impossible to say how far it represented the opinions of the people 
themselves, or was a mere invention of the officials drawing up the record. 
Accordingly, Mr, A. Brandreth, in preparing the records for the Jhelum 

District, as explained in his report of 1864, separated 
Changes intro- , 

duced by Mr. A. matters relating to custom from the rest of the wajtb-ul- 

B rand re th in arz p U |- th em j n the form of questions to the various 

Jhelum. 

tribes, or classes forming the village communities, and 
recorded separately, the answers given. Apparently the record was prepared 
for groups of villages, though a copy of it was made for each village. 
(Roes Tribal Law in the Punjab , p . 33). 

By the time the first regular settlement came under revision, it had 
Tribal records become apparent that the customs governing the people, 

prepared by Mr. as regards rights in land, had a tribal rather than a 

Pnnsep in local or igj n . they were not peculiar to a particular 
village or locality, but were common to the whole tract 
occupied by members of the same tribe, and even for different tribes were 
very similar in their main features. Accordingly, in 1865 Mr. E. A, Prinsep 
the Settlement Commissioner, under whom the work of revision was being 


Directions for Settlement Officers, ” Edition of 1850, paragraph 107. 
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the sanction of Government to his proposal that in 

future .customs should be omitted entirely from the Wajib-ul-arz , and be 
recorded according to tribes, in a separate 


tahsil. This was done in all the districts which came under Mr. Prinsep 
and his assistants, viz . Sialkot, Gujranwala, Lahore, Amritsar, Gurdaspur 
and Kangra. {ibid, page 34) 


In the districts immediately under Mr. Prinsep himself the record 
consisted of a few simple questions and answers—some 

Their general twenty in all—with examples and exceptions, arranged 
cope and form. . . , P 

under the main heads of— 


I—The rights and powers of widows. 

II—Succession amongst sons. 

III— Rights of daughters and their sons. 

IV— Adoption. 

V —Power of disposal. 


But it was left to each officer in separate charge of a district to 
expand or curtail the scope of his enquiry as he pleased. 

The necessity for some approach to uniformity, at any rate as to the 
scope of the enquiry, was manifest, and in 1873 Mr. 
tern' intrcSocedby Tupper, then Assistant Settlement Officer at Dera Ghazi 
Mr. Tupper in Khan, submitted a note proposing a series of questions 
1873 * to be used as the basis of all future enquiries. This 

proposal, with a few modifications, and with the reservation to Settlement 
Officers of the power to still further adopt the questions to local require¬ 
ments was accepted, and the questions (published in full in volume III of 
Tupper’s Punjab Customary Law) were circulated for genenral adoption, 
and they have formed the basis of the record of custom in each of the 
districts which have come under settlement since they were issued ; that is 
to say, practically, the whole of the Punjab. The questions were arranged 
in the following order:— 

Part I—Questions of TRIBAL CUSTOM. 


Section I—Faintly and Tribal Connection . 

1. Betrothal. 

2. Marriage and divorce. 

3. Guardianship and minority. 

4. Succession. 

5. Adoption. 

6. Bastardy. 

7. Wills and legacies. 

8. Special property of females. 
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9. Gifts. 

10. Partition, 


Part II.—Questions of LOCAL CUSTOM. 


Section I—Proprietary Rights and Village Organization. 

1. Tenures of the Punjab. 

2. The Chakdari Tenure. 

3. Periodical redistribution of land. 


4. Inferior proprietors. 

5. Village servants. 

6. Rights of absent proprietors. 

7. Management of common village land. 

8. Partition of the same. 


Section II.—Alluvion and Diluvion 


Section III. — Production . 

1. Canals and hill storms. 

2. Wells. 

3. Manure. 

4. Agricultural machinery. 

5 Water collected on waste lands* 
Section IV.—Transfer of Property . * 

1. Landlord and tenant. 

2- Pre-emption. 

3. Mortgages. 

(Ibid* pages 34-35)* 


The mode of enquiry and the form of the record prepared is expl ained 

r i , . in full for each district by the various Settlement Officers. 

Mode of enquiry. J 

With the exception of a few districts, in which there was 
no fresh enquiry at the revised settlement but merely a sum marising 
and review of the old record prepared under Mr. Prinsep, the proce¬ 
dure generally followed was this: Mr. Tupper’s questi ons were fi rst 
revie wed by the Settlement Offic er an d his assistants, including the Superin- 
tendent in charge of ea ch tahsil, and adopted to local circumstances. The 
headman of each vill age and oth er leading m en of the chief tribes were then 
collecte d at conveni e nt cen tres ; the questions w ere carefully explained to 
them , an d discussed by th em ; their answers recorded as given, with any 
instances, in support of them, or showing exceptions, that could be quoted ; 
the village pedigree tables were carefully examined both to verify the in¬ 
stances quoted and to find others. There was then a final attestation often 
by the Settlement Officer himself, and on doubtful points a note was added 
giving the opinion of the presiding officer as to what the custom really was. 
In addition to this, in some districts, the Settlement Officer made either a 
full translation, or an English summary, of the whole record, reviewing the 
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the answers at length, and stating his own opinion {ibid, pages 35-36) 

1/lTS any district in which no riwaj-i-am or record of tribal custom has 

, been prepared it is the duty of the Settlement Officers to 

Latest instruc- -—.•— . 

tions regarding the ha ve one d rfl.wn up. It lsjonly necessary to make such 

preparation of the records f or the princip al trib es in each tahsil. The Settle- 

riwaj-i-am - —rr-— „ 

ment Officer should choose the tribes and draw up the 
list of questions. He will probably find that he can simplify a few of those 
in SirJ^ewis^Tupper’sJHst, and omit a good many of them altogether. But 
his questions should be arrangedTnTHe sartie 'order"as in SiFLewis Tupper’s 
volume. The actual enquiry made by the Settlement Tahsildars or the 
Extra Assistant Settlement Officer, who should assemble the leading men, 
including all the village headmen of each tribe, at a convenient centre, 
explain the questions to them, and record their answers. He should be 
particularly careful to ask for precedents, as regards customs which are 
likely to be disputed in the law courts, as, for example, where a tribe or a 
part of a tribe assert a usage whereby the primary division of the land in the 
case of an owner leaving male children by two wives is into two equal shares, 
one tor the offspring of each (< chundavanci ), as opposed to the usual custom of 
division among all sons per capita (pagvan i). The Settlement Officer 
should scrutinize the answers, making any which seem to him to be founded 
on alnisunderstanding of the questions, or vague, or probably incorrect. He 
should himself call together the leading tribesmen in each tahsil and 
examine them again as to such doubtful points. The faired vernacular 
riwaj-i-am may conveniently conta in separate ^, columns for the 
questions, TKe ariswers^j2tQcedents quoted a nd the Se ftlemenf Officer s 
notes. Wherever it appears to a Settlement Officer that any answer embodies 
rather a vague popular sentiment, or a feeling of what ought to be than 
what is actually, customary, he should not fail to note the fact- The faired 
vernacular riwaj-i-am should be kept in the district office. Copies should 
be supplied to the offices of the Senior Sub-Judge, the District Judge and 
the High Court. 

Where a riwaj-i-am has been drawn up at a former settlement, a 
report must be furnished through the Commissioner to the Financial 
Commissioner of the nature of its contents, and its completeness and 
trustworthiness as a record of tribal custom, and instructions must be 
solicited. 

In recent settlements English abstracts of the riwaj-i-am have been 
prepared by the Settlement Officers These are published as volumes 
supplementary to Mr. Tupper S work on ‘ Punjab Customary Law. 

For a note of what the records (Settlement Manual , para 565) 
themselves actually are in each district , see Appendix /. 

32. Evidential value of entries in Riwaj-i-am. 

Though a riwaj-i-am is not a part of the j ^ord-of-righ ts_^nd no 
presumption of truth is attached to it under section 44 of the Punjab Land 
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Revenue Act, JL 887. v et it is a public record prepared by a public officer 
in discharge of his public duties and is under section 35 of the Indian 
Evidence Act dearly admissible in evidence to prove the facts therein 
entered s ubject to rebuttal* TTEas been held in Beg . v. Alla Ditta (l) that 
statements in a riwaj-i-am which is a public record prepared by a public 
officer in discharge of his duties and under Government rules, are a strong 
piece of evidence that their contents are true and that strong evidence must 
be believed unless rebutted by the party against whom it tells. These 
statements are clearly admissible in evidence to prove the facts entered 
therein subject to rebuttal and they may be accepted even if unsupported 
by instances. 

As observed in Roe’s Tribal Law in the Punjab (page 36) (2) —“As they 
(Riwaj-i-am) stand they are legally admissible in evidence as containing 
the opinions on custom of persons likely to have it, and they in practice 
are so admitted. Being admitted, their value, like that of all other evidence, 
depends on themselves. The enquiries of which they embody the results 
are in their nature precisely the same as would be made by a Court of 
Justice, through a Local Commissioner, in any case in which evidence as 
to custom had to be taken. They have the great additional advantage 
that they are made ante litem niotarn , and on a more extended scale than 
would be possible in any particular judicial case, and that they are conduct¬ 
ed by Local Commissioners who may almost claim to be treated as 
experts. It may be that some of the questions relate to matters on which 
there is really no custom, or which are even quite beyond the comprehen¬ 
sion of the witnesses ; in some cases, too, the answers may be influenced 
by self-interest, or opposed to the evidence afforded by recorded examples ; 
the Settlement Officers have themselves pointed out instances where this 
is so. But where the answers relate to matters well within the compre¬ 
hension of the people as cases which have occurred constantly, or might 
occur any day, and when they are not opposed to the fundamental princi¬ 
ples of Tribal Law, they are most valuable evidence. In any case, it may 
be said that they are the best evidence of the kind procurable, and that 
the tribal representatives whose answers have been recorded, however 
ignorant or prejudiced they may be, are at any rate far superior to partisan 
witnesses who would be called in each case if the records did not exist”. 

Again, it has been observed by Sir Charles Roe in Gujar v. Sham 
Das (3) as regards the value of evidence recorded in the riwaj-i-am as 
follows:— 

The next exponents of customs were the Settlement Officers, who 
made the flrst Records of Rights, which include the wajib-ul-arz, which 

(1) 45 V. R. 1917 (P. C.) p. 97—441. A. 89=A. 1. R. 1916. P. C. 129=44 Cal. 749 

=381. C. 354; see also Vaishno Ditti v. Rameshri—lSSS, 10Lah.86, P. C ; 
and Ahmad Khan v. Mst Ghanni B?=6 Lah. 502, P. C. 

(2) Approved by the Privy Council in Bey v. Alla Ditta~4h P. R. 1916. 

(3) 107 P. E. 1887. 












PUNJAB CUSTOMARY LAW 


is intended to be exponent of village custom. These records were prepared 
after such careful enquiry that, by the Punjab Land Revenue Act 

(Section 4^)jthaten tries in them have a legal presumption of truth. 

Some 20 years havepasseiTsTnce these first records of custom were pre¬ 
pared, and at the revised Settlements, the Customary Law has been em¬ 
bodied, not in a wajib-ul-arz having a technical value under the Punjab 
Land Revenue Act, but in a general record of custom, called the rjwaj-i 
am . These records contain the answers of the leading men, of all the 
lambardars and of any others who choose to attend, of the various tribes 
residing within a convenient distance of the place of assembly. T he 
recorded opinions of these men are available, under section 32 (4) of the 
Indian Evidence Act, as the opinion of men, who would be likely to know 
of the existence of any custom if it did exist, and who are the very men 
who are from time to time summoned to give evidence when enquiries 
as to custom are made by the Tahsildar in particular cases under the 
orders of the Civil Courts. The Settlement enquiries have this advantage 
that they are made ante litem motam ; that the attendance at them is far 
greater than could be secured at any enquiry in a special case, and they are 
held under the directions of officers who may almost be considered experts 
at enquiring into and reporting on custom.” 


Statements in public documents are receivable to prove the facts stated 
on the general grounds that they were made by the authorized agents of 
the public in the course of official duty and respecting facts which were 
of public interest or required to be recorded for the benefit of the com¬ 
munity. In many cases, indeed, in nearly all cases, after a lapse of years 
it would be impossible to give evidence that the statements contained in 
such documents were in fact true, and it is for this reason that such an 
exception is made to the rule of heresay evidence. (1) 

The force of an entry in the Riwaj-i-atn is quite different from that 
of a condition in a village administration—paper or wajib-ul-arz which in 
some cases may be a binding agreement and in all cases, as part of the 
Settlement Record, must be presumed to be correct under section 44 of 
the Punjab Land Revenue Act. An entry in a Riwaj-i-am is, however, 
evidence as to custom, varying in value according to circumstances and 
after deriving the greatest part of its weight from the free expression of 
opinion as to customs at a time when the members of the tribe were 
assembled together, able and ready to correct and criticise the statements 
of each other, and when personal and conflicting interests were not aflame 
to cause partiality in the replies (2). 

Riwaj-i-am is of great value when recording a spontaneous state¬ 
ment by the tribes themselves that a custom exists and is recognized, 


(1) 1925, 6 Lah. 269 (P. C.) =A. I. R 1925 P C. 170.-86 L f- 054 =26 P. L. R 

390. Reversing on appeal 1920, 4 Lah. L. J. 79. 

(2) 13 P. R. 1900. 
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when such statement is opposed to the preconceived views of the 
Settlement Officer or is not quite in harmony with general theories of 
tribal custom. 

Referring to a Riwaj-i-am where the people themselves were unani¬ 
mous in stating that a certain custom existed and was recognized, 
Robertson J. (Maude J. concurring) made the following observations:— 

“ This answer (of the tribes) has all the more force because it was 
entirely opposed to the preconceived views of the Settlement Officer who 
recorded it and who was clearly very reluctant to accept it. In our 
opinion, however, if there is any value at all in these answers recorded in 
statements of custom, apart from support by legal decisions, it lies in the 
spontaneous statement by the tribes themselves at a time when there is 
no dispute to bias them of what they consider to be their own customs 
even when those statements are not quite in accordance with any 
general theory of tribal law which may have been evolved elsewhere. In 
our opinion the true spirit of tribal custom is neither more nor less than 
the custom which is proved to exist, and we shall not, in coming to a 
conclusion on this point be swayed too much by general theories on the 
subject.” (l) 

^ 33 . Riwaj-i -am must record the actual custom and not what 
individuals think should be the custom. 

As held by their Lordships of the Privy Council in Anant Singh v. 
Durga § ingh (2) where it se eme T proba ble that the entries recorded Tn 
the Riwaj-i-am connoted the views of individuals as the practice they would 
wish to see prevailing, rather than the ascertained facts of a well-establish¬ 
ed custom weight must be attached to the circumstances that there was 
no evidence of an instance of the alleged custom. Again, it was held 
by the Oudh Judicial Commissioner in Mohd• Ali Khan v. Ghazanfar AH 
Khan (3) that where a wajib-ul-arz contained merely a record of jthe 
wishe s and opinions of the parbes^ it^ould'not^e regarded as_establishing 
any binding custom at variance with the personal law of the parties. 

An entry in the Riwaj-i-am give s rise to a rehntt abfc preemption 
and the onus of rebutting such presumption of correctness is on the party 
who challenges its correctness. (4) 

The burden is always on the person who alleges that custom is 
different to that stated in Riwaj-i-am . (5) 

The Riwaj-i-am is a public record prepared by a public officer in the 
discharge of his duties and is clearly admissible in evidence to prove the 


(1) 26 P. K. 1901 at p. 82. 

(2) 32 All. 363. 

(3) 60 I. C. 147. 

(4) Shoo Chand v. Daya Mam^A. I. R. 1934 Lah. 87-448 I. C. 1005. 
( 0 ) Mihan Singh v. Ram Singhs A. T. R. 1937 Lah. 483. 
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fact therein entered and the statements contained in the riwaj-i-am 
form a strong piece of evidence in support of the custom (l). 

34. Entries in Riwaj-i-am—presumption—initial presumption is 
in favour of entry whether custom is in accord with general custom or 
not and whether supported by instances or not — quantum of evidence 
necessary to rebut presumption varies with facts and circumstances of 
each case. 


It was at one time held that Riwaj-i-am which was not supported by 
instances, or which was opposed to general custom, should be considered 
unreliable, but since the Privy Council Judgment, reported as Beg v. Allah 
Ditta (2) this can no longer be held to be good law. The Privy Council 
ruling lays down that an entry in a Riwaj-i-am as to a custom (though un¬ 
supported by instances) is a strong piece of. evidence in support of that 
custom, a.nd it lies on the person denying that custom to rebut that evidence. 
As observed therein—“The Riwaj-i-am is a public record prepared by a 
public officer in discharge of his duties and under Government rules ; that 
it is clearly admissible in evidence to prove the facts entered thereon subject 
to rebuttal; and that the statements therein may be accepted even if un¬ 
supported by instances.’* 

It was held in Wazira v. Maryam (3) Mangal Singh v. Budha (4), 
Budha v. Fatima Bibi , (5) Manohar v. Mst. Nanhi (6) Gurdit Singh v. 
Malan (7) and Pohlo v. Naurdhan (8) that statements in the Riwaj-i*am 
in support of a special or peculiar custom when opposed to the general 
custom can carry very little weight unless supported by instances. But 
these decisions have now been dissented from, and it has been held that 
statement in a Riwayi-am even of special custom, whether supported by 
instances or not, is a piece of evidence which, if unrebutted, is sufficient to 
decide the case. (9) 

It has been held in Labh Singh v. Mst . Mango (10) that in view of the 
Judicial Committee’s clear exposition of the law in 45 P. R. 1917 it could 
: no longer be held to be the established rule that a statement in the riwaj-i - 
am opposed to general custom and unsupported by instances was of no 
judicial value. Such an entry was prima facie proof of the custom and 
placed the onus of rebuttal upon the party disputing the correctness of the 

(1) Mst . Naraini v. Jawahir Singh~\. I. R. 1926 Lah, 142—89 I. C. 724. 

(2) 45 P. R. 1917 P. C,—A. I. R. 1916 P. C. 129. 

(8) 84 P. R. 1917=3 P« L. R. 1918=42 I. C. 858=151 P. W. R. 1917. 

(4) 4 P. R. 1918=46 I. C. 798. 

(5) A. 1. R. 1923 Lah. 401=4 bah. 99=76 I. C. 92b 

(6) 1921, 2 Lah. 66=4. I. R. 1921 Lah. 67=60 I. C. 720=64 P. L. lb 1921. 

(7) A. I. R. 1925 Lah. 35=1924, 5 Lab. 364.=84 I. C. 171. 

(8) A. I. R. 1925 Lah. 206= 5 L«h. 409.=84 I. C. 507. 

(9) 1927, 8 Lah. 281=A. I. R. 1927 Lah. 241; 1927, 10, I. C. 852; 1927, 103 I. C. 
170, S. C. 9 Lah. 110. 

(10) A. I. R. 1927 Lah. 241=8 Lah. 281= 100 I. C. 924. 
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entry. The fact that the statement of custom in a riwaj-i-am is not suppor 
ted by.instances does not in itself provide the necessary rebuttal and if in an 
issue regarding the existence of an exception to a general rule of custom 
the sole evidence offered is a riwaj-i-cem entry without instances, the issue 
must be decided in accordance with that entry. The same view has been 
taken in Kahan Singh v. Gopal Singh (l) Labho Ram v. Raman (2) 
Bhajna v. Mst. Bholi (3) and Sajjan Singh v. Mst. Dhanti (4) 

Similarly, it has been held in Klian Beg and others v. Mst. bateh 
Khatun (5) “that the courts in this province are bound to make an initial 
presumption in favour of the entries in the riwaj-i-am irrespective of the 
fact whether the custom, as recorded, is in accord with the general custom 
or not. The quantum of evidence necessary to rebut this presumption 
will, however, vary with the facts and circumstances of each case. Where 
the riwaj-i-am lays down a custom, which is in consonance with the general 
agricultural custom of the province, very strong proof will have to be pro¬ 
duced to displace this presumption, but where this is not the case, and the 
custom recorded in the riwaj-i-am is opposed to the rules generally prevail¬ 
ing, the presumption will be considerably weak. Again, where the Riwaj-i- 
am affects adversely the rights of females who have had no opportunity . 
whatever of appearing before the revenue authorities, the presumption will | 
be weaker still and only a few instances might suffice to rebut it. 

Courts are bound to make an initial presumption that the custom is 
as recorded in the Riwaj-i-am , even though the entry be unsupported by 
instances, and the onus lies on those who allege that the real custom is 
to the contrary (6) The Riwaj-i-am after all is prima facie the repository 
of the record of customs and, in the absence of clear and cogent evidence to 
the contrary, its authority cannot be whittled down. (7). 

A Riwaj-i-am whether supported or unsupported by instances is a 
piece of evidence which if unrebutted is sufficient to decide the case (8). 

The entry in the Riwaj-i-am even though unsupported by instances is 
a strong piece of evidence, and is sufficient to establish the existence of a 
custom, unless the correctness thereof is rebutted by the evidence produced 
by the other party (9). 


(1) A. I. R. 1927 Lab. 677—8 Lah. 527--= 105 I. C. 204=28 P. L. R. 681. 

(2) A. I. E. 1927 Lah. 598.=9 Lah. 1=29 P. L. R. 318=108 1 . C. 280- 

( 8 ) A. I. R. 1982 Lah. 177.=12 Lah. 752=186 t. C. 555=33 P. L. R. 355. 

(4) A. I. R. 1936 Lah. 130. 

(5) A. I. E. 1982 Lah. 157=13 Lah. 276=135 I. 0. 769=32 P. L. R. 890 ; see also 
A. T. K. 1928 Lah. 482.=108 I. 0. 518=29 P. L. E 721. 

( 6 ) Mangal Singh v. Mst Indar Kaur=A. I. R. 1935 Lah. 106=16 Lah. 616 
=158 I. C. 194=37 P. L. E. 732 ; see also Bairn Singh v. Mst Par tap Kaur = 
A. I. K. 1985 Lah. 288=16 Lah. 998=159 1 . C. 347=87 P. L. E. 266. 

(7) *S mand Khan v. At a Mohammad = A. I. R. 1935 Lah. 296. 

T _ £ Ju,Jal Da * v ‘ M»t.Ja»odan I. It. 1928 Lah. 212-9 Lah. 110=108 

1. O. lit). 

(9) Panna Ud v. ur I. It. 1934 Lah. 910=154 I. C. 6 B 4 - 
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The statement of customs recorded in Riwaj-i-am of Tahsil or 
District regarding the Customary Law followed by the various tribes holding 
land in Tahsil in matters of succession are by themselves strong evidence of 
the customs followed by the members of those tribes even if instances are 
not cited. (1) 

A statement of custom recorded in the Customary Law carries with it 
a presumption of correctness even if it is not supported by instances. (2) 

35. Entries in Riwaj-i-am opposed to general custom and unsuppor¬ 
ted by instances—presumption is that these are correct unless rebutted. 

In Labh Singh v. Mango (3) Fforde J. in laying down that a 
Riwaj-i-am recording even a special custom (whether supported or un¬ 
supported by instances) is a piece of evidence which, if unrebutted, is 
sufficient to decide the case, remarked :— 

“ In 48 P R. 1909 the Chief Court of the Punjab, from whose judg¬ 
ment the appeal to the Privy Council had been brought (see 45 P. R. 1917) 
had held that an entry in a Riwaj-i-am recording a special custom, but 
without giving instances in support of it, was insufficient as evidence to 
cast the onus of rebuttal upon the side contesting such custom. Reid J., 
who delivered the judgment of the court, referring to certain decisions of 
the Chief Court observed : “ four judges of this court held that an entry in 
the Riwaj-i-am, unsupported by instances, does not justify modification of 
the ordinary custom ” and again “ answers must be supported by instances to 
be of any value ” In dealing with this matter their Lordships of the Privy 
Council expressed the opinion that the Chief Court was in error in sup¬ 
posing that the defendant did not discharge the onus that lay on him of 
establishing the custom he alleged ” and they concluded by saying that in 
their opinion “ the statements contained in the Riwaj-i-am form a strong 
piece of evidence in support of the custom, which it lay upon the plaintiffs 

to rebut.” Mr.*s argument that that case is distinguishable from the 

present one inas much as the special custom recorded in the Riwaj-i-am 
in that case was not opposed to general custom, whereas in the present 
it is, does not seem to me to be of any substance In point of fact their 
Lordships of the Privy Council, in the case referred to, assumed that there 
was a general custom among the agricultural tribes of the Punjab which 
was opposed to the special custom recorded in the Riawj-i-am but was in 
accordance with the express exception to the general rule. I do not, 
however, see that it makes any difference to the principle emphasized by 
the Privy Council as to the value to be attached to any entry contained in a 
public record of this nature, that the recorded entry is opposed to general 

(1) Mst. Nidh Kctur v. Gian Singh*? A. I- R* 1988 Lah. 55 

(2) Subedar So j meal Khan v. Mat. Bano-A* I. K. 1987 Lah. 525=172 1- C. 
1002=39 V. L. K. 780. 

(3) 1927, 8 Lah. 28l=A. I. E. 1927 Lah. 241=100 I. C. 924. 
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.. .The principle upon which an entry in a Riwaj-i-am 

is admitted as a piece of evidence conclusive of the facts stated, unless 
rebutted , is that it is an official record kept by a person upon whom 
there is a public duty to make entries in it only after satisfying himself 
of the truth of those entries, and accordingly the document itself is 
evidence of the truth of its contents unless and until its falsity can be 
demonstrated by any of the various methods by which the evidential 
value of any public hook, register or document, may be attacked . The 
principle upon which their Lordhsips of the Privy Council relied upon the 
entry in the Riwaj-i-am in the case already referred to, is based upon the 
well established rules of the law of evidence in England which have been 
given statutory expression in section 35 of the Indian Evidence Act.’ 

The learned Judge after citing the decisions in 84 P. R. 1917 ; 13 P. R. 
1919; 1921, 2 Lah. 366 ; 1922, 4 Lah. 99 and 1924, 5 Lah. 364, where it 
was laid down in effect that a Riwaj-i-am opposed to the general custom 
and unsupported by instances was not sufficient to shift the onus to the 
party attacking the custom, recorded in that document, proceeded : 

“It seems to me that in these five decisions of this court the Judges 
have by progressive stages returned to a proposition which has been ex¬ 
pressly dissented from by Privy Council.I must, therefore, hold that 

an entry in a Riwaj-i-am recording a special custom is pritna facie proof 
of that custom and places the onus of rebuttal upon the party disputing 
the correctness of the entry.” 

In the same case, Campbell J. remarked :— 

“ The rule is put in Beg v. Allah Ditta 45 P. R. 1917 (P. C.) per¬ 
fectly plainly. Statements in a Riwaj-i-am which is a public record pre¬ 
pared by a public officer in discharge of his duties and under Government 
rules are a strong piece of evidence that their contents are true, and that 
strong evidence must be believed unless rebutted by the party against 
whom it tells. Of the numerous methods of rebuttal one is that which 
succeeded in 84 P. R. 1917, namely, to convince the Court from an examina¬ 
tion of other portions of the Riwaj-i-am that it had not been compiled in a 
properly careful manner, or that for other reasons it is not a reliable record. 
But the fact that a statement of custom in Riwaj-i-am is not supported by 
instances, does not in itself provide the necessary rebuttal, and if on an issue 
regarding the existence of an exception to a general rule of custom the sole 
evidence offered is a Riwaj-i-am entry without instances, the issue must be 
decided in accordance with that entry.” 

This ruling has invariably been followed in subsequent rulings of this 
court. In Sardar Shah v. Mst. Sardar Begam (l) it has been held that a 
statement in a Riwaj-i-am opposed to general custom though unsupported 
by instances possesses much evidentiary vadue. An entry therein of a 



(1) A. I. R. 1928 Lah. 898=10 Lah. 581=118 L C. 44=80 P. L. R. 640. 
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special custom is prima facie proof of that custom and places the onus of 
rebuttal on the party disputing the correctness of the entry. 

An entry in a Riwaj-i-am recording a special custom is prima facie 
proof of that custom and must be rebutted by the party disputing its correct¬ 
ness. The only question in these cases is the quantum of proof required to 
rebut the presumption (l). 

An entry in the Riwaj-i-am, recording a special custom, is admissible 
to prove the statement alleged therein even if the statement be unsupported 
by instances and the onus of rebuttal is upon the party disputing the correct¬ 
ness of the entry (2). 

In Bhag Singh v. Jai Singh (3) it was held that an entry in the Riivaj- 
i-am in favour of the so called special custom like Chundavand was an 
important piece of evidence in support of it and was sufficient to shift the 
onus to party challenging it. The burden of proof would be comparatively 
light in view of the general custom in the province being opposed to the 


chundavand rule . 

The remarks in italics were not, however, approved in Fazli 
Hussain v. Tafazal Hussain (4). 

36. Rebuttal of statements of custom in Riwaj-i-am. 

It is thus clear that in view of the decisions of their Lordships of the 
Privy Council in Beg v. Allah Ditta (45 P. R. 1917 P. C.) and Vaishno 
Ditti v. Rameshvri (1928 P. C. 294 = 10 Lah. 86 P. C.), Courts in this pro¬ 
vince are bound to make the initial presumption in favour of the entries in 
the riwaj-i-am irrespective of the fact whether the custom, as recorded, is in 
accord with the general custom or not. This presumption, however, is 
rebuttable. The quantum of evidence necessary to rebut it will vary with 
the facts and circumstances of each case ; where the riwaj-i-am lays down 
a custom which is in consonance with the general agricultural custom of the 
province, very strong proof will have to be produced to displace this presump¬ 
tion, but where the custom recorded in the riwaj-i-am is opposed to the rules 
generally prevailing, the presumption will be considerably weakened (5). 

The observation of Fforde J. in Labh Singh v. Mst. Mango (6) that 
the ‘ entry in a Riwaj-i-am is admitted as a piece of evidence conclusive of 
the facts stated unless rebutted,’ is liable to be misunderstood. ‘ Conclusive 
proof ’ is defined in section 4 of the Indian Evidence Act, 1872. 
That it was never the intention of the learned Judges to use the word 
‘ conclusive ’ in this sense is clear from a passage in the same judgment 

(1) Ghutam Mohammad v. Mst. JtalU=A . I. R- 1931 Lah. 641, 

(2) Jwala Singh v. Thakar Singhs A. I, R. 1936 Lah. 88 ; 1927 Lah. 241 and 
1928 P. 0. 294 relied on. 

(3) A. I. R. 1929 Lah. 318. 

(4) A, I. R. 1932 Lah. 222. 

(5) See Jag at Singh v. Mst. Jiivan-=~ A. I. R. 1935 Lah. 617—156 I. C. 210= 
37 V. L. R. 293; 833 alto 1021, 64 I. C. 264; 1932 Lah. 88; 1927 Lah. 157=13 Lah. 276 
=135 1. C. 769. 


(6) 1927, 8 Lah. 281= 1027 Lah. 241=100 I. C. 924. 
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wherein it is remarked—“The principle upon which an entry in a Riwaj-i- 
am is admitted as a piece of evidence conclusive of the facts stated unless 
rebutted, is that it is an official record kept by a person upon whom there is a 
public duty to make entries in it only after satisfying himself of the truth of 
those entries, and accordingly the document itself is evidence of the truth of 
its contents unless and until its falsity can be demonstrated by any of the 
various methods by which any public book, register, or document may be 
attacked.’’ 

In Kahan Singh v. Gopal Singh (l) the same Judges held that a general 
proposition that an entry in a riwaj-i-am , unsupported by instances, is of 
little evidentiary value and insufficient to cast the onus of rebuttal upon the 
other side, is unwarrantable. An entry in the riwaj-i-am , though unsupported 
by instances, imposes the burden of proving that it was an incorrect state¬ 
ment of the custom on the party who challenges it. Similarly, it was held 
in Ahmad v. Pahlwan (2) that an entry in a riwaj-i-am , though unsup¬ 
ported by instances, is a strong piece of evidence, which it lies upon the 
opposite party to rebut, in favour of the truth of the statements of custom 
which it contains. To the same effect are the observations of Tek Chand J. 
in Mst. Santi v. Dharam Singh (3). 

Of the numerous methods of rebuttal one is that which succeeded in 
XVazira v. Mst . Maryam (4), namely, to convince the court from an examina¬ 
tion of other portions of the riwaj-i-am that it had not been compiled in a 
perfectly careful manner, or that for other reasons it is not a reliable record (5). 

But where a particular paragraph of the riwaj-i-am is supported by 
definite instances the presumption of correctness which attaches thereto 
is not necessarily rebutted by an adverse finding to the effect that the 
riwaj-i-am as a whole should be received with caution (6). 

As observed by Currie J. in Sajjan Singh v. Mst. Dhanti (7)— 
“ Certain answers might be shown to be at variance with the real custom if 
a sufficient number of instances were produced against the custom as stated, 
but it would, in my opinion, be unsafe to reject any particular statement in 
the Riwaj-i-am merely on the ground that a custom had been wrongly stated 
with regards to some other matter.” 

But the matter is different where, without citing any instances, a 
Riwaj-i-am which has been imperfectly compiled describes a special custom 


(1) A. I. R. 1927 Lah. <>77=8 Lah. 527=105 I. C. 204=28 P. L. R. 081 

(2) A. I. R. 1927 Lah. 340=1011* C. 852 

(3) A. I. R. 1985 Lah. 834=156 I. 0. 1011=17 Lah. 201. 

(4) 84 P. R. 1917=A. I. R. 1918 Lah. 228=42 I. C. 358=3 P. L. R. 1918=151 
P. AY. R. 1917. 

(5) See A. I. R. 1927 Lah. 241, P- 247=8 Lah, 281=100 1. C. 924=29 P. L. R. 586. 
A. T. R. 1935 Lah. 834, page 838=17 Lah. 201, 

(6) 1926, 8 Lah. 144=A. I. R. 1927 Lah. 143=991. C. 692=29 P. L. R. 101. 

(7) A. I. R. 1936 Lah. 130* 
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to the general custom of the Province and the great mass of authori¬ 
ties. In that case statements in the Riwaj-i-am carry very little weight 
unless supported by instances, (l) This case related to the Riwaj-i-am of 
the Gujranwala District. 

It was observed in Khushia v. Haji (2) regarding riwaj-i-am of the 
Gujrat District—“ As pointed out by the District Judge it does not appear 
that when the Customary Law of 1922 was compiled, the attention of the 
tribes concerned was drawn to the previous answer of 1868. In fact no 
specific question dealing with the rights of a widow to make a gift in lieu 
of services was put at all. There are some other circumstances diminishing 
the authority of work of 1922 (which was not published until six years after 
the conclusion of the settlement during which it was compiled) and these 
will be found in the preface of the book. In my judgment the onus arising 
from an answer of this kind in view of the custom previously recorded is 
very slight.”— per Skemp J. 

To the same effect are the observations of Tek Chand J. about the 
Riwaj-i-am of the Sialkot District in Manual Singh v. Mst. Inder Kaur 
( 3 )—“ There is no indication in the printed Riwaj-i-am that these various 
aspects of the problem were explained to the persons who were summoned 
to declare the custom, and their replies were given separately to each 
component part of this omnibus question. Most of the persons present 
must have been illiterate or men of little or no education, and it is by no 
means clear that before giving the cryptic reply ” that married daughters do 
not inherit in the presence of the collaterals “ they realised the full signi¬ 
ficance and implications of this highly involved and all-embracing question 
cover as it does all possible cases of daughter’s succession in respect of 

property of every conceivable relation of the deceased. It will thus 

be seen that the entry is highly ambiguous and it cannot be said with any 
degree of certainty that the distinction between succession to ancestral and 
self-acquired property was clearly present to the minds of the persons on 
whose statements the answer was based.” 

In Sham Das v. Mst . Moolo Bai (4) it was held—“ The value of the 
Riwaj-i-am (of the Muzaffargarh District) has been challenged on the 
ground that the replies of the different castes of Hindus were not separately 
recorded and that a consolidated answer referring to all the castes of Hindus 
cannot be an accurate representation of the customs of such a diversity of 
castes. It is quite sufficient to say in this connection that the Riwaj-i-am 
does not inspire as much confidence as it would have done had it been 
prepared with greater attention to detail.” 

(1) Wcizira v. Mst Mci7'yam~~$4 P. R. 1917=A. I. R. 1918 Lab. 228=421.0. 358 
=8 P. L. R. 1918=151 P. W. R 1917. 

(2) A. I. R. 1935 Lah. 790=1935, 17 Lah. 213=156 L 0. 946. 

(3) A. I. K. 1935 Lah. 106=1934, 16 Lah. 616 =158 I. C. 194 

(4) 1925, 7 Lah. 124 at p. 127=27 P. L. R. 154 =95 I. C. 337 
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Speaking about the Riwaj-i-am of the Jhelum District, Shadi Lai, C. J. 
observed in Sultan v. Mst. Sharfan (l)—“ The plaintiffs place their 
reliance upon an entry in the Riwaj-i-am of the district which lays down 
that an unmarried daughter in the absence of male lineal descendants 
succeeds to the property of her father only until marriage, and that no 
distinction is made in the matter of inheritance between self-acquired and 
ancestral property of the father or between moveable and immoveable 
property. As laid down by their Lordships of the Privy Council in Beg v. 
Allah Ditta (2), an entry in the Riwaj-i-am raises a presumption in favour 
of the custom recorded therein, and the onus lies upon the daughter to 
rebut that presumption. It is, however, clear that the general custom of 
the province favours the succession of the daughter to the acquired property 
of her father in preference to collaterals vide Rattigan’s Digest of Customary 
Law, para 23 sub-para (2) ; and that the custom invoked by plaintiffs must 
be treated as an exception to the general rule. It is to be observed that 
Code of Tribal Custom prepared by Mr. Talbot at the last settlement of 
the district does not mention any instances in support of the exclusion of 
the daughter from the self-acquired property of her father and the declaration 
that a married daughter cannot inherit even the self-acquired moveable 
property of her father verges as an absurdity. Indeed, Mr. Talbot himself 
in his preface points out that the Code must not, in all cases, be regarded as 
a correct record of the customs actually existing and that “ the more intelli¬ 
gent tribesmen who usually act as spokesmen on an occasion of this kind 
sometimes allow their opinion as to what customs are expedient to override 
their knowledge of the customs as they really are.” 

The considerations set out above leave no doubt that the onus placed 
upon the daughter by the entry in the Riwaj-i-am is a light one and does 
not require much evidence to repel it.” 

To the same effect are the observations of Tek Chand J. about the 
Riwaj-i-am of the Jhelum District, in Pahalwan Khan v. Bagga (3)— 
"Now generally speaking the Customary Law does not recognize any 
distinction between the right to make a transfer inter vivos and one to 
take effect after the death of the transferor and it has been held that where 
in any particular tribe the former right is recognized very strong evidence 
will be required to prove that the latter does not exist. See 48 P. R. 1903 
[F.B.], and the authorities collected in section 56-B of Rattigan’s Digest. 

If to these considerations is added the fact that this Riwaj-i-am has been 
judicially found to be defective in some other particulars also the presump¬ 
tion against the validity of the will in question arising from the aforesaid 
entry, becomes very light indeed.” 


(1) 1928, 10 Lah. 249=111 I. C. 840=80 P. L. R. 608 
= A. L R. 1983 Lah. 012=141 I. C. 304=34 P. L. R. 230 

(2) 45 P. R. 1917 P. 0. 


; See also 1932,14 Lah. 553 


(3) 1928, 10 Lah. 581, at p. 585—A. I. R. 
P. L. R. 005 


1929 Lah. 102=114 I. C. 706=30 
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Addison J. remarked in Devan Singh v. Mst . Santi (l) as follows:— 
“ According to the answers to questions 45 A and B of that Code, collaterals 
up to the fifth degree exclude daughters as regards ancestral or self-acquired 
property in the three tahsils—Jullundur, Nakodar and Phillaur, while 
collaterals up to the 7th degree in the Nawanshahr tahsil exclude daughters 
with respect to both the properties. In accordance with the decision of 
their Lordships of the Privy Council in Beg v. Allah Ditta (45 P. R. 1917 
P. C.)—this entry is a strong piece of evidence in favour of the collaterals— 
appellants in support of the custom alleged by them, and as I have 
remarked in various other judgments this statement of their Lordships 
cannot be whittled away by general remarks that daughters are not 
usually consulted when an enquiry is made into the customs of the people 
or that the custom generally followed in the Punjab is to the contrary. 

' Similarly, there is little use in attempting to reason a priori that the 
document of custom was not carefully prepared, for all that it purports to 
be or should be is a compilation of the statements of custom as given by 
the people.” 

An entry in Riwaj-i-am as to custom raises an initial presumption 
of its existence but the presumption is a rebuttable one. The presumption 
is rebutted if it is shown that the Customary Law containing the entry of 
the custom is an imperfectly compiled document. Thereupon the onus 
of proving the custom reshifts on the party relying on the existence 
of custom in its favour. (2) 

The sum and substance of all the rulings cited above is that as laid 
'"clown by their Lordships of the Privy Council in Beg v. Allah Ditta [45 
P. R. 1917 P.C.J, an entry in the Riwaj-i-am raises a presumption in 
favour of the custom recorded therein, and the onus lies upon the party 
challenging its correctness to rebut that presumption. But where it is 
shown that the Riwaj-i-am contains on the face of it intrinsic evidence of 
being prepared very carelessly and imperfectly, and records numerous 
patently erroneous, inconsistent, unintelligible, and highly ambiguous entries, 
and is otherwise not a very trustworthy or reliable document, the initial 
presumption in favour of the correctness of custom recorded in such Riwaj - 
i-am is weak, and the onus of rebuttal would be very slight indeed. If 
certain portions of a Riwaj-i-am are shown to be compiled defectively it 
does not necessarily follow that other portions of the Riwaj-i-am are also 
unreliable and should not be followed. 




(1) 17 Lah. 809=A. I. R. 1937 Lah. 223 

(2) Dhvan Singh v. Nat/ia Singh=*k. I. R. 1937 L»h. 408 
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37. Earlier v. Later Riwaj-i-am—contradictory entries—which 
to be relied upon—changing custom. 

When there is a conflict between the entries as recorded in the earlier 
Riwaj-i-am and those recorded in the later Riwaj-i-am, which Riwaj-i-am 
would usually prevail ? The following observations by Addison J. in Fazl 
Hussain v. Tafazil Hussain (l) may be studied with advantage :— 

“ Further, even if the Riwaj-i-ams of 1911-12 were not subject to the 
above objections, their value is well defined by Roe and Frizelle JJ. in 
Rahim an v. Bala (2). They said that the parts of a wajib-ul-arz referring 
to customs were not provisions intended to be in force for a limited period 
only—they were statements that a certain custom existed. The statement 
might or might not be correct but, if it was correct, there would be for those 
alleging that a change had subsequently taken place to prove the allega¬ 
tion. Thus the production of a later record of rights containing entries 
opposed to the earlier ones would no doubt be some proof of such a change 
but there would then merely be a balance of evidence on either side and 
it could not be said that the second record destroyed or abrogated the 
earlier one. With the opinion of these learned Judges I am with all respect 
in full agreement. The subsequent Riwaj-i-am can never by itself destroy 
the effect of the first, while there is always the difficulty in cases where it 
is alleged that an old custom has been abrogated by a new one that, when 
it is held that the old custom has gone, it becomes a question whether 
the parties should not then be bound by their personal law, rather than 
by an alleged new custom, which has arisen recently. 

It was again said in Hasan v. Jakarta { 3) by a Division Bench as 
follows :— 


“ Custom is said to be in a fluid condition in the Punjab, capable of 
adapting itself to the varying conditions, views and opinions of the com¬ 
munity among which it prevails, but no custom can be recognised as of bind¬ 
ing authority unless it is generally, if not universally, recognized, and this is 
especially true where an old established custom is alleged to be replaced 
by a new one. It is obvious that the attempts of the agnates among the 
Phapras to abrogate the old custom have been few and their success still less 
and that sonless owners among them are still going on making alienations 
under the old established rule. It cannot be said, therefore, that the old 
custom has been set aside or has fallen into disuse,” See also Natha Singh 
v. Harnani Singh (4). 


It is true that another Division Bench in Ranjha v. Bulanda (5) said 
that later r ecord was quite as valuable as the earlier Riwaj-i-am if not more 

# (1) 1981,13 Lahore 410, page 418=A. I. R 1982 Lah. 222 d 225 

(2) 8 P. R. 1892. 

(3) 71 P. R,. 1904, p. 221. 

(4) 31 P.R. 1894, pp. 88, 89. 

(5) 14 P. R. 1909, p. 34. 
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so, and fhey did not see why it should be indexible presumption that the 
previous Riwaj-i-am correctly recorded the custom. With great respect, I 
think, that the other authorities quoted contain the correct rule ; but in any 
case this decision cannot influence the present case as admittedly the prior 
documents were properly and correctly recorded. * 

A very similar case to the present is Hira v. Shibbu (l) in which ’ it 
was held that the change in the statement of custom merely showed that 
a previous custom was in the process of abandonment and not that it had 
been abandoned. This is the highest value which can be attached to such 
subsequent statements. It may be the case that it is not necessary to prove 
that a custom in the Punjab is ancient, as has been held, though as to this 
I prefer to offer no opinion; but it is certainly necessary at least to establish 
that it is being invariably or very generally followed for some time in the 
past ; for, otherwise we would have to find some other name than custom 
for such a variable process.” 

In this particular case an entry in the Riwaj-i-anis of 1865 and 1892, 
were preferred to an entry in the Riwaj-i-am of 1911-12 of Batala Tahsil, 
District Gurdaspur. Similarly, it was remarked in Walayat Shah v. 
Mohammad Hussain (2)—“ The question, therefore, resolves itself into this. 
Is the present Riwaj-i-am in the Jhelum District which is unsupported by 
instances, rebutted by the previous Riwaj-i-am, by the fact that the Riwaj-i - 
ams of the neighbouring districts are in favour of the contention of the 
defendants-appellants and by the fact that the one district whose Riwaj-i-am 
favours the plaintiffs-respondents shows a case where gift was made and up¬ 
held so far as Sayads are concerned. In my opinion, bearing in mind that the 
West Punjab is more under the influence of Muhammadan Law than the 
Central Punjab, and that the burden of the issue, which rests on the 
defendants-appellants, undoubtedly is slight, the Riwaj-i-am has been 
rebutted, and I would hold that a Sayad of Chak Abdul Khaliq has power 
to make an unequal distribution of the ancestral property in the presence of 
sons by making a gift of a portion to a particular son. ’ Per Dalip Singh J. 

In Ghulam Sarxvar Khan v. Abdul Majid Khan (3) Agha Haider J. 
observed— “ The Riwaj-i-am, according to the leading case on the subject 
reported in Beg v. Alla Ditta , (4) is the most important document as it is 
a record of the customs prevailing among the particular communities with 
which it deals. It, however, raises only a presumption being subject to 


rebuttal. 

“ In Rahiman v. Bala (5), it is laid down that the production of a 
later record-of-rights containing entries opposed to the earlier one would 

_ (1) (1925) I.L. K. 6 Lah. 52—A. I R. 1925 Lah. 163-841. C. 1—26 P.L. R.225 

(2) I. L. R. 13 Lah. 474,'page 477— A. X. E. 1932 Lah. 386—137 I. C. 37-33 
P. L. R. 636 

(3) A. I. R. 1928 Lah. 779, 781—113 I. C. 99. 

(4) 44 Cal. 749—A. I. R. 1916 P. C.129. 

(5) 8 P. R. 1892. 
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no doubt be some proof, of a change, but there would then merely be a 
balance of evidence on either side, and it could not be said that the later 
record destroyed or abrogated the earlier one. Now, as already stated, the 
Riwaj-i-am of the year 1878 contains an old and well-established custom 
supported by a number of instances, though it refers to some unspecified 
observations from the general rule. 


“ We have now to see how far the plaintiffs have succeeded in re¬ 
butting the evidence, such, as it is, supported by the Riwaj-i-am of the year 
1908 in support of the custom on which the defendants rely. As stated 
above the whole controversy reduces itself to the question of rebuttal.” 

Where Riwaj-i-ams of 1879 and 1909 were in conflict, the court 
relied on the earlier one. (l). 


In Mst . Jhandi v. Chiragh Din (2) Tek Chand J. observed../* It was 
contended on behalf of the plain tiff-appellant that in view of the entry in 
the latest and more carefully prepared Riwaj-i-am (1911 —14) the initial 
presumption is in favour of the custom set up by her and that the onus, 
ought to have been placed upon the defendant-respondent to prove the 
contrary. On the other hand, the respondent’s learned counsel urged that 
as succession to Mehraj Din opened out in 1904 the onus ought to be 
regulated according to the entries in the Riwaj-i-am of 1891-94, and it lay 
on the plaintiff to affirmatively establish that by custom she had a right to 
succeed. After fully considering the arguments of the learned counsel, 1 
am of opinion that in view of the conflict in the Riwaj-i-ams the learned 
Subordinate Judge followed the proper course in keeping the onus open and 
calling upon both parties to prove their respective contentions.” 


In Lajpat Rai v. Karain Chand and others (3) it was remarked by 
Abdur Rashid J.—“ It was contended that the presumption of correctness 
regarding the question of custom in the circumstances of this case attaches 
to the Riwaj-t-ams of 1865 and 1893 and the onus of proving that the 
custom which existed in 1865 and 1893 had been abrogated or given up by 
the Sainis of the Pathankot tahsil ought to have been placed on the 
plaintiff. Reliance was placed in this connection on 1925 Lah. 206 (4) and 
1932 Lah. 222 (5). The soundness of the view taken is 1925 Lah. 206, has 
been considerably shaken by the observations made in 1928 Lah. 893 (6), 
and 1929 Lah. 318 (7), 1932 Lah. 292 is distinguishable as in that case 


(1) A. I. R. 1925 Lah. 163- 1924, 6 Lah. 52. 

(2) 1928, 10 Lah. 422, p, 425=A. I. R. 1928Lah. 870=112 I. C. 840=30 T. L. It. 

682. 

(3) A. I. R. 1934 Lah. 830=155 I. C. 1020. 

(4) Pholo v. Nau ward ha w=1925 Lah. 206=84 I. C. 507= 5 Lah. 409. 

(5) Fazali Hussain v. Tafazal Hussain *^1932 Lah. 222=136 I. C. 545=13 
Lah. 410. 

(6) Sardar Shah v. Sardar Begum, 1928 Lah. 893=113 I. C. 44=10 Lah. 531. 

(7) Hhag Singh v. Jai Singh ==* 1929 Lah. 318=116 I. C. 903 10 

Lah. 694. 
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had opened out before 1910, and it was observed that the entries 
made in the subsequent Riwaj-i-ams of 1911 and 1912 might have some 
evidentiary value, but this value would be very low as the custom to be 
ascertained was that existing in 1910 and not in subsequent years. Reli¬ 
ance was, therefore, placed on the entries in the Riwaj-i-ams of 1865 and 
1892. In the present instances the adoption took place in 1928, and 
obviously the entries in the Riwaj-i-am of 1913 must govern the case.” 

In Slier Mohammad v. Zulfiqar (l) the defendant produced the 
earlier Riwaj-i-am of 1907 in which it was stated that a proprietor could 
make unequal distribution of his property in favour of his heirs including his 
son. This earlier Riwaj-i-am was supported by four instances. The only in¬ 
stance cited in the present Riwaj-i-am from the tribe of the parties, namely, 
Sials, also tended to support the defendant’s case. It was held that on the 
ground that the earlier Riwaj-i-am was supported by six instances at least 
and no instance supporting the present Riwaj-i-am had been cited by the 
plaintiffs, and there was one judicial case supporting the defendant’s case 
(101 I. C. 852) the earlier Riwaj-i-am was to be relied upon. 

Again, as pointed out in Kesar Singh v. Achhar Siaigh (2), the 
earliest Riwaj-i-am generally serves as a useful check on subsequent 
Riwaj-i-am and may be considered as the most important document 
in which custom was recorded. For the earliest Riwaj-i-am was prepared 
at a time when the villagers were less sophisticated and less likely to be 
influenced by interested motives in giving their replies to the enquiries as 
regards customs governing them. 

It was observed by Jai Lai J. in Fazal Din v. Gharan Das (3) The 
latest authority of this Court is that the later Riwaj-i-am must carry more 
weight than the previous one and this is on the ground that originally a 
statement of custom in the Riwaj-i-am is enforceable only during the 
currency of the settlement.” With all respects, it is, however, submitted 
that significance of these remarks is not clear in view of the rulings cited 
above. No authority has been actually quoted in support of it. 




J j From what has been stated above it seems sufficiently clear that 

i j i ^vhether an earlier Riwaj-i-am is to be preferred to a 

later Riwaj-i-am or vice versa is always a question 
i of fact and will be decided on merits in each particular case. 
In view of the Privy Council ruling reported as Beg v. Allah Ditta 
(44 Cal. 749 = A. I. R. 1916 P.C. 129), initial presumption 
will be in favour of the entry in the latest Riwaj-i-am but if this is shown 
to be unreliable on account of entries in the previous Riwaj-i-am to the 
i contrary coupled with some other evidence, the onus will be at once 
1 shifted and it will be for the person who relies on the entry in the latest 


(1) A. I. R. 1988 Lah. 312. 

(2) A. I. R. 1936 Lah. 68, p. 69 17 Lih. 101=161 I. 0. 692=38 P L. R. 502. 

(3) A. I. R. 1937 Lah. 257. 
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Riwaj-i-am to prove that it is correct. As pointed art in Mst. Jhandi v. 

| Chiragh Din (1928, 10 Lah. 422) the proper course for following in this 
j case will be to keep the onus open and call upon both the parties to prove 
; their respective contentions. 

The entry in the Riwaj-i-am no doubt raises the initial presumption 
that it is correct, but this presumption can be amply rebutted by the 
instances and .judicial decisions in which after inquiry this riwaj-i-am has 
been found to be an incomplete and imperfectly prepared document, (l) 

In Fateh Chand v. Siri Pat Singh (2) it has been held that accord¬ 
ing to the riwaj-i-am of the Kangra District, sons are bound to discharge 
the debts of their father even though it may involve attachment and sale 
of ancestral property. Evidence of witness who merely states that ancestral 
property cannot be sold to pay off the debts of the father without supporting 
their allegations by citing any instances is not sufficient to rebut the pre¬ 
sumption of correctness attaching to the entries in the Riwaj-i-am to the 
contrary. 

See also in Section II, on Riwaj-i-am v. oral instances and Riwaj-i - 



regarding the rights of females— 


Entries in Riwaj-i-am affecting adversely the rights of females 
have been the subject of comments in judicial decisions from time to time. 
In Har Ndrain v. Mst. Deoki (3) it was observed by Roe J.—“ There is no 
doubt a general tendency of the stronger to override the weak, and many 
instances may occur of the males of a family depriving females of rights 
to which the latter are legally entitled. Such instances may be followed 
so generally as to establish a custom even though the origin of the 
custom were usurpation, but the courts are bound to carefully watch over 
the rights of the weaker party, and to refuse to hold that they have ceased 
to exist, unless a custom against them : s most clearly established.” 

These remarks were endorsed by another high authority, Clark C. J. 
(Reid J* concurring) in Mania Baksh v. Muhammad Baksh (4). In the 
meantime another Division Bench, of which the senior member, Robertson 
J., was the author of one of the official codes of tribal custom, had held in 
Rahim Shah v. Hussain Shah (5) : 

“It must be remembered that in these cases it is the rights of women 
which have been under discussion, and the record before us shows that 
the male relations in many cases at least have been clearly more concerned 
for their own advantage than for the security of the rights of widows and 

(1) Diisaundha Khan v. Mst. Hainan Bihi=^ A.J. R. 1985 Lah. 648=159 
I. C. 1104. 

(2) A. I. R. 1984 Lah. 727 150 1. C. 829. 

(8) 24 P. R. 1898, at p. 181. 

(4) 54 P. R. 1906=74 P. L. R. 1907. 

(5) 102 P. R. 1901, pp. 858=859. 
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other female relatives with rights or alleged rights over family property, and 
the statements of the male relatives, in such matters have to be taken cum 
grano salts where they tend to minimise the rights of others and to extend 
their own.” 

Again, in Bholi v. Man Singh (i) where th e Riwaj-i-am under 
consideration had laid down that daughters were excluded by collaterals* 
even up to the tenth degree, from succession to the property of their fathers, 
the learned Judges remarked—“ It may be conceded that as land is rising in 
value the landholders are becoming more and more anxious to exclude 
female succession. They are ready to state the rule against daughters as 
strongly as possible, but if the custom is so well established, it is strange 
that they are unable to state a single instance in point on an occasion like 
the compilation of the Riwaj-i-am, when detailed inquiries are made and 
leading men are supposed to give their answers with deliberation and care. 

In Ganpatrai v. Kesko Ram (2) it was observed— 4 The entries in 

the wajib-ul-arz are undoubtedly in favour of the plaintiff s contention. 

But they seek to support a custom in defeasance of the rights of persons 
who were no parties to that declaration *. e . the female relatives of the 
signatories, and it is quite clear that no body of men can deprive another 
set of right-holders under personal law by their mere ipsi dixit that their 
custom is different from personal law. No doubt usurpation successfully 
carried out for a long time may possibly eventually establish a custom, but it 
is necessary in such a case to show not merely that certain persons desire 
such and such to be the custom to the detriment of the rights of others but 
that such and such have really become a binding custom fully established 
and followed.” 

Again, it has been held in Mohammad v. Mst.Jiwani (3) that the 
Riwaj-i-am carries with it the initial presumption of correctness, and the 
onus of proving that the entries in the Riwaj-i-am do not contain a correct 
record of the custom applicable to the parties lies on the person who 
challenges the correctness of the Riwaj-i-am. But the onus is not equally 
heavy in all cases. If the custom embodied in the Riwaj -i-atn is opposed 
to the general custom of the Province, the presumption in favour of the 
Riwaj-{•ant is weak and can be easily rebutted. Where at the time of the 
preparation of the Riwaj-i-am the women of the tribe are absent and where 
the entries are opposed to general custom and also adversely affect the rights 
of women the onus will be easily shifted to the other side. 

Where the Riwaj-i-am is clearly in favour of collateral succession in 
preference to daughters the onus is on latter to show that the Riwaj-i-atn 


(1) 86 P. R. 1908. 

(2) 34 P. R. 1909. 

(3) A. I. ft. 1934 Lah 363=151 I. C. 318= 36 P. L. R. 267. 
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was an incorrect statement of custom. But in the case of womens rights 
slight evidence is sufficient to shift the onus, (l) 

Where the entries in the Riwaj-i-am were against the Succession of 
married daughters both as regards ancestral and self-acquired property, the 
onus should be placed on the daughters to prove that even after their 
marriage they excluded the collaterals if the property was the self-acquired 
property of their father. But the presumption in such cases is so weak 
that on a mere proof of a small number of instances to the contrary it 
stands rebutted and the onus is then shifted on to the collaterals to prove 
that they exclude the married daughters from the self-acquired property of 
their father (2). 

In Khan Beg v. Mst. Fateh Khatun (3), it was remarked that the 
quantum of evidence necessary to rebut the presumption arising from the 
entries in the Riwaj-i-am would vary with the facts and circumstances of 
each case: 

Where the riwaj-i-am lays down a custom which is in consonance with the general 
agricultural custom of the province, very strong proof will have to be produced to dis¬ 
place this presumption, but where this is not the case and the custom recorded in the 
riwaj-i-am is opposed to the rules generally prevailing, the presumption will be considcr- 
rably weakened. Again, where the riwaj-i-am affects adversely the rights of females who 
have had no opportunity whatever of appearing before Revenue authorities, the pre¬ 
sumption will be weaker still and only a few instances might suffice to rebut it. 

In Sultan v. Mst . Sharfan (4) four instances in favour of the 
daughter against one instance in favour of the collaterals were considered 
quite sufficient to discharge the onus that lay on the daughters in view of 
the entries in the riwaj-i-am in favour of the collaterals. 

Similarly, in Narain Singh v. Chand Kanr (5), six instances in 
favour of the daughters supported by reliable documentary evidence while 
not a single well established instance in favour of the collaterals, was held 
sufficient to discharge the onus placed on the daughters as regards succes¬ 
sion to self-acquired property of her father, among the Jats of the 
Jullundur District. 

In a case relating to succession to the self-acquired property by the 
daughters amongst Mohammadan Rajputs of the Hissar District, it was 
observed— 

“ As has been pointed out by their Lordships of the Privy Council 
where a custom is acknowledged by which women’s right to succeed is 


(1) Mst Naraini v. Bhag Singhs A. I. R. 1934 Lah. 280=16 Lah. 586=149 I C 
962=36 P. L. R. 331 

(2) Ferdze Khan v. Umar Hayat=** A. I. R. 1934 Lah. 791=16 Lah. 228=155 
I. C. 872=36 P. L, R. 293 

(3) A. T. B. 1932 Lab. 157=13 Lah. 276=135 I. C. 769 

(4) A. I. R. 1928 Lah. 703=10 Lah. 249=111 1.0.846 

(5) A. 1. R. 1935 Lab. 607.=156 I. C. 174=37 P. L. R. 220 ; see also Jug at 
Singh v. Mst Jitcan*=* A. I. K. 1935 Lah. 617=156 I. 0. 215=37 P. L. R 203 
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, such an acknowledgment has great force, but it is equally true 
that where the riwaj-i-am is to the contrary the onus upon the females is 
not so heavy as it would be in the case of males. In this particular case 

there is a note by the officer who prepared the riwaj-i-am .that he has 

great doubts as to the accuracy of the reply that daughters in no case inherit 
their father’s property whether ancestral or acquired and he gives instances 
against the alleged custom including one of Muhammadan Rajputs ot the 
district. He is of opinion that the people who give no explanation of their 
cases have stated their wishes for the future in this matter and not their 
existing custom. Besides this note at least two instances have been pro¬ 
duced by the defendants in which daughters succeeded to the estate of their 

father.On the other hand the plaintiffs have not been able to prove a 

single instance in which collaterals have excluded daughters in succession 

to self-acquired property of the father. After considering this evidence 

we are of opinion that the presumption raised by the riwaj-i-am has been 
rebutted in this particular case and that daughters have a right to succeed 
to the self-acquired property of their father.” (l). 

To the same effect, see Khuda Dad v. Mst. Rabia Bibi (Sialkot 
District) (2), Khuda Dad v. Mst. Rabia Bibi (3), Ghulam Muhammad v. 
Mst . Ralli (Jullundur District) (4), Ahmad Khan v. Mst . Sat Bharat 
(Shahpur District) (5), and Mst . Mahon v. Mst . Rali (6). 

This view, however, has not been accepted by Addison J. In Kesar 
Singh v. Achhar Singh (7) he held that an entry in the Riwaj-i-am about 
the existence of a custom was a strong piece of evidence in support of that 
custom which cannot be subtracted from by general considerations, such 
as, that daughters succeed in this province amongst the majority of tribes 
to the self-acquired property of their sonless father. (8) See also his views 
quoted in Diwan Singh v. Mst . Santi. (9) 

It was observed in a recent Full Bench ruling of this Court reported 

as A. I. R, 1937 Lah. 451-. “ It has been argued that the effect of 

the statements in the riwaj-i-am is weakened by the fact that women were 
not in those days consulted by the officer compiling the Customary Law. 
We do not agree. In India, as indeed in all other countries, women until 
recently have had nothing to do with the making either of law or custom. 
It is possible that in a few hundred years, when our present era may have 

(!) Mst Raman v. Ghafoor AU^ A. I. R. 1928 Lah. 280=9 Lah. 496=109 
I. C. 590=29 P. L. R. 620 

(2) A. I. R. 1930Lah. 724=125 I. C. 609 

(3) 1928, 10 Lah. 694=A. I. R. 1929 Lah. 318=116 I. C. 903=30 P- L. R. 750 

(4) A. 1. R. 1931 Lah. 641=1930, 12 Lah. 412=134 I. C- 795=32 P. L. K. 929 

(5) A. I. R. 1930 Lah. 232=120 I. B. 608 

(6) A. I. R. 1<J35 Lah. 505 

(7) A. I. R. 1936 Lah. 68=17 Lah. 101=161 I. C. 692=38 V. L. R. 502 

(8) See also Kartar Singh v. Mst. Barito—A. I. R- 1936 Lah. 804=17 Lah. 
296=38 P. L. R. 300 

(9) 17 Lah. 809= A. I. R. 1937 Lah. 223. 
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een wholly forgotten, custom may be created in favour of the rights of 
women if in the meantime legislation has not altered the existing law. 

It would thus appear that in a matter like this it is not possible to lay 
down a hard and fast rule about the quantum of evidence 
necessary to rebut the presumption arising from the 
entries in the riwaj-i-am , and each case must be decided on its own pecu¬ 
liar facts. Nor in this case a rule can be laid down as to the number of 
instances to the contrary which would suffice to rebut the initial presump¬ 
tion raised by the entry of custom in the Riwaj-i-am. As to whether from 
a given piece of evidence rebuttal of the custom recorded in the Riwaj-i-am 
can be inferred is always a question of fact which would obviously be de¬ 
cided after taking into consideration all the facts of the case. 


39. Official Manual of Customary Law as substitute for the 
Riwaj-i-am—evidential value. 

As pointed out by the Privy Council in Vaishno Ditti v. Rameshri (1) 
Manuals of Customary Law in accordance with Riwaj-i-am have been 
issued by authority for each district, and in their Lordship’s opinion stand 
on much the same footing as the Riwaj-i-am itself as evidence of custom.’ j 
Where therefore a reference is made to the Manual of Customary Law for 
the purpose of proving a custom, the mere absence of a copy of the riwaj- 
i-am on the record is immaterial (2). The same view has been upheld 
in Badlu v. Mst. Umar a Kaur (3) and Mst. Chajji v. Bhagat Ram (4). See 
also A.I.R. 1936, 111 Pesh. = 163 I. C. 52 at p. 54. 


The Riwaj-i-am is usually prepared in vernacular in the first instance 
and the English version is generally abstract of the same ; but the verna¬ 
cular version is checked by the Settlement Officer when preparing the 
English abstract and he may at time find it necessary to alter the state¬ 
ment of custom, in the vernacular Riwaj-i-atu if he finds it to be incorrect. 
The question whether the vernacular or the English version should be 
preferred must, therefore, depend upon the circumstances of each case. In 
order to determine whether the vernacular or the English version con¬ 
tains a correct statement of custom it is useful to refer to the compilation 
of Riwaj-i-am prepared at the previous settlements of the district (5). 

If there is a difference in the original vernacular version and the 
English version, the English version (of the Customary Law) should be 
preferred on the ground that it is the final draft (6). 


(1) 1928, 10 Lah. 86 (P. C.)=A. I. R. 1928 P. C. 294=113 I. C. 1. 

(2) At a Mohd. v. Fateh Mohd.^A. I. R, 1930 Lah. 900=129 I. C, 756- 

(3) A. I. R. 1933 Lah. 473 (2)=142 I. C. 284. 

(4) A, I, R, 1934 Lah. 580=15 Lah. 739=148 I. C. 862=35 P. L. R. 383. 

(5) Mohd. Ali v. Mst- Anar/at Bibi= A. I. R. 1937 Lah. 459. 

(6) Mst. Aishan Bibi v. Allah Ditta^A. 1. R. 1934 Lah 432=155 I. C. 861. 
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In Jagat Singh v. Ishar Singh (l) Abdul Qadir J. rejected a state¬ 
ment of custom as recorded in the Customary Law of the Amritsar District, 
observing:—“ On this particular point the Manual states the proposition 
too broadly to be accepted as correct, inasmuch as it is materially at 

variance with the view embodied in Art. 48 of Rattigan’s Digest. 

Art. 48 may, therefore, be taken as a more reliable basis for decision in a 
case like this.” It may, however, be submitted that this ruling does not 
in any way underrate the value of the Manual of the Customary Law 
ip general as a piece of evidence, but is covered by what has been stated 
in Article above, viz , loss in intrinsic value of the document on account 
of its defective compilation. 


40. Opinion of the Settlement Officer in the official Manual of 
Customary Law—its value. 

It is laid down in the Punjab Settlement Manual (para. 565) that 
“ whenever it appears to a Settlement Officer that any answer embodies 
rather a vague popular sentiment, or feeling of what ought to be, than 
what is actually customary, he should ,not fail to note the fact.” Thus 
it is a part of the official duty of a Settlement Officer to express his 

opinion in Manual of Customary Law compiled by him. As observed in 

Narain Singh v. Mst. Basant Kaur (2) about the code of Tribal Custom 
of the Amritsar District—“ These were the views of the compiler of the 
Code of Tribal Custom under whose supervision the^rious Riutaj-i-ams 
had been drawn up. It has been said that it is not his private opinion 
that is of importance, but the replies of the various tribes. But it was 

part of his official duty to express his opinion.The Riwaj-i-am 

and wajib-ul-arz are admitted into evidence by virtue of section 35, 

Evidence Act, the underlying principle of which is said in the words of 
those great authorities, Amir Ali and Woodroffe : 

. . ■ ;-3 

" The principle upon which the entries mentioned in this section are received in 
evidence depends upon the public duty of the person who keeps the books, register or 
record to make such entries after satisfying himself of their truth.” 


This dictum follows the view of Erie J. in 15 Q. B. 765 (Doe v. 
A ndrews) and other rulings. In my judgment the opinions expressed by 
the Settlement Officer are entitled to weight and they lessen the burden 
on those seeking to prove that the statement of custom by the tribe is 
not correct.” 


In the absence of any instances quoted in the Riwaj-i-am, the 
Settlement Officer s opinion is entitled to due weight and has the effect 
S lessening the burden cast on the party against whom the entry in 


(1) A. I. R. 1980 Lah. 700 (2)=d.l Lah. 015.=125 X. C. 620— 37 F. L. E. 533, 

(2) A. I. R. 1935 Lah. 419=158 I C. 970,=37 P. L- R. 229. 
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Riwaj-i-am is recorded (l). Similarly, in Ohara Singh v. Mst- Aruri (2) 
Tek Chand J.. considered that the contrary opinion expressed by the 
Settlement Officer (of the Amritsar District) must be deemed to qualify 
the nature of the answer recorded in the Riw.ij-i-am itself. In Balanda 
v. Mst . Suban (3) Jailal J. concurred in the view that the opinion of the 
Settlement Officer who has compiled the Customary Law is relevant in 
estimating the value ot the statement of a particular custom. 

See also to the same effect remarks in Mst . Chinto v. Thebu and 
others (4) relating to the Riwaj-i-am of the Kangra District. In this case 
in a dispute between the daughter and the collaterals, the answer as 
stated to have been given by the persons consulted at the preparation 
of the Riwaj-i-am was in favour of the collaterals. The compiler of the 
Riwaj-i-am under whose supervision the answers were recorded how¬ 
ever considered that these answers did not state the existing custom 
correctly, but were given for ulterior motives. The custom as recorded 
in the previous Riwaj-i-am and judicially interpreted was not in favour 
of the collaterals. There were eight judicial decisions of various courts 
in favour of the daughters and no instance was proved of exclusion of 
daughters by collaterals. Held , that the initial onus of proving incorrect¬ 
ness of the entry was discharged. r . 


% 


Where Settlement Officers have expressed an opinion regarding a^ 
custom entered in the Riwaj-i-am that the answers have been prepared to 
suit the convenience of the various tribes or at least the convenience of \ 
their influential members the onus upon persons who seek to prove that 
the custom is not correctly given in the Riwaj-i-am is light (3). 

It was observed in.AfsL Sukh Devi v. Faqir Singh (6)—“The entries 
in the riwaj-i-am owe their weight to the principle originally laid down in 
English law which received statutory recognition in S. 35, Evidence 
Act. The principle is that statements made by a public officer should 
be receivable in evidence because it is his duty to satisfy himself of the 
truth of the statements made. If the officer himself is not satisfied of the 
truth of the statements made it seems clear that such statements have less 
weight than they otherwise would/’— Per Skemp J. 

In Santa Singh v. Mst. Santi (7), however, it was remarked by 
Addison J. ‘It is true that the Settlement Officer who compiled the 


(1) Jawald Singh v, Thctkar Sihgh=A. 1. E. 1936 Lah. 88=162 I. C. 934 
1930 Lah. 761, 1935 Lah. 419 followed. 

(2) A. I. K. 1930 Lah. 761=126 I. C- 434. 

(3) A. I. R. 1936 Lah. 418, p. 424=17 Lah. 232=38 P. L. E. 592. 

(4) A. I. E. 1935 Lah. 985, p. 988=166 I. 0. 987 (2). 

(5) Gavga Ram v. Nihal Chand— A. I. E. 1935 Lah. 428. 

(6) A. I. E. 1935 Lah. 434. 

(7) A. I. E. 1933 Lah. 898=1441- C. 483. 
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Customary Law of 1914 (of the Amritsar District) was of the opinion that 
in reality daughters had a right to exclude agnates with respect to self- 
acquired property though that right was seldom asserted, but it is not his 
private opinion that is of importance but the replies of the various tribes.” 
This view was again endorsed by the same learned Judge in Kartar Singh 
v. Mst. Banto (l) about the Manual of Customary Law of the Amritsar 
District. 

Again, where the author in the preface or introduction to the 
Manual of Customary Law states the various sub-divisions of a tribe 
whose representatives were consulted in the course of the preparation of 
the Riwaj-i-am , and amongst them the sub-division under reference is 
not included, do the entries in that Manual apply to such a sub-division 
also ? In Ujagar Singh v. Mst. Diyal Kaur (2) Bhide J. observed—“The 
author of the Customary Law of the Amritsar District, prepared in 1914, 
has stated in his preface the various sub-divisions of Jat tribe, whose 
representatives were consulted in the course of the preparation of the 
Riwaj-i-am and amongst them Kaler Jats are not included. The learned 
counsel for the appellants conceded that the customs of all the sub-divisions 
of the Jat tribes are not necessarily the same, and as no representatives of 
the Kaler sub-division were consulted it cannot be assumed that the 
answers to questions 60 and 61 would necessarily apply to this sub-division 
or raise any presumption in plaintiff's favour. The case might have 
been different if the preface had not mentioned the sub-divisions whose 
representatives were consulted, for in that case it could have been argued 
that the presumption applied generally to the whole of the Jat tribe and 
onus would then have been on the person belonging to any particular 
sub-division of the tribe who alleged that a different custom governed that 
sub-division. But as the various sub-divisions, whose representatives were 
consulted, are specifically mentioned in the preface, the fact cannot be 
ignored.” 

From what has been stated above it is thus clear that the question 
in such a case really is one of the correct interpretation of an entry in 
a Riwaj-i-ant. The Court is bound under the authority of the Privy 
Council judgment in Beg v. Allah Ditta (45 P. R. 1917) to raise an 
initial presumption in favour of the existence of a custom in accordance 
with an entry in the Riwaj-i-ain , notwithstanding the opinion of the Settler 
ment Officer that the answers of the tribe do not represent the real custom 
prevailing amongst them. The opinion of the Settlement Officer does not 
in itself provide the necessary rebuttal of the statement of custom recorded 
in the Riwaj-i-am though such opinion would undoubtedly be of great 


(1) A. I. R. 1936 Lah. 804, p. 805—17 Lah. 296-38 P- L. R.300; Sec also 
Jatvala Singh v. Mst. Santi—A. I. R. 1936 Lah. 802, p. 803—176L C. 314. 

(2) A. I. R. 1936 Lah. 991=167 I. 0. 710. 
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weight in discreting the statement of custom in the Riwaj-i-am and would 
easily shift the onus on to the other party to prove the custom, when it is 
coupled with other evidence, e.g., of instances. 


41. Wajib-ul-arz or village administration-paper. 

The Wajib-ul-arz or “village administration-paper” is a statement of 
customs respecting rights and liabilities in an estate and according to clause 
j(b) of sub-section (2) of section 31 of the Punjab Land Revenue Act, 1887, 
it forms part of the Record-of-Rights. Presumption of truth is therefore 
attached to an entry in the wajib-ul-arz under section 44 of that Act. 


What does a wajib-ul-arz contain ? According to the official in¬ 
structions contained in para 295 of the Punjab Settlement Manual it (* wajib- 
ul-arz) should be a record of existing customs regarding rights and liabilities 
in the estates. It should not be used for the creation of new rights or 
liabilities, or for what may be called village legislation.’ 


The wajib-ul-arz in the first regular settlements was sometimes a 
formidable document, but its real value as an evidence of village custom was 
not always proportionate to its length. Rules 32 to 35 framed under section 
15 of the Punjab Land Revenue Act, 1871, contained the instructions for 
the preparation of this document. These may be found printed on pages 
132 to 140 ot Tupper’s Punjab Customary Law, Volume II. The rules 
before that period have been described in Barkley’s Directions for Revenue 
Offiicers in the Punjab (pages 65-66). The existing rules on the subject 
are as follows :— v 


1 The statement of customs respecting rights and liabilities on the 
estate shall be in narrative form ; it should be as brief as the nature of the 
subject admits, and shall not be argumentative, but shall be confined to a 
simple statement of the customs which are ascertained to exist. The 
statement shall be divided into paragraphs numbered consecutively, each 
paragraph describing as nearly as may be separate custom. 


2 The statement shall not contain entries relating to matters regulat¬ 
ed by law; nor shall customs contrary to justice, or good conscience, or 
which have been declared to be void by any competent authority, be entered 
in it. Subject to these restrictions, the statement should contain information 
on as many of the following matters as are pertinent to the estate :— 

(а) Common land, its cultivation and management, and the enjoy¬ 

ment of the proceeds thereof; 

(б) Rights of grazing on common land. 

(c) Rights to the enjoyment of sayer produce. 

(d) Usages relating to irrigation of land. 

(c) Customs relating to irrigation of land. 

Customs relating to mills, tanks, streams, or natural drainage. 

(g) Customs of alluvion and diluvion. 
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(h) The rights of cultivators of all classes not expressly provided 
for by law (for instance, rights to trees or manure and rights to 
plant trees) and their customary liabilities other than rent. 

(t) Customary dues payable to village servants and customary 
service to be rendered by them. 

(j) The rights of Government to any naztil property, forests, un¬ 
claimed, unoccupied, deserted, or waste lands, quarries, ruins, 
objects of antiquarian interest, spontaneous, and other accessory 
interest ih land included within the boundaries cf the estate. 

0) The rights of Government in respect of fish and fisheries in 
streams, rivers, etc. 

(/) Any other important usage affecting the rights of land-owners, 
cultivators or other persons interested in the estate, not being 
a usage relating to succession and transfer of landed property. 

3. Where the record-of-rights is being made for the first time, if the 
persons interested are not agreed as to the existence of any alleged custom, 
the Collector, or an Assistant Collector of the 1st grade shall decide the 
dispute in the manner provided in section 36 of the Land Revenue Act. 
Where the record-of-rights is being revised, the Collector or Assistant 
Collector of the 1st grade shall similarly decide disputed entries ; but in doing 
so he shall have regard to the provisions of section 37 of the Land Revenue 
Act. 

4. When the statement is complete, the Revenue Officer aforesaid 
shall fix a date for its final approval and shall summon the persons interested 
to appear on that date at a place ip or in the immediate vicinity of the estate 
to which the statement relates. And on the date and at the place appointed 
the statement shall be read over in the presence of such of the persons as are 
in attendance, and after such further correction as may be then found neces¬ 
sary, the Revenue Officer aforesaid shall sign the statement and shall add at 
its foot an order declaring that it has been duly attested. 

—(Settlement Manual, Appendix VIII) 

42. Evidential value of entries in a wajib-ul-arz. 

(a) Entries in a wajik-td-arz amounting to agreements. 

Certain entries in a wajib-id-arz have the effect of agreements. 
Section 2 of the old Punjab Tenancy Act, (XXVIII of 1868) provided 
that “nothing contained in this Act shall affect the operation of any decree 
of court under which a tenant holds or of any agreement between a landlord 
and a tenant, when such agreement is in writing or recorded by the proper 
officer in the record of a regular settlement sanctioned by the Local Govern¬ 
ment. 

All entries in such record, in respect of matters comprised in 
Chapters III, IV, V and VI of this Act shall, when attested by the proper 
officer, be deemed to be agreements within the meaning of this section. 
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The first Punjab Land Revenue Act came into force on 18th November 
1871, and section 21 of that Act deprived the entries aftet that date of the 
force of agreement, but upheld those made before that date. And section 
112 of the Punjab Land Revenue Act, 1887, now enacts that— 

“ An entry with respect to 

(a) the enhancement or abatement of the rent of a tenanf having a 
right of occupancy, or the commutation of rent in kind into rent in money 
or of rent in money into rent in kind, or the taking of rent in kind by division 
or appraisement of the produce or other procedure of a like nature, or 

.(b) the letting or under-letting of land in which there is a right of 
occupancy by the tenant having that right or the alienation of or succession 
to land in which such aright subsists, shall be deemed to be an agreement. ,, 

Section 109 of that Act further declares certain entries in records-of- 
rights to be void. 

(b) Presumption of truth attached to entries in a wajib-ul-arz — 
The presumption , however , is rebuttable . 

As has already been stated above, a wajib-ul-arz forms part of the 
record-of-rights under clause ( b ) of sub-section (2) of section 31 of the 
Punjab Land Revenue Act, 1887, and consequently under section 44 of that 
Act the entries in a wajib-ul-arz must be presumed to be true unless 
rebutted. Riwaj-i-am records the custom prevailing ainOngst the various 
tribes in a district or a portion of a district to which it relates, while there 
is a separate wajib^ul-arz for each estate. 

A wajib-ul-arz is thus a village statement of customs as distinct 
from the district statements of customs which is called Riwaj-i-am . 
Entries in a wajib-ul-arz relating to questions of custom, except those 
mentioned above, are not agreements between the members of the pro- 
; prietary body but are presumptive evidence of the existence of the 
| rules of custom embodied therein. The onus is on .the party who contends 
1 that the custom is not as given in the wajib-ul-arz , to establish his case, (l) 

As already observed on page 145, the first record-of-rights prepared 
for each village contained a wajil-uharz which, amongst other piatters con¬ 
tained the special customs of the village, or as much as was known of them. 
Subsequently matters relating to custom were separated from the rest 
of the wajib-ul-arz and were recorded in Riwaj-i-am , so that in the wajib- 
ul-arz only those matters which are mentioned on page 173 are now record¬ 
ed. A wajib-ul-arz is a record of admitted village usages to which a presump¬ 
tion of correctness attaches under S. 44 ot the Punjab Land Revenue 
Act. 1887, and throws the onus of proof on the party controverting it. (2) 
When a custom is recorded in a wajib-ul-arz , it establishes a true 


(1) 1928, 109 I. C. 59. 

(2) 87 P. R. 1868; 18 P. W. R. 1920=54 I. C. 418; 139 P. L. R. 1917=68 
P. W. R. 1917=41 I. C. 283. 
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custom (l). The Settlement Record-of-Rights is as a rule accepted as afford¬ 
ing presumptive evidence of village custom which it records, throwing the 
burden of proof on the party contradicting it. In other words omts lies on 
him who asserts that the entry about a custom in a wajib-ul-arz is 
wrong. (2) At least when it is not opposed to the principles founded on 
universal law of justice, onus lies on him who asserts that the entry about 
custom is wrong. (3) 

( When a wajib-ul-arz states a certain custom, it raises a presump¬ 
tion of correctness even if the entry is not supported by instances. (4) As 
observed in Baksha v. Mir Baz etc. y (5)—“ As regards the wajib-ul-arz 
we see no ground for the opinion of the Divisional Judge that when the 
entry was made, it was intended not as a declaration of an existing custom, 
but a mere expression of the wishes of the people as to what was to be the 
rule in future. It appears to us that whether the entry was correct or 
not, it was certainly intended to be a declaration of an existing custom and 
the question of its correctness must depend on the instances given in 
support of it or against it, not in the wajib-ul-arz itself, for it was not 
usual to cite instances in that document, but in evidence in court when 
the question of custom is tried.’ 

But an entry in a record-of-rights is not necessarily conclusive. It 
is an entry to which the presumption of correctness attaches under the 
provisions of S. 44, Punjab Land Revenue Act, unless and until the con¬ 
trary is found by legal evidence. If the entries themselves are incon¬ 
clusive or appear on the face of them to be erroneous, a court would be 
justified in not accepting them. (6) ^An entry in the wajib-ul-arz is only 
a presumptive proof and is not a gospel. It should not, therefore, be 
blindly followed, for it may represent the wishes of those yj ho made it or 
it may simply be a stereotyped entry. (7) In other words, it is not conclu¬ 
sive where it is opposed to universal law and justice?* (8) or, when it is 
couched in general terms;* for example, where it says that daughters are 
excluded without mentioning any degrees of collaterals in whose presence 
the daughters cannot succeed (9). In 93 P. R. 1892, a wajib-ul-arz was re¬ 
jected because “it was impossible to believe that the entry therein contained 
a true exposition of the views of the proprietors on the subject. Similarly, it 


(1) 54 P R. 1867. 

(2) 13 P. K. 1875; 65 P. R 1903 ; 8 P. R. 1882. 

(3) 83 P. R. 1903. 

(4) 52 P. R. 1896 ; 49 P. R. 1898. 

(5) 79 P. R. 1896, p. 253. 

(6) 5 Lab. 84. 

(7) 34 P. R 1909. 

(8) 97 P. R. 3902. 

(9) 86 P. R. 1908. 
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was held that an entry in a wajib-uUarz saying that the collaterals of a 
person living in a different village do not succeed to the property left by the 
deceased was very unusual and not very reasonable and could not be applied 
to another village which had been founded from the former (l). In 120 P. R. 
1881 the wajib-ul-arz was considered to embody not what the zamindars 
knew to be the custom actually existing, but what they considered would be a 
good and convenient rule to prescribe for the future. In 64 P. R. 1903 
it was held that at least when it is proved that an entry in a wajib-ul-arz 
has never been acted upon or the right exercised in accordance there¬ 
with, it cannot be considered sufficient to establish a custom. 

It is, however, submitted that in view of section 44 of the Punjab 
Land Revenue Act, 1887, and the Privy Council rulings reported as Beg v. 
Alla Ditta (2) and Mst. Vaishno Ditti v. Mst. Rameshri (3), entries in the 
wajib-ul-arz must be presumed to- be true and are prima facie proof 
of the custom embodied therein even though unsupported by instances and 
against the general custom followed in the Province, and the onus of prov¬ 
ing to the contrary will rest on the person challenging their correctness. 




Unless there are strong reasons to the contrary, if the same word is 
used in several places in a wajib-ul-arz , it should be construed in the 
same sense. If the whole document is carelessly and loosely worded it has 
to be interpreted by taking it as a whole and seeing what on a natural 
construction it means to lay down (4). A document like a wajib-ul-arz 
is not usually prepared by a skilled draughtsman and its language must 
not be literally construed. (5) A clause in a wajib-ul-arz therefore 
cannot be interpreted like a section of the Statute Law and a slight 
error or inadvertence of the scribe may cause a mistake (6). A court can¬ 
not give a strained meaning to an entry in clear words in a wajib-ul-arz (7). 


The law relating to wajib-ul-arz applies only to a wajib-ul-arz 
which forms part of a Settlement Record and not a document which 
may be called by this name, but is no part of the said record. For 
example, no presumption of correctness attaches to a chakwar wajib-ul-arz 
which does not form part of the Settlement Record (8). 

It was remarked in Hashim v. Nathu (9) by Robertson J.—“The 
force of entry in the Riwaj-i-am is quite different from that of con¬ 
dition in wajib-ul-arz which in some cases may be a binding agreement 


(J) 68 P. R. 1898. 

(2) A. I. R. 1916 P. C. 129. 

(8) A. I. R. 1928 P. C. 294- 

(4) 58 I C. 725. 

(5) 85P.R. 1889. 

(6) 77 P. E. 1902. 

(7) 40 I. C. 40. M 

(8) 44 P. R. 1907 ; 78 P. R. 1908 ; see also 184 P. R. 19(77. 
{9) 18 P. R. 1900. 
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and m all cases, as part of the Settlement Record, must be presumed to 
be correct under section 44 of the Land Revenue Act. An entry in a 
Riwaj-i-am is, however, according to circumstances, and often deriving 
greatest part of its weight from the free expression of opinion as to custom 
at a time when the members of a tribe were assembled together, able and 
ready to correct and criticise the statements of each other, and when 
personal and conflicting interests were not aflame to cause partiality in 
their replies.” 

A wajib-ul-arz being a part of record-of-rights is of greater autho¬ 
rity than a Riwaj-i-am which is of general application, and is drawn up in 
respect of individual villages (l). 

43. Are entries in a wajib-ul-arz operative only for the term of 
the settlement? 

As a separate wajib-ul-arz is prepared at every settlement, the 
question arises whether the entries embodied in a wajib-ul-arz operate 
for the term of the settlement only or are binding for ever. In 
Rahiman v. Bala (2) it has been held that the parts of a wajib-ul-arz 
referring to custom are certainly not provisions intended to be in force 
for a limited period. They are statements that a certain custom exists. 
The statement may or may not be correct but if it is correct, there would 
be a natural persumption that the custom continued to exist, and it 
would be for those alleging that a change had subsequently taken place to 
prove the allegation. 

In general, agreements embodied in a wajib-ul-arz at the time of 
Settlement ought to be considered prima facie as intended to subsist only 
for the term of settlement (3). There is, however, no fixed rule on the 
point whether a particular agreement was intended to enure only for the 
term of the settlement in the course of which it was recorded. In each 
case, it is a question of fact whether a particular agreement was intended 
to enure for the term of the settlement or for all time. (4) 

The portions of the wajib-ul-arz which refer to customs are not 
provisions intended to enure for the duration of the Settlement only but 
are statements that a certain custom exists (5). The rule that the entries 
5 in the wajib-ul-arz are not meant to be in force for the period of 
settlement means that if the provisions of the former wajib-ul-arz are 
not repeated in a later wajib-ul-arz , this does not prove that the custom 
has discontinued (6) It is, however, no doubt true that an entry in a 

(1) I. L. R. 2 Lah. 346. 

(2) 8P.E. 1892 ; See also 13 Lah. 410, page 418. 

(3) 1932 L. L. T. 77 ; 16 P. R- 1915. 

(4) Court of Wards, Auandpur v. Jiwan Singh—X. 1. R- 1935 Lah. 20— 
151 t 0.233-36 P. L. R. 31. 

(5) 1. Lah. 284, contra ; 21 I. C- 944. 

(6) 52 V. R. 1890. 
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ater wcijib-ul-arz opposed to the earlier one is some proof of change of 
custom, but it is not conclusive that the later one has abrogated the 
earlier. 


44. Earlier wajib-ul-arz v. later wajib-ul-arz— conflicting 
entries—which to be relied upon ? 

If it is expressly laid down that the terms of the wajib-ul-arz refer only 
to the period of settlement, the matter ends and the latest wajib-ul-arz is 
to be looked into. For inference of agreements if the latter wajib-ul-arz 
repudiates or cancels the entry of the former wajib-ul-arz , the entries, in 
the latter one alone should be considered. It is a natural presumption from 
the omission of an entry that it has been done deliberately and with due 
cause. When a new wajib-ul-arz is prepared it supersedes the old wajib- 
ul-arz and it is the new one which must not be altered under section 37 of 
the Land Revenue Act without due cause (l). 

We have already noticed that entries in a wajib-ul-arz are generally, 
a record of custom, though these entries have sometimes force of an agree¬ 
ment. This is a very important distinction ; a record of custom is a record 
of something binding on the parties concerned ; and the ruling that it enures 
only for the period of settlement does not apply to it. But an agreement is 
something entered into by the parties ot their free will and extends in the^ 
absence of express proviso only for the period of settlement (2). 

Each case must depend on the terms of the agreement in dispute. 
Where a condition in a wajib-ul-arz is not only restriced to the terms of 
the settlement but expressly states that it is to be operative for all time, it 
will hold good for ever unless it is varied by a subsequent agreement arrived 
at between the parties (3). On the other hand, where the terms of an entry 
in a wajib-ul-arz expressly limit it to a particular settlement, it has been 
held that the wajib-ul-arz cannot be treated as an agreement between 
landlord and tenant within the meaning of section 111 of the Punjab Land 
Revenue Act, 1887. This position is not made in successive settlement 
records without any investigation as to rights of occupancy tenants (4). 

Similarly, in Chandra Bhan v. Mohammad (5) it has been held that 
where a new wajib-ul-arz is framed, the old one ceases to be operative. 


I Where there are conflicting entries in the wajib-ul-arz neither ot 

/ which is based on known instances the presumption is in favour of the 
1 entry which least conflicts with the general custom (6). 


(1) Dilbagh Rat v. Mehr Shah =1932 L. L. T. 101. 

(2) Hira v. Midmmmadi^ 16 P. R. 1915. 

(8) Ncmdn v. Jaimab^ A. I.R. 1928 Lah. 150=108 I. C. 170 ; see also Court of 
Wards, Anancipur v iwan Singh—A. I. K. 1985 Lah. 20=1511. C. 233. 

(4) Labku v. (Jttam^A. I. R. 1931 Lah. 371=12. Lah. 652. 

(5) A. I. R. 1936 Lah. 962=161 1. C. 942 ; A. I. R 1936 Lah. 958=17 Lah. 502 
and 163 I. C. 864=38 P. L. R. 183 followed. 

(6) 95 P. R. 1913=211. C. 631=843 P. L. 11 1913 230 P. W. R 1913. 





PUNJAB CUSTOMARY LAW 



45. Tribes to which Riwaj-i-am or wajib-ul-arz applies. 

Question sometimes arises whether a Riwaj-i-am or a wajib-ul-arz 
applies to all tribes or only to those especially named in the document. 
The general rule to be followed is t hat so far as agriculturists a re con¬ 
cerned R iwaj -i-a m applies to all trib es, though not specifically nfimed J*» 
it, an djt_ does; Ji oL^pJx^ to those tribes., or sectionstribe which are 
specifically exempted. In the case of non-agriculturists the documents 
must show specifically that they are governed by their provisions. If non¬ 
agriculturists are not expressly named by Tribes therein,The Riwaj-i-am 
will not apply to them. ^ 

A Riwaj-i-am applied to Jats but did not specifically namd Bhat 
Jats. Held , that it applied to the latter (l). 


In 57 P. R. 1885 it has been held that a Riwaj-i-am is drawn up 
as a record of custom of agriculturists and cannot apply to Kakazai 
Pathans of Batala. In 92 P. R. 1901 the question for decision was 
whether Sayads of a town who held land in a village followed agricultural 
custom or not. The Riwaj-i-am which applied to all landowners made 
no specific mention ot Sayads . Held , that there is no allusion to 
Sayads in the Riwaj-i-am of the district and, though it is urged that 
they are included in the miscellaneous tribes, this is not clearly established. 

Khatris who were residents of a town held land in a village. It 
was contended that the record-of-rights which provided that a proprietor 
cannotjilie nate wi tjhflnt necgggify —io-them. Held , that this docu¬ 

ment cannot operate to make a proprietor non-agriculturist subject to 
custom which govern agriculturists. A non-agriculturist may be bound 
by so much of the record-of-rights as deals with pre-emption and similar 
matters, but in alienation and succession he cannot be bound by agricul¬ 
tural custom (2). 


But see 102 P. R. 1902 in which it was argued that because the 
wajib-ul-arz did not specifically say that it applied to Sayads , it did not 
apply to them. It was held—“ The wajib-ul-arz of a village is to be 
presumed to apply to all landowners as a body and it should clearly be 
held applicable to all such owners unless they are specifically exempted. 
It is not a specific mention we look for in a wajib-ul-arz but a specific 
exemption.” 


46. Effect of attestation of Riwaj-i-am by non-agricultu¬ 
rists—effect of. 


It was held in Jamiat-ul-Nisa v. Hashmat-ul-Nisa (3) that the 
mere attestation of a Riwaj-i-am by a non-agriculturist, who had acquired 


(1) 28 P. R. 1907 p. 96. 

(2) 107 P. R. 1001 ; see also 18 P. R. 1900 and 38 P. R. 1015. 

(3) 124 P. R. 1908. 















ies generally refer to ancestral PROPERTY 181 

tural land in a village as a means of investment, is not ipso facto 
nt to prove that in matters of alienation or succession his family 
in a town followed the ordinary customary rules of dominant 


agricultural tribes. 

In 107 P. R. 1901 the question for decision was whether Khatris 
who held land followed custom or not. Riwaj-i-am was produced 
which was attested by Khatris and on the strength of this it was con¬ 
tended that in matters of alienatio n they followed custom, but the con- 
tention was overruled. 

See also notes on page 85. 


47 . Entries in a Riwaj-i-am or a wajib-ul-arz generally refer to 


ancestral property. 

Entries in the Customary Law must be taken as referring only to ^ 
ancestra l prop erty when no mention of self-acquired property is made, (l) 
“ As regards self-acquired property, the same considerations do not apply 
as in the case of ancestral property. Custom on the whole is concerned 
w i th The conser vat ion of ancestral holdings, though of course in some cases 
there is a customary rule placing self-acquired property in a similar category 
to ancestral property; but mainly Customary Law looks to ancestral 
property. That is the reason why it has always been held that entries in 
Riwaj-i-ams and customary laws of districts refer only to ancestral 
property unless there is specific mention of self-acquired property, ancHhe 
reason is obvious.’’— Per Addison J. (2) 


Entries in a Riwaj-i-am or a wajib-ul-arz which do not specifically 
purport to mention non-ancestral property, must be taken to refer to 
ancestral property. (3) Unless there are clean indications tojhe contrary an 
entry in a record of custom refers only to succession to ancestral property, (4) 

It is thus now well-settled that entries in a Riwaj-i-am or wajib-ul- 
arz which do not specifically purport to mention non-ancestral property, 
must be taken to refer to ancestral property only (5). 


“It is true that in the Riwaj-i-am no distinction is drawn between 
ancestral and acquired property, but it is a well-recognized rule that 


(1) Rahmat Alt Khan v. Mst S a diq-iU-N is a =A. I. R -1932 Lah. 353=13 Lah. 
404=138 I.C. 280, 

(2) Mohd . Alam v. Mst Hafizan — A.I.R. 1934 Lah. 351=15 Lah. 791=150 I.C. 
46=35 P-L.R. 378. 

(3) Ahmad v. Mohammad = A-I. R. 1930 Lah. 809. 

(4) Gang a Ram v. Naranjan Dass—AA.M 1935 Lah. 518=17 Lah. 61. 

(5) Nidhu v. Ram Singh— 2 P. R. 1909=1. C. 457; Sham Das v. Moolo Bat 
=1920 Lah. 210=7 Lah. 124=951. 0. 337=27 P. L. R. 154 ; Abdul Rahman v. Natho 
=1932 Lah. 591=13 Lah. 458=1401. C. 409.=33 P. L. R. 770; Sunder Devi v. Mian 
Tegh Singh—A. I. R. 1935 Lah. 830=1935, 17 Lah. 346 ; 1935 I. C. 135 ; 1935, 106 I. C. 
987 ; 1920, 2 Lah, 90; 1920, 1 Lah. 294; 1922, 5 Lah. L J. 203; 1931, 13 Lah. 458; 1931, 

13 Lah.270. 
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unless there are clear indications to the contrary, such an entry in a 
record of customs refers only to the succession to ancestral property” (l). 

It has been held in Mst. Jat an v. Jiwan Singh (2) that in the 
absence of any indication to the contrary, entries in the Riwaj-i-am should 
be taken to refer to ancestral property. But the use of expressions 
that certain persons are excluded from succession 44 in any case ” or 
“ under any circumstances ” without reference to ancestral character of 
property or otherwise shows that the exclusion operates on self-acquired 
properties also. 

Where an entry in a wajib-ul-arz talks about landed property and 
succession to it and so forth, without discrimination between ancestral and 
self-acquired, it should be taken that the rule applies only to ancestral 
property (3). 

The wajib-ul-arz provided :—“If a proprietor dies sonless leaving 
an unmarried daughter she shall hold a life-interest in his property 
and pay the revenue. She shall have no concern with it when she marries. 
Her fathers collaterals, who celebrate her marriage at their own expense, 
shall own her father's estate.” Held , in the earlier records of custom 
throughout the Punjab, in absence of a express provision to the effect 
that the custom recorded relates equally to ancestral and non-ancestral 
property, it must be taken to govern ancestral property only (4). 

The wajib-ul-arz of 1855 settlement provided that if a sonless pro¬ 
prietor gifts any land to his daughter during his life-time she becomes 
its owner ; otherwise the nearest reversioner inherits and the daughter is 
disinherited. Held —“ I think that as the passage makes no distinction 
between ancestral and acquired land, it should be taken as referring to 
ancestral land only” (5). 

48. Analogies from law relating to other provinces. 

Under sub-section (4) of section 84 of North-Western Provinces 
and Oudh Land Revenue Act, 1901, presumption of truth is attached to 
the entries in wajib-ul-arz which is prepared under the provisions of that 
section. A wajib-ul-arz is a somewhat similar document to the riwaj-i- 
am in the Punjab except that in the United Provinces and Oudh presump¬ 
tion of truth is attached to the entries in a wajib-ul-arz while no legal 
presumption of truth is attached to an entry in a riwaj-i-am (see A. I. R. 
1935 Lah. 419 p. 422 and 1933, 14 Lah. 651 at p. 653). In the case of 



(1) 1926, 90 I. 0. 907; Mst Kishni v. Munshi^ A. I. R. 1936 Lah. 157«?1935, 


l62 I. C. 382. 

(2) A. I. R. 1983 Lah 553=14 Lah. 630=144 I. 0. 454=34 P. L. R. 753. 

(3) 38 P. R. 1916; 43 P. R. 1913 ; 128 P. R. 1918 ; 23 P. R. 1916. 

(4) Khan Beg V. Mst Fateh KhatunM A. L R. 1982 Lah. 157. 

(5) Mst. Aishah Bibi v. Allah Ditta~\. I. R. 1934 Lah. 432. 
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Uma Per shad v. Gandharv Singh (1887, 15 Cal. 20) (l) their Lordships 


( SL 


observed as follows:— >/ 

•“ All these things are rather emphasized by the wajib-ul-arz , which 

was made at Fatteh Kunwar’s instance in 1869. Before dealing with 

the effect of it, their Lordships wish to make some observations upon the 
extraordinary and startling character of that document. A wajib-ul-arz 
has been considered to be an official record of more or less weight accord¬ 
ing to circumstances, but still an official record, of the local custom of 
the district in which it is recorded. It has been received before this 

tribunal and elsewhere as important evidence. In 1879, 5 Cal. 744 (P.C.) 
it is stated that these documents are entered on record in the office. 
They must be taken upon the evidence, which is general evidence, to 

have been regularly entered and kept there as authentic wajib-ul-arz 
papers.’ In that case effect was given to the wajib-ul-arz produced. In 
this case the Judicial Commissioner has treated the wajib-ul-arz in 
question as a document of weight, which must be taken as showing 
local custom until some proof to the contrary is produced. But on looking 
at the evidence their Lordships find that this wajib-ul-arz was the con¬ 
coction of Fatteh Kun war herself, received by the Settlement Officer as 
an expression of her views which she had a right to enter upon the 
village records, because she was proprietor of the estate. But they are 
not entered here as views ; they are entered as the official record of 
a custom, this would probably have been produced from the office as 
an entry made fifty years ago, under circumstances of no suspicion at all 
and it would be taken that the Government Officer had recorded it as 
the local custom. And now we find it deliberately stated by the Oudh 
Courts that the proprietor has the right to enter his own views upon 
the village records, and have them recorded as if they were the official 
records of the local customs. Well, that is an exceedingly startling thing, 
and their Lordships think that the attention of the Local Government 
should be called to what has appeared in this case to have been done in 
one instance and may be done in other instances. It does not only render 
those records useless—they are worse than useless—they are absolutely 
misleading, because they are evidence concocted by one party in his own 
interest. It is to be hoped that under the Act of 1876, which empowers 
the Local Government to make rules under which these records shall be 
framed, such proceedings will not take place any more.” 


Similarly, in 1910 (32 All. 363) the Privy Council decided that where 
there is internal evidence that the entries recorded in a wajib-ul-arz connote 
the views of individuals as to the practice they wish to see prevailing rather 
than the ascertained fact of a well-established custom, weight should be 
attached to the fact that no evidence at all is forthcoming of any instance in 
which the alleged custom has been observed. But their Lordships did not 
(tt) See also 1893, 15 All. 147. 
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lay down that where there is no internal evidence that the parties verifying 
the entries in the wajib-ul-arz are merely recording their views as to the 
practice they wish to see prevailing, and where the internal evidence goes to 
show that they are stating the existence of a well-established custom, 
entries in the wajib-ul-arz are not sufficient in absence of rebuttal to prove 
the existence of a custom set up—see 1914, 24 I. C. 640 (Oudh.), distin¬ 
guishing 1911, 12 I. C. 403 (Oudh). 

The observations of the Privy Council in 1914, 37 All. 129 at 
page 143 are to the following effect :— 

“To hold that a wajib-ul-arz is not by itself good pritna facie 
evidence of a custom which is stated in it and that the wajib-ul-arz requires 
to be corroborated by evidence of instances in which the custom has been 

enforced would be to increase the costs of litigation. Of course the 

evidence as to a custom afforded by a wajib-ul-arz may be rebutted by 
other evidence.” Again, in 1927 101 I. C. 368 it has been held that the 
statement of a custom recorded in a wajib-ul-arz of a village is good pritna 
facie evidence of the custom without corroborative evidence of instances 
in which it has been exercised. The evidence as to a custom 
afforded by wajib-ul-arz may of course be rebutted by other evidence* In 
1910, 32 All. 363 it was remarked— “The respondents appealed to the 
case of 32 All. 363 where an alteration of the law of inheritance was held 
not proved, but the ratio decidendi is clearly given in the judgment of the 
Board, where it is said :—“ Where, as here, from internal evidence, it seems 
probable that the entries recorded connote the views of the individuals as to 
the fact that they wish to see prevailing rather than the ascertained fact 
that a well-established custom exists, the learned Judicial Commissioners 
properly attached weight to the fact that no evidence at all was forthcoming 
of any instance in which the alleged custom had been observed. 

The statement of a custom recorded in a wajib-ul-arz of a village is 
good pritna facie evidence of the custom without corroborative evidence of 
instances in which it has been exercised. The evidence as to a custom 
afforded by a wajib-ul-arz may, of course, be rebutted by other evidence (l). 

As regards the evidence of custom furnished by a wajib-ul-arz, its 
weight may be very slight or may be considerable according to circum¬ 
stances (2). As observed by the Privy Council in 1910, 32 All. 363 at 
p. 373, there is no class of evidence that is more likely to vary in value 
according to circumstances than that of the wajib-ul-arz. A statement in 
a wajib-ul-arz is of high evidentiary value of a custom, but it is to be 
disregarded if it appears to have been made from interested motives (3). 


(1) 1927, 1011. C. 368. S. C. 49 All. 067 (P. C.) ; See also 1928, 110 I. C. 4; 1931, 
132 I. C. 804 (Allahabad). 

(2) 1898, 26 Cal. 81 at page92 (P. C.); 1909, 31 All. 457 at p. 475 (P.C.); 1910. 
32 All. 363 at p. 373 (P. C.); See also 1911, 12 I. C. 403 (Oudh) ; 1931, 13 Lah. 276 at 

p. 290. 

(3) 1929, 5 Luck 70 (P. C.); followed in 1935 158 I. C. 976. 
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“ These wajib-ul-arzes, when properly used, afford most valuable evidence 
of custom, and are much more 'valuable than oral evidence given after the 
event. On the other hand, they at times, as is the case here, contain 
statements which would appear to have been concocted by the persons making 
them in their own interests and are therefore to be disregarded, being worse 
than useless 

The wajib-ul-arz of a village is a document of a public character, 
prepared with all publicity, and must be considered as prima facie evidence 
of the existence of any custom which it records. Its record of the existence 
of a custom is sufficiently strong evidence to cast on those denying the 
custom the burden of proof. Looking to the public character of the docu¬ 
ment, and the way it is prepared, the inferences to be deduced from it cannot 
be disregarded except when they are rebutted by evidence of an opposite 
character (l). 

In 1923, 45 All. 413 the Privy Council held the view that when a 
wajib-ul-arz was unambiguous and recorded a custom in clear terms the 
burden shifted on the opposite party to prove by oral and documentary 
evidence either that no such custom existed or that it had fallen into desue¬ 
tude (2) The evidence afforded by entries in records of custom prepared 
by responsible officials whose duty it was to ascertain and record the 
customs entered is valuable evidence of the existence of the customs (3). 

Where a wajib-ul-arz or riwaj-i-am contains merely a record of the 
wishes and opinions of the parties, it cannot be treated as establishing any 
binding custom (4). Where, however, the entries in a wajib-ul-arz or 
riwaj-i-am , which support the existence of a custom, are not concoctions 
and do not connote merely the view of individuals as to the practice which 
they wished to see prevailing it should be held that they record the 
ascertained fact of a well established custom (5). 

In 1910, 32 All. 363, their Lordships of the Privy Council observed— 
“ There is, of course, a presumption of law in favour of the correctness of 
the entries in such a document; but in the present instance, it is not 
seriously denied that the entries were made by the proper official in accord¬ 
ance with the requisite procedure ; and the only question is whether the 
entries construed, according to their contents, really do embody a record of 
custom actually prevailing in this family or are expressions of the wishes 
of particular members, of the family on custom which they would like to 
prevail,” 


(1) 1886, 8 All. 434; 1002, 25 All. 90 at p. 96 ; 1889, 12 All. 284 [F. B.] ; 1904, 26 
All. 549 at p. 552. 

(2) 1925, 90 I. C. 525 (Oudh). 

(8) 1928, 45 All. 413 ; See also 1927, 103 I. C. 23 at page 27 (Ouhh); 1930, 30 
I. C. 124 ; 1935, 158 I. 0. 976 at p. 980. 

(4) 1920, 60 1. C. 147 (Oudh); 1985, 158 1. 0. 976 at p. 980. 

(5) 1927, 49 All. 367 (P. C.) ; 1988, 8 Luck. 445 ; 1930, 6 Luck. 407. 
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Section II; 

OTHER PROOFS OF CUSTOM; 

49. (i) Judicial decisions as proof of custom. 

Judgments in other cases on the point of custom are admissible in 
evidence, under section 13, only as instance in which the custom in question 
was judicially recognized, but are hot conclusive. It is open to rebut them 
by adducing fresh evidence to show that the custom was not correctly 
ascertained in those cases or that it had since been modified (l). 


Similarly, it has been held in Mst. Jannat Bibi v. Ghulam 
Hussain (2) that a decision in a ..casgjjf jcustom is not a judgment in 'rent i 
It is only relevantuncfer section 13 of the Indian Evidence Act as judicial 
instance of the custom being recognized. It may be that owing to faulty 
prosecution one decision may be arrived at between certain parties while 
there may be another decision in a suit arising between other persons. 

In Slier Mohammad v. Mst. Johar Khatun (3), however, it [has been 
held that a judgment on a question of custom is relevant, not merely as an 
instance under section 13, but also under section 42, Evidence Act, as 
evidence of the custom. When a custom is repeatedly ascertained and acted 
upon judicially, the production of such judicial decisions is sufficient to prove 
the custom. It was observed—“ It was urged that the judicial decision 
counts only as an instance, but a judgment on a point of custom is also 
relevant under section 42, Evidence Act. Besides, the value of the decision 
depends upon, the nature of the enquiry and the evidence produced. 
It may happen at times that the Riwaj-i-am is held to be conclusive 
merely because no evidence has been produced to rebut it ; as for 
instance was the case in A. I. R. 1925 Lahore 482. On the other hand 
there was a very elaborate enquiry made in the case reported as 13 Lahore 
276. The two decisions, therefore, cannot obviously be placed on the same 
footing. Although an initial presumption of correctness attaches to an entry 
in the Riwaj-i-am, the presumption is a rebuttable one, and I do not see any 
good reason why that presumption should not be held to be rebutted by a find¬ 
ing arrived at after an exhaustive enquiry, as it was in 13 Lahore 276. It is 
indeed difficult to say how the presumption attaching to the entry in the 
Riwaj-i-am can be rebutted in any other way. 


It was urged that the instances relied upon are recent ones and cannot 
prove a custom contrary to what is stated in the Riwaj-i-am as custom 
must be immemorial, as laid down in A. I. R. 1937 Lahore 451. But there 
is no question here of preventing a new custom coming into existence after 
the compilation of the Riwaj-i-am . The question is whether the entry in 
the Riwaj-i-am itself records the custom correctly. I see no good 


(1) A. I. E 1933 Lah. 553—14 Lab 630—144 I. C. 454—34 P. L. E. 753 

(2) A. 1. E. 1934 Lah. 861-16 Lah. 307—155 1. C. 212—36 P. L. K. 256. 

(3) A. l.R. 1938 Lah. 309. 
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reason why a finding arrived at by the court after a thorough enquiry such 
as was held in 13 Lahore 276 should be placed on an inferior footing than 
the entry in the Riwaj-i-am ”—Per Bhide J. 

4 decision on custom is not a final, decision. It only becomes a 
relevant instance under section 13, Evidence Act, that such a right has been 
asserted and recognized. It is always necessary to assert and prove what 
the custom is ,(l). 

The most cogent evidence of custom is not that afforded by expression 
j of opinion as to its existence, but the examination of instances in which 
; the alleged custom has been acted upon and by the proof afforded by 
' judicial or revenue records that the custom has been enforced. Though 
judicial decisions are not indispensable the acts required for the establish¬ 
ment of Customary Law ought to be plural, uniform and constant (2). 


Judicial decisions afford very valuable evidence as. to the existence of 
a custom (3). But a judgment is of no value when it proceeds almost 
entirely on the burden of proof (4). 

A judgment based upon a compromise or confession, although of some 
probative force, cannot be placed on the same footing as one in 
which after contest a custom was held to be proved or negatived (5). 


It was observed by Jai Lai J. in Balanda v. Mst. Suban (6)—** In my 

Judicial decisions opinion the courts should place greater value on judicial 
v. Manuals of decisions than the statement of a custom in the Customary 

Customary Law. Law un less there is reason to hold that the custom has in 

the meantime changed. In any case the burden on the daughter under the 
circumstances is light. Addison J., however, remarked in the same case 
(page 427)—“ I am not in agreement with all respect, with the opinion of 
Jai Lai J., that courts should place greater value on judicial decisions than 
on the statement of a custom in the Customary Law. A judicial decision 


depends on the evidence produced in the case which may be a badly con¬ 
ducted case. A decision on a question of the custom is not a judgment in 
rent ; it is merely an instance, relevant under section 13, Evidence Act, of 
a particular custom being ascertained or denied, or possibly recognized, 
though the word recognized ’ may mean recognised by the parties to a 
particular transaction rather than by the Courts In fact Jai Lai J., has 
gone further in a later portion ot his judgment and stated that a decision 
given by this court or the Chief Court of the Punjab as to the existence or 


(1) Narciin Singh v. Malik Ahmad Yar Khan— A. I. R 1986 Lah oi 

(2) 1926, 98 I. C. 43. 

(3) 1926, 98, I. C. 759. 

(4) 71 P. R. 1904 ; see also 19 P. R. 1895. 

(5) 1923, 4 Lah. 176 ; 1921, 2 Lah. 83 ; 3 Lah. 136. 

(6) A. 1. R. 1936 Lah. 418, page424—17 Lah. 232. 
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non-existence of a custom ought ordinarily to be almost conclusive evidence 
of the existence or non-existence of the custom concerned, and must overrule 
the statement to the contrary of this custom in the Customary Law and it is 
only in exceptional circumstances that such decisions should not be accepted 
as decisive of the question. This, with ad respect, appears to me to over¬ 
rule such decisions as 45 P. R 1917, and many other such decisions of this 
Court, as well as to go against the provisions of the Evidence Act.’ 


Again, it has been held in Bahadur v. Mst. Nihal Kaur (l) that a 
custom to be legal must therefore be proved to have been in existence for 
a time preceding the memory of man. It not always being possible to 
obtain such proof, the courts have invariably been willing to presume 
the existence of a custom for such a period provided that evidence is pro¬ 
duced which proves that custom has been in existence as far as living testi¬ 
mony can establish it. 


When -therefore recent judicial decisions lay down a custom contrary 
to that as laid down in ancient Riwaj-t-am such custom cannot be held to 
be established as the commencement of such custom is not so old that the 
; memory of man runneth not to the contrary ” (2). 


50 (it) Oral instances. 


Instances in support of an alleged custom are not always to be 
treated as of little or no value because supported only by oral testimony ; 
if the deponents have means of knowledge and the opposite party makes 
no attempt to rebut, facts stated may often be accepted as proved. (3) 

The fact that a party has repeatedly by act or word shown 
that he does not really follow a particular law, though it does not amount 
to an estoppel against him, still shows the views held by the party (4). 

Cjustoms usually grow out of instances and acquire force and 
sanctity as instances multiply. In a case relating to the alienation 
of abadi land in a village by non-proprietors, it has been held that it is 
wrong to say that in every case it is for non-proprietors to prove the cir¬ 
cumstances under which the alienations of sites by non-proprietors in a 
village have taken place. The question upon whom the onus lies to explain 
the circumstances depends upon the number of alienations. A larg*e number 
of instances of sale and mortgages by the non-proprietors without any 
prbtest by the proprietors is sufficient to establish a custom in favour of 


(1) A. I. I k 1937 LaU. 451 (F. B.) page 452=1. L. R. 1937 Lah. 594=169 1. C. 
909=39 P. L. R. 349. 

(2) Ibid. 

(8) Rahim Bakhsh v. Umar Din==A 9 P. R. 1915=1915 Lah. 255 (2)=29 I. 0. 
382=243 P. L. R. 1915. 

(4; Ibid. 
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the right of the non-proprietors to sell the sites of their house in the 
absence of the evidence to the contrary (l). 

No hard and fast line can be laid down as to how many instances 
are sucffiient to make out a valid custom. Where a custom is a general 
one obtaining in a caste or clan composed of hundreds of families, the 
court would naturally expect a large number of instances in proof of the 
custom, but when the custom set up is that of a single family or a small 
group of families, it is unreasonable to expect a large number of instances 
in support of the custom (2). There should, however, be such a multipli¬ 
cation or aggregation of instances as is sufficient to establish a tangible 
recognition of the custom as obligatory (3). Customs from out of instances 
acquiesced in by the persons interested so invariably and for such a long 
time as to become a rule of law, are recognized to be generally binding 
on those whom it affects (4). 

A single instance cannot prove a custom, nor are a few instances of 
a modern date sufficient to prove a custom in derogation of ordinary law. (5) 
But the fact that there have been in the village a large number of instan¬ 
ces relating to a point of custom increases their value. The antiquity 
of instances, that is to say, the fact that the custom exists from a long 
time, is of sufficient importance in proof of custom (6). 


Where witnesses cite instances of customs, it is for the other side 
to show by cross-examination or evidence in rebuttal that those instances 
do not support the custom (7). Instances cited by witnesses must not be 
rejected merely because these witnesses have not deposed to details as to 
which they could have been and were not cross-examined (8). 

Again, the mere fact that instances have not been contested in the 
court does not make them worthless. Thus the fact that no alienations in 
the village have at all been contested, in some cases, is a proof that the 
power of alienation exists. The fact that no contests on the part of the 
agnates ever took place except in recent times, raises some presumption in 
favour of custom of free alienation, for, if in the absence of definite infor¬ 
mation, we are to assume that the agnates were too poor to sue or thought 
the land too small, and not worth the trouble of litigation, or that they 
were absent from the village or that they assented to the transfer, it is 
only fair to take into account this contingency also, unless the matter is 


(1) Ahmad Yar v. Jesa Rani—A. I. R. 1982 Lah. 90. 

(2) 51 M. I. at p. 27. 

(3) 3 B. 84 ; 297 ; 3A 273 (P. C.) 

(4) 501. C. 878. 

(5) 15 P. R. 1907 at p. 70; 30 P. R. 1903 ; 82 I. C. 815, 20 I. C. 894. 

(6) 71 P. R. 1904. 

(7.) 80 P. R. 1902. 

(8) 34 P. R. 1907, pp. 150-152. 
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to be” absolutely prejudged (l). The very best possible evidence of a 
custom is that which shows that it has been followed consistently in a 
number of instances without dispute (2). The fact that no consent 
has taken place in the past may well raise a presumption that the custom 
was so well recognized that no one thought of contesting it (3). Uncon¬ 
tested cases are a very good proof of any alleged custom, for the greater 
the strength of the custom the less probability is there of anybody attempt¬ 
ing to controvert it (4). It is surely a strong point in favour of the 
existence of the custom and its recognition in the tribe, that no appeal has 
been made to the court (5). As observed in Mst. Dyan v. Jai Ram (6)— 
“ I strongly object to the view that a custom is only proved by instances 
in which it has been contested. In reality the better established a custo m, 
t h e l e ss it will be contested, To the same effect see the remarks in" 50 P. 
R. 1874 (p. 187)— ?r We cannot agree with the Deputy Commissioner that 
because the cases were uncontested, they were worthless as precedents. 
On the contrary, the fact that these adoptions are uncontested by natural 
heirs, constitutes their value as evidence of admitted usages ” 

51. Mutation entries as proof of custom. 

A mutation register does not form part of the record-of-rights but is 
a separate document, and therefore section 44 of the Punjab Land Revenue 
Act, 1887, does not apply to it and it carries no presumption of truth. An 
entry in it is, however, relevant under section 35 of the Evidence Act 
as an entry in a public record made by a public servant in the discharge of 
his duties (7). Unless a mutation entry has been incorporated in a Jama- 
bandi it has no presumption of truth attached to it. It is, however, 
not necessary to prove that all the formalities were duly complied 
with in respect of the mutations. There is a presumption that all official 
acts are done in regular manner and it is for the other side challenging 
it to rebut this presumption. It is not necessary to produce the Revenue 
Officer who sanctioned the mutation or the girdawar as a formal 
witness (8). 

Where the parties were present at the time when certain mutation 
entries were made with their consent, and the revenue officers made every 
effort to ascertain what the parties wished to be done, the entries them¬ 
selves being quite clear, the onus of proving that a mistake was made 
lies heavily upon the party who asserts that his intention was not correctly 


(1) 71 P. R. 1904. 

(2) 15 P. R. 1906; 322 P. L. R. 1913. 

(3) 72 1. C. 845. 

(4) 7 Lab. 124 at p. 127- 

(5) 34 P. R. 1907, p. 149. 

(6) 47 P. R. 1890, p. 125. 

(7) 91 P. R.* 1902—15 P. L. R. 1902 (Supp). 

(8) A. 1. R. 1929 Lab. 93=111 I. C. 357; see also A. I. R. 1934 (P. C.) 40 ; 
A. I. R. 1934 Lah. 472. 
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expressed by the entries, and this onus is not discharged by showing 
merely that there is a certain amount of confusion in the report of the 
Patwari and that the area given by that party is considerably in excess of 
the area received by him (l). In Diwan Chand v. Mehr Khan (2) it was 
held that the report of the Patwari, that the land sought to be attached 
had been mutated in favour of the son of the judgment-debtor, about 
four months prior to the application for attachment, was not conclusive to 
show that the land was not held by the judgment-debtor. 

As evidence of custom mutation entries must be judged on their 
own merits. It was observed by Robertson J. in Mst . Saddan v. Mst. 
Khemi (3)—“ There are four instances in which widows have been shown 
by entries in mutation orders, to have succeeded without dispute to the 
property of their husband’s collaterals. The learned District Judge treats 
these as not very material and counsel for the respondent urges on the 
authority of remarks in certain judgments of this Court that these in¬ 


stances are of no value as they were not disputed. Now we quite concur 
in the view that single isolated instances in which there has been mutual 
consent are not of great value, but we are of opinion that the very best 
possible evidence of a custom is that which shows that it has been 
followed consistently in a number of instances without dispute . Even a 
judicial decision in a contested case shows that at least the custom was 
not universally admitted. We therefore attach a high value to the 4 

instances produced.in which widows were allowed as a matter of 

course to succeed to the property of their husbands’ collaterals without 
dispute.” 

In 40 P. R. 1906 mutations were rejected in the lower courts because 
there was no protest or litigation about them. It was held that it was an 
erroneous view. One or two isolated instances of the kind may mean 
nothing and may be explained on various grounds, but the case is very 
different when we find several instances of rights being claimed and being 
allowed without challenge. Surely then, in such cases, acquiescence is the 
best proof of customs, for if upon several occasions the people interested 
accept some given state of things without demur, it must be assumed 
that they do so because their custom recognizes that state of things. 

The mere fact that the instances of mutations are of a very recent 
date and have not yet stood the test of being contested in court may be a 
good contention so far as a single isolated instance is concerned ; but 
when such instances are considerable this rule does not apply. Mutations, 
are inconclusiv e T when they are of r *™ »nt datac,*,™! have not s\ood>the tesf 
of m n rpnrt^nf. la^ ~ (4) An old mutation, however, or a mutation 

(1) Wcidhawa Singh v. Bcilwant Single A I. R. 1918 Lah. 321=153 P. L. R. 
1917 ; see also A. I. R. 1934 P. C. 40; A. 1. R. 1934 Lab, 472. 

(2) 18 P. W. R. 1907. 

(3) 15 P. R. 1906=117 P. L. R. 1906; see also 40 P. R. 1909 (to the same effect) 

(4) 103 P. R. 1895, p. 489 ; see also 9 P. R. 1895, p. 39. 
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attested by the Revenue Officer in the village of the parties, in the presence 
of all the villagers, when a party is not shown to be absent, may raise a 
presumption that a party knows about it. But mere knowledge that a 
mutation has taken place in other persons’ favour does not amount to 
acquiescence (l). “ Now it may well be that the plaintiffs did not 

understand that the mutation was being made in the name of the defendant 
alone. If they did, they may have acquiesced under the impression that he 
alone was entitled that would be but little evidence on “the issue as to custom. 

Mutations are a very good corroborative evidence of the oral testi¬ 
mony of witnesses who are likely to know the existence of the custom (2). 

No presumption of correctness, however, attaches to a note of the 
Tahsildar that proprietors do not object to mutation because it is not 
conclusive to prove that they were present. (3) 

Where a custom clearly at variance with Hindu Law is sought to be 
proved, no doubt documentary evidence is ordinarily of great importance, 
but where the parties are not agriculturists or an important land-holding 
class, the absence of copies of mutation records—the kind of documentary 
evidence commonly produced to prove custom—is not of prime significance 
(A. I. R. 1937 Lah. 609)' 

52. Pedigree-tables. 

Shajra nasabs or pedigree-tables form part of the record-of-rights 
as prescribed by the Financial Commissioner under section 31 (2), clause (d)» 
The presumption of truth attaching to entries in a Record of Rights 
Under this section extends therefore to these pedigree-tables also, and 
the burden of proving that an entry in it is wrong rests heavily on the person 
who makes such assertion. (4) 

"^But^although a presumption of correctness attaches to the pedigree- 
table contained in the Record of Rights under this section, that presump¬ 
tion does not extend to an entry made in the pedigree-table with respect 
to an extraneous matter entirely unconnected with the question of relation¬ 
ship, as for instance devolution of lands in a village. If such entries 
appear on the face of them to be erroneous, a court should refuse to accept 
them (5). 

If it can be shown that the law requires that entries dealing with 
ownership of land should be included in pedigree-tables then such pedigree- 
tables are properly part of the revenue records and constitute un entr y in a 
public document which is prima facie evidence of the truth of its contents. 
As references with respect to the ownership of land are by law included in 
a pedigree-table, presumption of correctness attaching to a pedigree-table, 


( 1 ) 

( 2 ) 

(B) 

(4) 


, 208. 


See 76 P. R. 1879 at p 
98 P. R. 1910, p. 355. 

3 P. R. 1907 (Rev.). 

174 P. R. 1888; 111 P 
P. W. K. 1942. 

(5) A. I. R . 1924 Lah. 444=80 1. G. 998=5 Lah. 84. 


L. R. 1913=18 I. C. 218=215 P. W. R. 1912 ; 98 
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also attaches to entries (1). Similarly, entries made in the pedigree-table 
prepared at the time of the settlement giving the history of the land are 
admissible in evidence (2). 

Sometimes there is a conflict between the entries in pedigree-tables 
prepared at two different settlements. Regarding this point it was observed 
in Data Ram v. Khazana Ram (3)-“ For the appellant it is pointed out 
that the evidence bearing on the point consists of the pedigree-tables pre 
pared in the various settlements to all of which a presumption of correctness 
attaches under section 44, Land Revenue Act, but that in case of a conflict 
between them the pedigree-table prepared at the more recent settlement 
should be preferred. On the other hand counsel for the respondent urges 
that whatever may be the position with regard to entries as to ownership, 
tenancy rights, etc., in the matter of relationship the earlier pedigree t a b 
should be preferred as the exact degree of relationship was likely to be 
known more accurately to persons who were nearer in descent to the 
common ancestor and whose memory was fresher than that of their 
grandsons, who were born a generation or two later. In my opinion i> is 
not possible to lay down any hard and fast rule on this point and each case 
must be decided on its own peculiar facts. The pedigree-table prepared in 
the course of each settlement is a part of the record-of-rights and as such 
there is a statutory presumption of correctness attaching to it (74 P. R- 
1888). It is, however, impossible to say on a priori ground that the pre¬ 
sumption is stronger in favour of the one rather than the other. In a 
particular district the earlier settlement might have been more carefully 
done and the record more accurately prepared than in the later Settlement. 
In another district investigation made in the subsequent settlement might 
have been more complete and exact, and led to discovery of errors in the 
preparation of pedigree-tables which had crept in the records of the former 
settlement. If the parties conduct their cases properly it will not be 
difficult for them to produce additional evidence from the entries in the 
khewat and other authentic documents from which it would be easy to 
determine which of the two pedigrees is correct.’’ See also 111 P. L. R. 
1913, wherein it is laid down that a pedigree-table is superseded by another 
which appears to have been more carefully made at the time of subsequent 
settlement. 

53. Proof of custom by general evidence as to its existence 
without proof of specific instances. 

Instances, however, valuable they may be in proving custom, are not 
absolutely essential to its establishment. The sanction of a rule of 
Customary Law depends upon the consensus of opinion of the body of 
persons to whom such law applies to be bound by the rule. The expression 

(1) A. I. R. 1928 Lab. 214—103 I. C. 382—99 P. L. R. 675. 

(2) A. I. R. 1929 Lah. 58—30 P. L. R. 678; A. L K. 1928 Lah. 214 followed. 

(3) A. I. R. 1935 Lah. 108; A. I. R. 1927 Lah. 607 Dist; 
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of opinion in such a case, if it is general, is sufficient proof pt such law; (l)* 
As observed by the Prjyy Council in Ahmad Khan v. Mst Channi Bibi (2.) 
—“ As regards the custom in respect of which the two courts in India have. 


differed,-,tfyeir Lordships think the Subordinate Judge was in error in 
putting aside the large body of evidence on the plaintifjfp’ side merely on the 
ground that specific instances had not been proved. They are of opinion that 
the learned Judges of the High Court are right in holding that a custom 
of the kind alleged in this case may be proved by general evidence as to its 
existence by member^ of the tribe or family, who would naturally be 
cognizant of its existence and its exercise without controversy. , 

“ There is a large body of oral evidence establishing the custom, 
wholly .unrebutted by the defendants who have relied exclusively on the 
Riwaj-i-am. The Judges of the High Court have commented on these 
documents, and their Lordships see no reason to differ from them. 

This judgment was referred to by . Campbell ,J. In J^abh Singh v* 

Mst. Mango (3 ). L ?; a *, l ;• ■- > 

Mere want of .instances is not enough to, ^how that .the rules of 
customary law do npt apply to a particular case, and that the, analogies 
and general principles of such law are . to be resorted tp when Instances are 
absent, and applied whenever it is possible to do so Vi [ ._.. . ; n 

A yule of custom piay be established and held.to be of binding force, ^ 
Qven where no in^tapce is forthcoming, if there is aa overwhelming rprepon- f 
derance of oral testimony,of those governed by it and lively, to .know. of its 
existence in its favour (4). The proof of custom-should ryot be confined 
merely to judicial precedents and definite instances,, but f rryight ponsist in 
the deliberate and well-considered ppinion of the people living, under, and 
governed by the custom and ot\\ex recognized , modes . of . es^b|i?hin.g its 
existence (.5).” The question whether .a, particular.. custom), does 

not prevail in any particular tribe is a matter op \yhich ,tyip^smpp : them¬ 
selves are in the best position to pronounce ap opinion. \Yjei} .questions 
relating to tribal custom have to be^ determined, the pa, rtj,es try jo secure, 
the evidence o»t the members, of that tribe and even people living in the. 
neighbourhood as regard's the existence and non-existence of the custpm.^ 
The people of a particular community are ' the best arid the most trust-^ 
Worthy repositories'of the tradidiohs whicfi "go ’to constitute a particular 
' custom prevailing in that community and their evidence, therefore, ,is, of a 
very grea? vaiuS (6). : *«* '' ° ^ ~ 


■rsr* 




(1) 48 P- H. 1908 (F. B.), p. 180. 

or; (*2J 'A. I7R. 1925 P. c: 267,' p.' 271=4925, 6 Xah. 502 (P. C‘.)Y affirming on 
appeal 1922, 69 I. C. 331, • T j;i : • !?• ?' - 

(3) A. I. R. 1927.Lah 24J,, p. 245;yl927, 8 Lah. 281ratip 295. i . > 

, (4) 55 P.,R.’ 1903 (F: B.) at p. 234?=117 P.L, R, JW r 

(51 lidya ^Ram'v.'Sohe('iS'ingk=lib P- R. 1906=59 P- W.R, 1907==31 P. L. 
R. 1907 (F. B.) ; Ramlul y. Qopi=$4 ]?. R : l914f=A-XR'. 1914 $03=496 P. L- 

R. 1914. , ..I: : V /, r-v,. .V .7. ... 7 

(6) 30 p. L. R; 178. _ .; . .. , .. . 
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*7proof OF^CUSTOM 'BY' opinion;of people 

It Was J also observed in MohaniiUdd Alain v. /VIfit. Hafizan 
f* It was held by their Lordships of the Privy Couficiirib; -Ahmad. :Khaiv\. 
Msk-Ghanni Bibi (6-Lah. 502 P. C.) that custom could pfoperly be proved 
by general evidence given by the members of the family or tribe without 
proof of specific instances. In the present 'case, there is overwhelming 
oral testimony t'hat in this locality amongst Jats Unmarried sistefs succeed 
for life of till 'fheir marriage to the land r 6f"their deceased ; brotfief Which 
is not ancestral qua ' reversiondrs. I-t is r a ; most impdftahf ‘ ’ebnsideralion- 

that no less than fourteen larhbarddrW have ‘debbsed t6 : this •iHiStbm. ' ; 

r.-i ■ .• - i 't il »1 : o ir ,'ii ft’; yd !:>•.' '!■ • i < • 

In Vaishno pitti v.Rameshri (?) tjie question was of su<^ceqsion among 

Arora Sikhs o{ Peshawar. . The plaintiff’s w.itpefses. ggve evidence as to 
the custom in their community, ..and the defgqdqnts , calleijl no rebutting 
evidence at... all. The. District ., Judge. : held’.the .cqstom. was not 
established, as the witnesses ware pnqble.tpjquote any instances in support 
of tljpir deposition, Their Lor.dships of.^ie. CpHOpl overruled the. 

trial court on th> s P 0 ' 11 ^ 3-pd, holding t^l; ,thg v ,,c ( u§.tpm .reliqh on for the 
plaintiff was sufficiently.egtabli.she^ ; ,it|i„t^e; v a^Sp t Ogp .pf, any. evidence to thq.. 
contrary,.said.:. . g ) ^ » n a nrj3 , , 9fJj g£ e7r;; . or b r ft : i yl :: • . > , 

“ Having regard to;, thg* cppditjqp^itjKjs&Rg iir .this^ paift of India. 

(North-West Frontier ^royince^iibpthij tfee-iTftWfir i'CQuyts erred, in, their ( 
Lordships’opinion, , in ^fiegarding the ; unrehb.tted : evidence . of custom^ 
which was giy.ep : ,b ; y thqplqin^iff-.asj tp , her-right go (succeed to her mother s 
share because it was unsupported by instances ......... . 

, j . ''"UOv '"■* - - * . ■ • ’ * ■ 

As-regards the custom, there was the evidence of the, two witpesFLeS; 
for the plaintiff that,ip the qon>munity of the Arora Sikhs to : >yhich tfye, 
parties belong,.^ daughter, succeeds to the ,inhetjtanqe in the; ^enqe . <?f 
dau^ht^y’s son* and there, was no evidence t th.e .pthqr r ; vyay. .1 bc^Ugb . the, 
witnesses ,were unable, to sj^eak to ,any_ instance^ ii) jWhiqh the c^tqjB, had 
been observed, their evidence is entirely in accordance with what - is ; laid ^ 
down in the Customary Law of the Peshawhr Di$tricL’ . ?r * f 

M 54. Proof of custbfn by opinioiv of the people livirig uiidfer, and 
governed by; the custom. u v 

As observed by Chatterji J. in 110 i\ R. 1906 (F. B-) at p. 393 the 
proof of custom should not be confined merely to judicial precedents and 
definite instances, but might consist in the deliberate and well-considered 
opinion of the people living under, and governed by, the custom and in 
other recognized modes of establishing its existence (3)- , Rpssignol J. 


(1} A. I. R. 1934 Lah. 351, page 352=15 Lah. 791 at p. 794; see also tiohan 
Singh v. Mst Narnini—A. I. R. 1933 Lah. 540 ; See also 152 I. C. 1070 (Madras).- 4 

(2) 1928, 10 Lah. 86 P. C ; followed by the Privy Council in 1935, "57 All. 494 

[P. C-] ; 45 P. R. 1917 P. C. and 6 Lah. 502 P. C. cited. • * ‘ 

(3) See also 24 P. R. 1914 at p. 93. 
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statements made by witnesses who endeavour to assist the party by whom 
they are called by asserting general rules of succession but are unable to refer 
to precedents in support of their assertions. Evidence of this nature (if it 
can be dignified by the name of evidence) is of no value and is easily pro¬ 
curable.” In 1926, 98 I. C. 43 (Calcutta) it has been held that the most 
cogent evidence of custom is not that afforded by expression of opinion as 
to its existence but the examination of instances in which the alleged 
custom has been acted upon and by the proof afforded by judicial or revenue 
records or private records that the custom has been enforced- Though 
judicial decisions are not indispensable, the acts required tor the estsblish- 
ment of Customary Law ought to be plural, uniforrrt and constant. It is 
admissible evidence for a living witness to state his opinion in the existence 
of a family custom and to state as the grounds of that opinion information 
derived from deceased persons, and the weight of th6 evidence would depend 
on the position and the character of the witness arid of the persons on whose 
statements he has formed his opinion. But it must be the expression of 
independent opinion based on hereshy and not mere repetition of heresay (3). 

In view of the decisions of the Privy Council in Vaishno Ditii v. 


Rameshri (4) and Basaut Singh x.Brij Raj Saran Singh (5) however, 
the remarks quoted above must be received with caution It was observed 

by Sir John Wallis in the former case—“In the circumstances their Lord- 
ships are of opinion that, even though there be no evidence of instance, 
still the custom spoken to by the party’s witness is in accordance with the 
custom applicable to his community according to the Manual of Customary 
Law of the district, there is sufficient prittia facie evidence of the existence 
of the custom, subject, of course, to rebuttal, and that it ought not be held 
insufficient merely for want of instances ” In this case there was the 
evidence of two witnesses as regards the custom, and their Lordships 
observed that although the witnesses were unable to speak to any instances 
in which the custom had been observed their evidence is entirely in accord¬ 
ance with what is laid down in the customary law of the district. 


(1) 48 P- Ii. 1916, p. 186. 

(2) 100 P. R. 1916, p. 804 ; See also 100 P. R-1914 ; 122 P- L. R. 1912 ; 16 P. R- 
1877 ; 50 P. R- 1910 ; 16 P. R. 1911 ; 45 P. R. 1874 ; 9 P. R- 1885; 163 P. R- 1882 ; 
71 P. R- 1904. 

(3) 1924, 82 I- C. 886 (Calcutta). 

( 4 ) 10 Lah. 86 P- C. 

(5) 1935, 57 All. 494. 
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Custom was held to have been established in this case. In Jagnahar Singh 
v. Sadliu Ram ( 1) a custom <?f karewa marriage between a Jat and his 
widowed daughter-in-law was held to be invalid on the oral evidence of 
witnesses though no instances were cited. 


Again, it was remarked by Bhide J. in Joginder Singh v. Kartara{2)r— 
“ It will appear from the above that the evidence of the appellant is sup¬ 
ported by two instances exactly in point and two intsances of a marriage 
with the widow of a nephew which may be considered to be analogous. The 
case of the respondents on the other hand rests entirely on oral evidence. 
It is true that opinions of persons belonging to the same tribe on the 
question of custom are relevant in a case of this kind, but mere opinions 
unsupported by instances have to be taken with caution.” See also remarks 
of Tek Chand J. in Bawa Singh v. Mst. Partap Kaur (3) and Aitbar Khan 
v. Abdullah Khan (4) in which oral evidence unsupported by instances was 
not relied upon against other evidence supported by instances. 

Currie J. similarly observed in Mst. Begam Bibi v. Mohammad 
Din (5)—“ To turn now to the evidence of the parties ; this falls into three 
categories :— 

(1) Instances depending on oral evidence ; 

(2) Instances supported by documentary evidence, and 

(3) Judicial decisions. 


No weight can be attached to mere expressions of opinion given by 
partisan witnesses to the effect that they are governed by ‘ Sharah ’ or by 
custom except in so far as the witness can cite instances in support of their 
assertions.” And in another case reported as Ahmad Din v. Mullah 
Mahmud (6) Tek Chand J remarked—“ The oral evidence on the record is 
inconclusive The witnesses make bald statements, supporting the allega¬ 
tion of the party who called them but are unable to cite any instances in 
which the custom alleged by them had been followed.” 

It is thus clear that as a general rule oral evidence unsupported by 
instances and not in accordance with the entries in the Mannual of the 
Customary Law of the district is not of much value, though the question in 
each case is as to the weight of evidence, and the evidence of persons regard¬ 
ing the existence of a custom, specially when it is corroborated by documen¬ 
tary evidence, should not be rejected merely because specific instances have 
not been proved. 


(1) A. I. R. 1934 Lah. 283 (2)=16 Lah. 888=149 I. C. 943=36 P. L. R. 503. 

(2) A. 1. R. 1936 Lah. 551 at p. 553=1936, 166 l. C. 719 at. p. 721- 

(3) A. I. R. 1936 Lah. 288, page 291=16 Lah. 998=159 I. (J. 347=37 P. L. R. 

(4) A. 1. R. 1935 Lah. 425=16 Lah. 160=158 I. C. 220=37 P. L. R. 405. 

(5) I. L. R. 13 Lah. 366, page 373. 

(6) I. L. R. 13 Lah. 159, p. 160. 
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55. Admissions. r\ L • 7 

An admission on a pure question of law is not binding upon' a party, 
but the question whether a particular custom does or does not pfeVail in 
any particular tribe is a matter on which the' tribesmeh ^themselves are in 
the best position to pronounce an opinion. When questions relating to 
tribal customs have to be determined, the parties try to secure the evidence 
of the members of that tribe and even of people living' 1 2 * 4 5 6 in its neighbourhood, 
as regards the existence and non-existence of the custom. The people of a 
particular community are the best and most trustworthy repositories of the 
traditions Which go to constitute a particular ciistom prevailing in that 
community and their Evidence, therefore, is of very great moment (l). 

An admission on a question of tribal custom is not an admission on a 
pure question of Law, and is a valuable piece of evidence against the 




person making the admission. 

“No doubt an admission cannot be treated as an estoppel and it is 
always competent to the person who makes an admission against his own 
interest, to come forward and to explain to the court the circumstances 
under which he had made the admission and to give his reasons why it is 
not binding upon him. But if an admission against his own interest is made 
in unequivocal terms by a party in respect of a matter in which' he is directly 
conferred and he omits to give any explanation, then that admission can 
certainly be used against him, for as has been laid down by the highest 
authority a man’s admission, if unexplained, is the best piece of evidence 
against him (2)}” . 


Thus the'fact that a party’s father had once asserted that a certain 
custom prevailed, does not estop such party from alleging that their personal 
law governed the parties (3). 


An admission to be effective should have been made under no, misap¬ 
prehension of custom or law applicable to .the case. Thus it has been laid 
down that an admission made on a misapprehensipn of law is not very 
important (4). An admission by a party that he is governed fiy his personal 
law does not bind the court and the court has power to consider a custom (5)* 
It is a common experience to find Hincjus and Muhammadans both stating 
that they are governed by ‘ Shastras ’ and ‘ Sharah , respecti v gly, t? altjipu^h 
they have no idea what rules are prescribed by those authorities (fj). ^ Vi 

(1) Ghiil(im Sarwar Khan v. Abdul Majid— k. I. p. 1938 Lah. 779, p. <84—-113 

I. C. 99=30P.L. R.,178. . • . ' M 

(2) Ibid , page 782. - ■•-*» - v " ' * 

(B) 92 P. E. 1901. 

(4) 84 P. E. 1909, p. 100; 30 P. K, 1910. 

(5) 27 P. E. 1879, p. 67. . - ) 

(6) Mohan Lai v. Devi Das —43 P. R-1899. 
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56. Acquiescence. 

Custom may also be proved by acquiescence of a party. As held in 
Natha Singh y. Sujan Singh tl), it was impossible to > have better proof of 
the existence of a custom than the fact that persons interested acted as if 
they believed an alienation valid and never mentioned it until they imagined 
the Chief Court had found such alienations invalid. In Nura v. Tarci (2) 
the plaintiff s long silence and unexplained,, delay in bringing the suit 
suggested an inference that he was emboldened to put forward his claim by 
some favourable rulings of the Chief Court. 

A plaintiff’ who contested an alienation'^as held barred by acquiescence 
proved by (i) long silence, (ii) purchase by one collateral, (iii) cultivation 
by plaintiff of disputed lands under alienee, and (iv) exchange of disputed 
lpnds with alienees (3) i. Similarly, in 102 F? R» 1902, plaintiffs suit for 

contesting an alienation was held barred because he acquiesced by (i) no 
intimation of objection for ! 28 years, (it), silence at partition for 24 years 
before suit, (tit) taking disputed land from the alienee as a tenant. 

Acquiescence'was held barring the suit when (?) the plaintiff dropped 
his objection at mutation after making a formal protest to the patwari, (it) 
by making jm demur; tjO a friendly . partition (Hi) by not objecting to the 
defendant’s being recorded as an adopted son, and (iv) by long silence (4). 

Realising revenue of L the alienated land in the capacity of a lamhardar 
from the alienee consenting to partition of the land, are facts of 
acquiescence (5). .. 

Where the vendor’s 'son stood by, while the land sold was being built 
upon at considerable expense by the vpndee, and on his. father s death 
sued for possession el^yen years after the sale, on the ground that the 
sale was without necessity ; held, that the son’s suit was barred on the 
ground of acquiescence coupled with t the fact that he knew all along of 
the building operations (6). i , • >’ 

Sop accompanied his father, while the latter alienated the property, 
though he did riot take any active part. He took no action for 11 years, 
and filed a suit challenging the alienation after that period. Held, that 
plaintiff’s conduct amounted to acquiescence (7). 

The fact of a reversioner of an alienor taking over the alienation on 
payment of full consideration to the original alienee, amounts to 
acquiescence (8). 

(1) 34 P. R. 1899. 

(2) 46 P. R. 1900,' pp. M m. 

(3) • 42P.R. 1902. ' 

(4) 1 P. R. 1907, p. 10 ; see also 34 P. R. 1907, p. 151. 

■ ' (5) 51. C. 592. ' : 

(6) 12 I. C. 729. 

• (7). 42 Ii C. 3911 ■ 

(8) 77 I. C. 475. 






?, Section III. 

MISCELLANEOUS. 

57. Custom eanitot-bd established by logical process or by 
generalisation.- ' .' ": 

It has already been observed (see pages 61 to 63) that custom cannot 
be extended by logical process or by analogy. It is a matter not of mere 
theory but of fact, and cannot be established by theoretical generalisation, or 
by a priori method. 

As pointed out by Robertson J. in Dciyci Ram V. Sohel Singh (l), a 
view which has been endorsed by their Lordships of the Privy Council 
in 1917 P C. 181 (2): 

“ The legislature did not show itself enamoured of custom rather than 
law, nor does it show any tendency to extend the principles of custom to 
any matter to which a rule of custom is not clearly proved to apply. It is 
not the spirit of Customary Law, nor any theory of custom or deductions 
from other customs which is to be the rule of decision but only any custom 
applicable to the parties concerned.” 

Custom is not a matter of theory but of fact. It is not always logical 
and cannot be deduced by inferences (3). In dealing with cases in which 
the question involved relates to the existence of a particular custom it is 
not permissible to court to extend custom by logical process. In the 
absence of any authoritative statement of the custom it can only be es-. 
tablished by instances and not by a priori method (4). 

As observed in an Oudh case, “ It would be wholly against all princi¬ 
ples to uphold a custom by means of possible inferences or even by probable 
implications (5). 

Custom is a matter of proof and not of conclusions based on a priori 
reasoning or deductions prevailing among primitive societies (6). “Custom” 
implies, not that in a given contingency a certain course would probably be 
followed, but that that contingency has arisen in the past and that a certain 
course has been followed ; and we consider it that it is quite outside the 
province of the courts to extend custom by the process of deduction from 

1. 110 P. R. 1906—31 P. L. R. 1907 (P. B.) 

2. Abdul Hussa in Khan v. Son a Dero—4ib Cal. 450=43 I. C. 306. 

3. Abdul Rafi Khan v. Pt. Lakskmi C hand— A. I. R. 1934, 16 Lah. 505 at 
p. 512=155 I. CL 875=36 P. L. R. 156 ; see also Santu v. Abhe Singh—A. I. R. 1931 
Lah. 708=32 P. L. R. 557=134 I. C. 107. 

4. Muharram AH v. Barkat Ali— A. I. R. 1930 Lah. 695=12 Lah. 286=32 
P. L. R. 718=125 I. C. 886 5 see also Fakir v. Shadi=A. t R. 1934 Lah. 481=15 
Lah. 828=151 I. C. 212=37 P. L. R. 16. 

5. 1933 , 8 Luck. 646 at p.656 ; see also 1929. 57 M. L. J. 817 ; 1910, 37 Cal. 
322 at p.326. 

6. Gurdial Singh v. Msk B ha gw an Dei— A. I. R. 1927 Lah. 441—8 Lah. 366 
=1011. C. 850=28 P. L. R. 700. 
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the principles which seem to underlie customs that have been definitely 
established■ ”—Per Shadi Lqd C. J. and Rossignol J . (!)• 


“ Customary Law, like other law, is a branch of sociology and must 
be in a fluid state and take cognizance of progress of ethical and legal 
notions in the community in which it is in force .”—Per Chatterjee J . (2). 
While it is the duty of our courts to respect all well established custom it 
is surely not to be held that progress is never to be recognized or that 
developments inseparable from civilization are to be rigidly disregarded (3). 
The courts should take cognizance ot actual facts instead of being swayed 
by theories, even though they may be strictly logical, or by considerations 
affecting the symmetry of the customary system (4).' 

Cases under Customary Law cannot be decided bn analogy (5). 


58 Negative facts 

Can a custom be proved by establishing a negative fact ? , 

.In 13 P. R. 1873, the question ,was whether a widow was entitled 
only to maintenance or a life estate in her husband’s estate. Evidence of 
negative facts was brought to show that as widows had' never been given 
a life estate, that fact established a custom Held, that •; the instance 
established a long established custom precluding female from demanding a 
life estate. 

In 34 P. R. 1881, it was urged that the fact of the widows not 
having alienated in the past, does not prove that there is a custom prevent¬ 
ing from alienation and that to prove such a custom, it is necessary to show 
cases in which a widow has endeavoured to alienate and the relatives have 
prevented her. But the contention was overruled, because “ there can be 
no better proof of a custom restricting persons from certain acts than the 
proof that it has been for the interests of thousands of persons to do that act 
that they have restrained themselves from even attempting to do it.” 


In 3 P. R. 1885, the question was whether a gift for dharmarth of 
the whole estate was valid. The plaintiff contended that it was invalid 
because .no proprietor had made such gifts before this. The other side 
urged that the evidence of such a negative fact was not sufficient to hold 
that the gift was invalid. Held , that “ the express custom can only be 
shown by incidents which have happened. But, in reality, the negative 

evidence as to the invalidity of these gifts is of the very strongest..If 

no cases have occurred in which men have disposed of their whole estates 
in this way, we may safely conclude that the cause is that they recognize 
that the unwritten law of custom is against such acts.” 


1. 1921, 4 Lah. L. J. 836; see also 1926, 94 I. C. 148. 

2. 110 P. R. 1906 (F. B.), at p. 407. 

3. 26 P. R. 1901 at p. 85. 

4. 48 P. R. 1903, p. 184. 

5. Mehar Das v. Munshi Ram— A. I. Pv. 1936 Lah. 920. 




CHAPTER V. 


THE ESSENTIALS OF A VALID CUSTOM. 

59. The essentials of a valid custom. 

A custom to be valid must— 

(a) be ancient and invariable, continuous and uniform, reasonable and 
not immoral, certain and definite, compulsory and consistent ; and 
not opposed to public policy, 

( b ) not be contrary to justice, equity or good conscience ; 

(c) not have been declared to be void by any competent authority 
before the passing of the Punjab Laws Act, 1872 i.e., the 
28th March 1872; 

id) not contravene any express law. 

^ Ancient and invariable. 

i/ 

In order that a custom may have the force of law, it is necessary that 
it should be ancient and invariable. In re Sivananania Perumal v. Muttu 
Ramalinga (l) the learned Judges made the following observations—“ What 
the law requires before an alleged custom can receive the recognition of the 
Court and so acquire legal force is satisfactory proof of usage so long and 
invariably acted upon in practice as to show that it has, by common consent, 
been submitted to as the established governing rule of the particular family, 
class, or district of country ; and the course of practice, upon which the 
custom rests must not be left in doubt but be proved with certainty.” This 
case came on appeal before the Privy Council and their Lordships in affirm¬ 
ing the judgment of the Madras High Court made the following •remarks 
“ Their Lordships are fully sensible of the importance and justice of giving 
effect to long established usages existing in particular districts and families 
in India, but it is of the essence of special usages modifying the ordinary 
law of succession, that they should be ancient and invariable : and it is 
further essential that they should be established to be so by clear and 
unambiguous evidence. It is only by means of such evidence that the courts 
can be assured of their existence, and that they possess the conditions of 
antiquity and certainty on which alone their legal title to recognition 
depends. 

Blackstone states that ‘ a custom in order that it may be legal and 
binding, must have been used so long that the memory of man runneth not 


(1) 3 Mad. H. C. R. 75, at p. 77 (18G6.) 
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to the contrary; so that if any one can show the beginning of it, it is 
good custom.’ In (1608) Dav. Ir. 28 (l) at pp. 31 and 32 it is said :— 


no 


It is jus non scriptmn and made by the people in respect of the 
place where the custom obtains. For where the people find any act to be 
good and beneficial and apt and agreeable to their nature and disposition, 
they use and practise it from time to time and it is by frequent 
iteration and multiplication of this act that the custom is and being 
used from a time to which memory runneth not to the contrary obtains 
the force of law.’ ' 


A custom to be legal must therefore be proved to have been in exis¬ 
tence for a time preceding the memory of man. It not always being possible 
to obtain such proof, the Courts have invariably been willing to presume the 
existence of a custom for such a period provided that evidence is produced 
which proves that the custom has been as far as living testimony can 
establish it (2). 


It is of the essence of special usages and modifying the ordinary law 
of succession that they should be ancient and invariable, and it is further 
essential that they should be established to be so by clear and unambiguous 
evidence. It is only by means of such evidence that the Court can be 
assured of their existence and that they possess the conditions of antiquity 
and certainty on which alone their legal title to recognition depends (3). The ,' 
essential characteristics of custom are that it must be of immemorial 
existence, it must be reasonable, it must be certain and it must be 
continuons (4). The burden of proving a custom is on the person who setp 
it up ; the custom must be ancient and the proof conclusive. This rulp 
must be strictly adhered to even in cases where the custom alleged is 
neither unique nor unknown (5). 


A custom to be valid must be both ancient and invariable. The mere 
fact that a few persons choose to tolerate their neighbour’s palms overhang¬ 
ing their houses would not establish a custom binding on ail the others (6). 

Custom should be ancient, invariable and established by clear and 
unambiguous evidence. Onus of proof of custom is, on person setting up 
the same (7). 


(1) Tanistry Case (1608) Dav Ir. 28=80 E. R. 516. 

(2) Bahadur v. Mat. Nihal Kaur~\. I. R. 1937 Lah. 451 (F. B.) p. 452=1. L. 
B. 1937 Lah. 594=169 I. C. 909=39 P. L. B. 349. 

(3) See 1917 P. C. 181=45 Cal. 45C=43 I. C. 306; see olso 1925, 93 I. C. 385 at 
p. 428 (Calcutta) ; 1926, 99 I. C. 129 at p. 138 (Oudh). 

(4) 1924, 84 I. C. 79 (Calcutta)=A. I. R. 1924 Cal. 998. 

(5) 1926, 96 I. C. 836 (P. C.) — appeal from Allahabad. 

(6) 1925, 89 I C. 191 (Bombay) 

(7) A. I. R. 1922 P. C.57=67 I. C. 115 (P. C.) 
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Custom should be Ancient, uniform, reasonable,‘pertain, consistent and 
not immoral. It is ancient if it has existed “ so long that memory of man 
runneth not to the contrary (l).” Valid custom must be immemorial, reason¬ 
able, certain and continuous (2). 

It is of the essence of special usages modifying the ordinary law that 
they should be ancient and invariable and it is further essential that they 
should be established to be so by clear and unambiguous evidence. It is 
only by means of such evidence that courts can be assured of their existence 
and that they possess the conditions of antiquity and certainty on which 
alone their legal title to recognition depends (3). It is a necessary ingredient 
of a valid custom that it shall have existed from a time “ so long that 
the memory of man runneth not to the contrary (4).” 

Wilkinson J. no doubt at one time held that “a custom to have the 
force of law, must have existed as long as the memory of the members of the 
tribe extends i.e., the memory at least of its oldest members (5).” But in 
later ruling this view has not been accepted. In 34 P. R. 1907 it 
has been -observed that “ there is in this province no rule of law 
which prescribes any period during which a custom in order to be valid and 
enforceable must have been observed. It is sufficient to show that the 
custom actually prevails and is generally observed in the tribe to which the 
parties belong and there is no necessity to go further and attempt to prove 
the impossible that it has been preserved in the tribe from a period to 
which the memory of man runneth not to the contrary, the uniformity of 
practice.” 

Rule 36 of the Rules framed under section 14 of the Punjab Rand 
Revenue Act, 1.871, provided as follows—“ It should be remembered that 
nothing can be called a “ custom ” which is not acted on, or which is 
not of the nature of a rule habitually applied by the persons amongst whom 
the custom is said to prevail whenever the occasion arises ” 

Punjab custom need not necessarily be ancient, but must certain¬ 
ly be invariable. 

As observed by Chatterji J. in Day a Ram v. Sohel Singh (l), 
customary law is.in a u fluid state ” and changes with the times and 
therefore the custom set up need not be absolutely invariable, though no 
doubt the latter is the conception of what custom is. “It may be the case 
that, in the Punjab, custom can be regarded as something which does 
slowly and imperceptibly change and that it need not be absolutely 

(1) 56 1. C. 19—24 C. W. N. 309 ; see also 16 RC, 641. 

(2) 37 1. C. 960. 

(3) 14 M. I. A. 570 ; 24 A. 273 P. 0 ; 45 Cal. 450 P. C ; 8 I. A. 259 ; 96 I. C. 836 
P. C.; 2L P. K. 1900 ; 45 C. 835 ; 4 Lah. 297 ; 2 Lab. 243 ; 89 I. C. 191; 85 P. R. 190i. 

(4) Karam Jlahi v. Babu \iab= 21 P. R. 1900. 

(5) 1 P. R. 1875. 

6. 110 P. R. 1906 (P.B.) 
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invariable, though the latter is the usual conception of what custom is. But 
such a change would have to be gradual and a new custom cannot be 
created by the mere assertion of the various tribes at a subsequent settle¬ 


ment with respect to this matter, it has always appeared to us that the earli¬ 
est riwaj-i-am serves as a very useful check on subsequent riwaj-i.ams and 
may even be regarded as the most important document in which custom 
has been recorded .”—Per Addison J. (l). ‘Similarly, it was remarked by 
the same Judg^in Fazl-i-Hussain v. Tajazil Hussain (2).— “ It may be 
the case that it is not necessary to prove that a custom in the Punjab is 
ancient, as has once been held, though as to this-I prefer to offer no opinion; 
but it is certainly necessary aL-teasl to establish that it is being invariably 
or very generally followed at the time in dispute and has been so followed 
for some time in the past ; for, otherwise, one would have to find some 
other name than custom for such a variable process.” 

A change in custom should be slow and imperceptible and should be 
completed by the time that the changed custom is relied upon, and entries 
in a later Riwaj-i-ain> which apparently connote the views of individuals as 
to the practice they wish to see prevailing rather than the ascertained facts 
of a well-established custom, cannot be of any value where cqstom is the 
rule of decision (3). 

Continuous and uniform—abrogation of custom. 

One of the principal/ requisites of a valid custom is that it should be 
continuous, that is to say, it must have continued without interruption sin£e 
its immemorial origin £4). A custom may be abrogated and if it is abrogated 
it ceases to exist. It has been held in 52 P. R. 1868 that when a custom 
is interrupted for 16 years, it ceases to exiist. But the mere non-exercise of a 
discretionary right existing by custom, in certain cases, does not neces¬ 
sarily prove that the right itself has been abrogated by a different custom 
(5). The fact that a custom has not been exercised for a long period may 
be a reason for doubting its existence though the fact cannot be said to 
have put an end to it (6) 

Again, it is not open to an individual, whose family or tribe had for 
generation followed custom to suddenly give up that certain custom by 
merely making a declaration to that effect. The abrogation is to be inferred 
from continuous course of conduct (7) 


1 Subedar Kps or Siiu/h v. Achhar Shiyh—A. I. R. 1986 Lah. 68=17 Lah. 
101=1611. C. ”692 88 P. L. R. 502. 

2. I. L, R. 19 Lah. 410. page 420. 

8. 1918, 31 Lah. 410 ; see alse Mst. Sardar Bibi v. Haq Nawaz, JKhan^A, j. 
R. 1984 Lah. 371 page 974=149 I. C. 575—15 Lah, 425 (F. B.) 

4- 27 I. C. 400=19 C. W. N. 208=42 Cal. 455. 

5. 125 P. R. 187:*; 124 P. R 1888 ; 40 P. R. 1886 ; 27 P. R. 1884 ; 119 P. R 
1884; 85 P. K. 1882 ; 52 I. C. 869. 

6. 521. C. 869 

7. Mst Sardar Bibi v. Haq Nawaz Khan= A. I. R. 1984 Lah. 371 (F. B) 

=1934, 15 Lah. 425 (F, B.) * ’ 
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A particular rule of descent prevailing in a family may be destroyed 
by discontinuance (l). Where a custom is proved to exist, that custom 
must be held to continue and the onus of proving discontinuance or that 
the custom had fallen into desuetude lies upon the party asserting it (21- 

In 85 P. R. 1901 the custom that the fittest or the eldest son succeeds 
to the whole to the exclusion of his younger brothers was held to be abro¬ 
gated. Similarly, in 28 P. R. 1893 it was found that Mohammadan Arains 
who by origin were Hindus and observed exogamy in marriages became 
endogamous after conversion owing to the fact that the girls after marriage 
remained in the village. 


See also notes on pages 65 to 69 on this point. 

Reasonable and not immoral. 

Another esse ntial jeqm site ofji v alid cus tom is thatit must be raason- 
able^and^ In considering whether a custom is reasonable or 

unreasonable, the courts, however, should not be influenced or guided by 
modern ideas, for that which appears to be unreasonable to us now may 
have been considered as eminently reasonable and necessary for the 
growth or well-being of a caste or a clan in by-gone ages (3). 

When a custom is said to be void for being unreasonable, what is meant 
‘ is that the unreasonable character of the alleged custom conclusively proves 
that the usage even though it may have existed from time immemorial, 
must have resulted from accident or indulgence and not from any right 
conferred in ancient times. The test applied is whether the custom could 
have a lawful commencement (4). 

The word ‘‘ unreasonable ” as applied to custom must be understood 
not with reference to every unlearned man’s reason but to the legal reason 
warranted by authority of law : (5). A custom which any honest and right- 
minded man would deem to be unrighteous is unreasonable (6). Thus a 
custom which is prejudicial to a class and is beneficial only to a particular 
individual is repugnant to the law of reason (7). A custom in derogation 
of general rules of law must be construed strictly (8). Usage not accepted 
as lawful or invariable by a party cannot be recognised as reasonable 
custom having force of law (9). Nothing can be more unreasonable than 
an invasion of the rights of property without any benefit to the common 
weal (10). 


J, I. L. R- 1 Cal. 186. 

2. 1931, 132 I. C. 804 (Allahabad). 

3. 1927, 51 Mad. 1 at p, 25. 

4. 1917,45 0.475. 

5. Brown’s Usages, pp. 19-20. 

6 Paxton v. Courtney^ F. and F. 131. 

7. 1917, 45 0. 475. . 

8. 48 I. 0. 561. 

9. 39 Mad. 1056-49 M. L. T. 249=34 I. C. 557. 

10. 1912, 151. C. 567. 
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Instances of unreasonable customs : 

1. A custom by which sweepers of Kasur, Lahore District, claimed a 
right to a half share in the carcases (or rather skins) of all animals 
dying within the town, without rendering any service in return, 
was held invalid on the ground that it was unreasonable (l) 

2. A custom is not unreasonable because it is prejudicial to the interests 

of a private man, if it be for the interests of the commonwealth. 
On the other hand, a custom which is injurious to the public, which 
is prejudicial to a class, and beneficial only to a particular in¬ 
dividual is repugnant to the law of reason (2) 

Thus a custom of the gold lace manufacturers of Amritsar by 
which the employer of a workman is liable to his previous em¬ 
ployer for any balance due to the latter for wages received in 
advance by the workman is unreasonable, and opposed to public 
policy, and to equity, justice and good conscience (3). 

3. Where plaintiffs, Brahmans of Multan city, sued the defendants 
Marhorta Khatris ot the same place, for a declaration in respect 
of a house in the latter’s possession to the effect that they were, 
by custom, entitled to take their Jajmans of certain castes, to a 
certain portion of it for purposes of worshipping the goddess 
Bhawani at times of certain festive ceremonies and they prayed 
also for an injunction prohibiting defendants from rebuilding it 
in such a way as to prevent plaintiffs from performing such 
worship, and ordering them to restore the portion already knocked 
down to its former condition : held, the alleged custom was not 
shown to be certain and reasonable (4) 

4. A custom which allows a broker to deviate from his instruc¬ 
tions (5). 

5. A custom by which the inhabitants of a particular Zatnindari 
claimed the right of fishery in bhils belonging to the Zamin - 
dar (6). 

6. Custom that only ground on lower level should be cultivated 
and that each of such grounds should have catchment area is 
unreasonable and hence not valid (7). 


1. Budhci v. Nanak==s 2 P. R. 1896. 

2. Aruri v. Kallu=4& P. R. 1897. 

3 Ibid 

4. So mi Mai v. Daryai —4 P. R 1896. 

5. 8 B. H. C. R. 19. 

6. 9C. 698. 

7. A. I. R. 1929 Bang. 300=7 Rang. 487=120 I. C. 658. 
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7. Where the use of public property amounts to nuisance, the right 
to such user cannot be acquired for unreasonableness, (l) 

8. Custom suspending entire rent due from holding on inundation 
irrespective of extent or injurious character is unreasonable. 
Reason in this context is not every unlearned man’s reason but 
artificial and legal reason warranted by authority of law (2). 

9. Right of Zemindar to eject occupants of houses in town area 
at any time on payment of cost of materials is unreasonable 
and unenforceable (3). 

Instances of reasonable customs. 

1. Reasonableness of custom should be seen with regard to inception. 
Owners of village establishing market dedicating their own 
lands and rendering other services to promote interests of com¬ 
munity ; in consideration, Dhadwai was charged on commodity. 
Held , custom of Dhadwai was neither unreasonable nor opposed 
to public policy (4). 

2. A custom regarding loss of proprietary rights by inalik qabza in 
his land which has been submerged, is prima facie inequitable, 
but will nevertheless be enforced by the courts if satisfactorily 
proved . It is not an absolutely unreasonable custom (5). 

3. A custom whereby adna maliks are not entitled to recover lands 

which have re-appeared after submersion without payment of 
haq-i-jari to the ala tnalik (6). 

4* Held , that a claim for the value of buffalo skins, in return for 
rendering customary services ( begar ) to the defendant, under a 
condition of the wajib-ul-arz, which services were in fact 
rendered, was not bad, the alleged custom not being unreason¬ 
able or otherwise invalid (7). 

5. A custom entitling a person to take watercourse through the 
lands of another on payment of compensation (8). 

. , 5 s , 

6. Where plaintiff, a grain dealer, filed a suit for perpetual injunction 
against the defendants from disturbing him in the use of a 
specified site in front of his shop, which was situate in a nearly 
rectangular collection of shops or bazar to which access was 
obtained by openings, practically at its four corners, the use 


(1) A. I. R. 1926 Mad. 626=92 I. C. 466. 

(2) 1917. 45 Cal. 475=46 I. C. 289. 

(3) 43 I. C. 189=20 O. C. 299. 

(4) A. I. R, 1927 Nag. 89=98 I. C. 759. 

(5) 18 P. R. 1914. 

(6) 33 P. R. 1903. • 

(7) Part a p Sinc/h v. Baru—n P. R ! 1900, 

(8) Dost Muhammad Khan v. Dauran Khan'-~'31 P. R. 1899. 
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being stocking or spreading grain, and the lower appellate court 
decreed the claim, on the ground that a custom was proved to 
exist in the bazar entitling each shop-keeper in the bazar to 
use the land in front of his shop for stacking grain etc., and the 
defendants appealed on the grounds : (*) that the suit was 
based on easement and was decreed on custom, an inconsistent 
right not set up or disclosed bv the plaintiff, (it) that the site 
was public property, and that a prescriptive or customary right 
could not be asserted in respect of such property, (in) that the 
plaintiff had only exercised the alleged right on sufferance, and 
that the alleged custom could not be maintained, being uncertain, 
variable and unreasonable ; held , that the custom alleged by the 
plaintiff was neither unreasonable nor uncertain, the fact that 
the precise amount of grain to be stacked was not settled, 
not introducing an element of uncertainty (l). 

A custom entitling villagers to cut wood from a neighbouring 
village for repairs of a watercourse (2). 


8. A custom whereby the residents of a village claim to use a 
certain piece of land for Rarnlila , for putting up marriage 
processions, for keeping khalihans and for tying cattle during 
the rainy season (3). 

9. Customary right to bathe in a tank can be acquired but user 

must be of right and for long time. In considering evidence 
regard must be had to habits and customs of people. Using 
tank when river gets muddy is not sufficient evidence for proof 
of customary right to use tank (4). 

10. Customary right of boat passage may exist in favour of a class 
or body of persons. It is different from easement which is a 
private right (5). 

11. Digging and taking earth, if not destructive of subject matter 
is reasonable custom (6). 


12. A custom for the inhabitants of several adjoining or contiguous 
parishes to exercise the right of recreation over land situate in 
one of such parishes (7) 


(1) Jktnidu v. Diivan Chand*=d P. R. 181)9. 

(2) 31 P. R 1882. 

(3) 72 1. C. 218 (Pat.) 

(4) A. 1. II. 1927 Mad. 7ik=98 1. C. 019. 

• (5) A. I. It. 1924 Cal. 998—84 I. 0. 79. 

(6) A. I. R. 1924 Pat 303 72 I. C. 431. 

(7) Edward# v. Jerikin&&{ 1890) 1 Gh. 308. 
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Immoral Customs. 

A custom to be valid must not be immoral. 

1. A custom for an association of women to enjoy a monopoly of 
the gains of prostitution is immoral (I. L. R. 1 Mad. 168). 

And tor such an association of women to adopt girls with the view of 
bringing them up to prostitution, is also immoral (l) 

2. Where B, a prostitute, was adopted by D, according to custom 
prevailing in Kanchans of Delhi, and on B’s death there was a 
dispute as to her inheritance between her brothers and sisters ; 
held, that the rules and custom of Kanchans aiming at the 
continuance of prostitution as a family business, have a distinctly 
immoral tendency and should not be enforced in Courts of Justice : 
consequently that the adoption of B for the purpose of succession 
to D’s family brothel effected no severance of B from her family, 
the whole transaction being null and void and B’s property must 
be distributed according to Muhammadan Law (2). 

The principle of this decision appears to be, that customs which are 
immoral according to British notions can only be recognized, if 
at all, on clear proof that they are not immoral according to the 
general principles of the religion professed by the body of persons 
seeking to maintain the custom ; and that, whatever might be 
said to be the attitude of the Hindu religion towards certain forms 
of prostitution (See 1880, 4 Bom. 545, and Contra , 1888, 11 
Mad. 393), it is clear that as regards Muhammadans, prosti¬ 
tution is not looked on by [heir religion or their laws with 
any more favourable eye than by the Christian religions 
and laws ; Wilson s Anglo-Muhamwadari Law 3rd ed . p. 87. 

3. A custom permitting a woman to leave her husband without his 
permission and contract a second marriage during his lifetime is 
not enforceable as being immoral (3). 

But there is nothing immoral in a caste custom by which divorce and 
re-marriage are permissible on mutual agreement on one party 
paying to the other the expenses of the latter s original 
marriage (4). 

4. A custom among the prostitutes that if one of them contracts a 
marriage she forfeits all rights in her original family, in other 


(1) I. L. R. 4 Bom. 545. But see I. L. R. XI Mad. 398 and I. L R- XIV Bom. -H). 

(2) Mst, Ghasiti v. IJnirao Jan~~ 52 P. R. 1893 (P. C.)—21 Cal. 149 P. 0. 

(3) 72 P. R. 1892; 33 P. R. 18% ; 49 P. R. 1890 ; 84 P. R. 1889 ; 78 P. IP 1884 ; 
P. R. 1883; 11 Bom. IP. C. Reps. 117; I. L. R. H Bom. 140; 7 Bom. H. 0. 133, 

C. J. 

(4) I. L. R. 17 Mad. 479. 
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words, that she practically becomes an outcaste, is opposed to 
public policy and is immoral and consequently unenforceable 
in the British Indian Courts. Even if such a custom exists 
and is enforceable, it does not necessarily follow therefore that 
the converse proposition is established that the heirs of a 
prostitute who has contracted marriage and has discarded the 
profession of the prostitutes are also disqualified from inheriting 
her estate even if they be prostitutes (l). 

A custom entitling a brothel-keeper to succeed to the property 
of a Naudit or slave kept for the purpose of prostitution is 
immoral as it is calculated to encourage brothel-keeping and, 
therefore, cannot be recognised by courts (2). 


Cf. however, 95 P. R. 1884; No. 166 P. R. 1888; 62 P. R. 1892; 52 P. 
R. 1893 (P.C.) and No. 196 P. L. R. 1912 as to customs 
governing succession to estates left by prostitutes. 


But custom is not immoral merely because it regulates rights of pro¬ 
perty among dancing girls (3); 


6. A custom among Hindus which permits a dissolution of the 
marriage tie either by husband or by wife against the wish of the 
other ^the sole condition attached bei ng the paym ent of a sum of 
money fix ed by the caste, is void as being immoral and opposed 
to public pp!icx.(4). 

^ 7. So also a custom recognizing a right.of heirship in.an illegitimate 
son by arTadulterous intercourse is bad (5]. 

8. A custom among Pathans of Attock for payment of rogha 
(bride-price) to the nearest male relative of a woman married 
without his consent, is immoral and opposed to public policy (6). 

9. The practice of selling daughters for a consideration is a bad 
custom (7). 


10, A custom attributing to mere co-habitation all the legal effects of 
a marriage, thus confounding concubinage with marriage, is 
invalid (S). 


(1) Fateh Ali Shah v. Muhammad Baksh ~\• I. K. 1928 Lull. 516—9 Lah. 
428. 

(2) 75 F. R. 1918 ; 89 P. R. 1884 ; I. L. R. XXI Cal. 149. 

(3) 88 Mad. 1144; 

(4) 1915, 39 Bom. 588. 

(5) I. L. R. 11 Bom. 140. 

(6j 1920, 1 Lah. 574 ; 82 P. R. 1904 distinguished. 

' (7) V Indian Jurist , 70 ; see also 100 P. R. 1879- 
(8) 29 P. R. 1888 ; 49 V. R, 1890 ; 52 P. R. 1899 ; but see 33 P. R. 1890 ; 78 P. R. 
1890 ; 115 P.R. 1900 ; 185 P. R. 1907 and 65 P. R. 1911 in which co-habitation has been 
held to amount to marriage under certain circumstances. 
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11. A custom validating the sale of a religious trustor office is 
invalid (l). 

1 2 . Holy of persons engaged to perform temple duties ; custom that 

those present represent the absent and agreement inter se to that 
effect alleged : custom was immoral and opposed to public 
policy (2). 

Custom against public policy. 

A custom to be valid must not be contrary to justice, equity or good 
conscience or opposed to public policy. 

Opinions differ as to how far “ public policy” should guide in legal 
decisions based on custom. As pointed out in Janson v. Driefontein 
Consolidated Mines (3) “ public policy ” is always an unsafe and treacher¬ 
ous ground tor legal decision and “ unruly horse ” in the words of Chief 
Justice' Hobart. In Fender v. St. John Mildtndrs 4) the House of 
Lords held by a majority of three to two that a promise made 
by a married man, against whom his wife had obtained a decree nisi dis¬ 
solving the marriage, to marry another woman when the decree was made 
absolute, was legal and enforceable and not opposed to public policy. 1 he 
doctrine of public policy should only be invoked in clear cases in which the 
harm to the public is substantially incontestable, and does not depend upon 
the idiosyncratic inferences of a few judicial minds. 

It was observed by Coldstream J. in Mst. Sardar Bibi v. Haq Nawaz 
Khan (5)—“ The Courts are not concerned with public policy and it is 
only where a custom, not altered or abolished by statute or competent 
authority, is contrary to justice, equity and good conscience that they are 
at liberty to reject it as the rule of decision. In Fateh AH Shah v. 
Mnhaintnad Baksli (6) it was remarked—“At this stage it will be con¬ 
venient to dispose of another contention raised on behalf of the appellants 
which was that Mst. M. being prostitute before her marriage was governed 
by the custom relating to the prostitutes, and that as there is a custom 
among the prostitutes that if one of them contracts a marriage she forfeits 
all rights in her original family, in other words, that she becomes practically 
an outcast and, therefore, it was asserted that Mst. Rani, who herself was a 
prostitute, could not inherit the property of her outcasted sister The learned 
counsel put his client’s case in the following manner : that according to the 
code of the prostitutes • their’s is a respectable profession and that any 


(lj I. L. K. IV Iml. App. 76 ; 1. L. R VI Wad. 76; 106 P. R. 1802 ; 1- L. R. 15 
Mad. 386 ; but see 1. L. R. 16 Mad. 146 and I. L. R. 6 Bom. 298 ; see also 9 P. R. 
1917 (relating to the biu/j/as in the quadrangle of the Golden 'temple, Atmitsar). 

(2) 69 I. C. 469=14 L. W, 629. 

(8) 1902 Appeal Oases 484 at p. 500. 

(4) Hatcigau's Digest, 12th Kdition, p. 60. 

(5) A. 1. R. 1934 Lah. 371 (P. B.). page375=1934, 15 Lah. 425 (P. B.) at p. 434. 

(6) A. 1. R. 1928 Lah. 516 at pp. 519 & 520=9 Lah. 428 pp. 438, 439. 
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member of that profession who contracts a marriage falls from the level 
ttf morality as understood among them and consequently becomes immoral 
and therefore incurs a forfeiture of all her rights in the earnings of tjie 
members of the prefession. 


I am not disposed to place much value on this statement of a solitary 
witness to prove a custom of such importance and in any case would be 
disposed to hold that such a custom if proved is opposed to public policy 
and is immoral and consequently invalid in the British Indian Courts/’— 
Per Jai Lai J. 


In the Punjab a custom to be valid must not be opposed to public 
policy (l j. 


Where P was convicted of the abetment of murder of his half brother 

A, and on the completion of 7 years’ sentence, P claimed 

murderer or abettor to succeed as customary heir to his murdered brother’s 

of inheritance to property, and the defendants pleaded (i) that plaintiff was 

deceased's estate. \ r .. . • . 

excluded from inheritance on that principle of Muham¬ 
madan Law that precludes “ the slayer inheriting from the person whom he 
has slain and {it) that by custom the mother of the deceased was entitled 
to a life-estate ; held, “ that plaintiff was disentitled to succeed upon that 
principle of public policy which demands that no criminal should benefit ‘t>y 
the result of his crime. No system of jurisprudence can with reason include 
amongsTtHe r figfits which it enforces, rights directly resulting to the person 

asserting them from the crime of that person. Even if it could be 

shown that custom expressly recognized the right of an abettor of his brother’s 
murder, to inherit to the property of the deceased, and to profit by his criminal 
act, it would be a custom contra bonos mores and invalid (2).” A murderer 
cannot succeed to the property of the murdered man and his son is also 
excluded (3). 


But the brother of a murderer is not debarred from succeeding to 
the murdered person’s property (4). 

It is contrary to public policy to allow a murderer to derive from his 
crime the benefit of succeeding to the property of his victim (5). 

Certain and definite. 


To be valid a custom should not only be ancient and invariable it 


(1) See 1920, 1 Lah. 574. 

(2) Mst Shah fChanam v. Kalandar Khan^lA P. K, 1900 ; see also 14 
Mad, L. J. Rep. 297. 

(9) Mohct Khan v. Met Sis Bano ~41 P. R. 1906=95 P. I.. R. 1906. 

(4) 69 P. R. 1919. 

(5) 1926, 5 Lah. 117 ; 1921, 3 Lab. 103 ; 1922, 3 Lah. 242 ; see also 1924, 48 Bom. 
569 P. 0. and Mulla’s Hindu Law, 5th Ed. p. 107. 
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must be certain and definite as well'd). It must be certain in respect 
nature generally as well as in respect of the locality where it is alleg 

obtain (2). v f *■ 

. A custom must be certain as to the-persons or class of persons 

! are to be affected by it. Thus a custom applicable only to ‘ respectable 
Baluchis and Sirdars ” is too vague and an invalid one (3 ). 

A custom to throw earth and stones in heap upon land near a certain 
place offends against this rule and is bad for uncertaint> 4 . Similarly, a 
custom to contribute towards a rate according to one’s own pleasure is void 

for similar reason (5). , 

A custom that lands shall descend to the most worthy of the owners 
blood without making any provision as to how the selection is to be mac e 
is void for uncertainty. 

Custom founded on violence and usurpations—barbarous custom. 

As pointed out by Chatterji J- in Daycf Ram v. Sohel Singh (ft— 
“ We should be chary of giving the sanction of judicial authority to 
practices based on violence and lawlessness by raising them to the dignitx 
of custom.” Thus a custom for a “Khan Malik,” who is not a proprietor 
of the village, to levy marriage fees from Hindus, was held to bean 
oppressive custom, and therefore illegal (7).. 

. If a custom is barbarous, it must be rejected as repugnant to natural 

justice, equity and good conscience, (8) Their Lordships, however, 
pointed out in the same case that it is the assent of the 
community that gives a custom its validity, and therefore barbarous 
or mild, it must be shown to be recognized by the community whose 
conduct it is supposed to regulate. In 1931, 13 Lah. 410 at p. 423, 
Addison J. while referring to the decisions of the Punjab Chief Court in 
which it was said that ‘chundavand’ is a ‘barbarous rule , observed that it is 
no concern of the Courts to condemn or to praise it, but merely to see 
whether it existed as a custom amongst this tribe. 

A custom even if begun by usurpation might harden into a valid 
custom (9). “Usurpation successfully carried out for a long time may 
possibly eventually establish a custom 00). 

Custom allowing agents to discard their capacity of agent at will 


(1) 16 I- C.641; 6 S. L. R. 1; on appeal see 45 Oal. 4o0 P-44 ; ‘2 Lah. 243.85 1. T- 

1901. 

(2) 27 1- C. 400=42 Cal. 455- 

(3) 161. 0.341=6 S. L. R. I - 

(4) 1 Wils, 68. 

(5) 1 Blk. Commentary by Stephen, p. 61. 

(6) HOP. R, 1906, p-407. 

(7) 44 P'. R. 1880. 

(8) 1981, 132 I. C. 739 (P- C.) (appeal from Nigeria.) 

' (9) 94 P. L. R. 19U at P- 385- 

(10) 84 P. R. 1909 at p. 99. 
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NO GENERAL CUSTOM IN THE PUNJAB 



and act as principals themselves cannot be recognized as being outrageous 

and unheard of in courts of law. (l) 

60. A custom to be valid must not be contrary to justice , equity 
or good conscience, and must not have been declared to be void by any 
competent authority before the passing of the Punjab Laws Act, 1872. 

Section 7 of the Punjab Laws Act, 1872, lays down that — 

“ All local customs and mercantile usages shall be regarded as 
valid, unless they are contrary to justice, equity or good conscience or 
have, before the passing of this Act, been declared to be void by any 
competent authority. ” 

The Punjab Laws Act, 1872, came into force on the 28th March, 
1872. All local customs and mercantile usages which were declared to be 
void by any competent authority before that date must not be valid. 
Similarly, old customs and usages which do not fulfil the requisites of a 
valid custom as laid down under head (a) above, must be held to be 
contrary to justice, equity and good conscience, and therefore not valid. 

A custom whereby the proprietors are entitled to one-fourth of the 
proceeds of sales ot houses in villages as proprietary dues, is not contrary 
to justice, equity and good conscience (2). 

61.1 A custom to be valid must not contravene any express law. 

1. A custom disabling tenants-at-will from claiming compensation 
for improvements contrary to the terms of the Punjab Tenancy Act is not 
valid (3). 

2. A custom overriding the provisions of the Limitation Act is also 
not valid (4). 


62. Nature of custom in the Punjab—no general custom. 

As observed by Sir Charles Roe (5)—“Under such circumstances, 
seeing that the origin of all the tribes is not the same, and that 
even with tribes of the same origin local and social conditions have 
greatly differed, it would be impossible that there could be a single body 
of Customary or Tribal Law, common to the whole of the Punjab. On 
this point I will only quote the remarks of Sir H. M. Plowden, in Punjab 
Record No. 50 of 1893, made with reference to a “ headnote ” which 
stated that a certain rule was the general custom of the Punjab. He 


says :— 

“ It seems expedient to point out that there is, strictly speaking, no such 
! thing as a custom, or general custom, of the Punjab in the same sense that 


(1) A. I. R. 1928 AU. 242 -67 I. C. 231. 

(2) 27 P. R. 1882; compare 1. L. R. 6 All. 47. 

.(8) 78 P. R. 1870. 

(4) I. L. R. 8 Bom. 174; see also I. L. it. 5 All. 260 ; 2 Moo. I. A. 441 ; 9 B . 

Dn. 546 and Perry’s Oriental cases 110. 

(5) Tribal Law in the Punjab, page 15. 
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there is a Common Law of England : a general custom applicable to all 
(Persons .throughout the Province, subject (like the English Common 
Law) to modification in its application, by a special custom of a class, or 
bv a local custom. 


“ There are, in the rural portions of the Province, numerous groups 
of persons connected with the land who follow in most matters customary 
rules, which are not identical with the rules of the Hindu or the 
Mohammadan Law. A considerable mass of information as to the customary 
rules observed by numerous groups in different parts of the Province has 
been and is being accumulated by the labours of Settlement Officers, and 
in the records of the Civil Courts. There are in existence numerous 
bodies, so to speak, of Customary Law of different landowning socities, or 
communities, in the Punjab, which can be compared, and which exhibit a 
remarkable degree of similarity in many particulars, and it is possible, 
after such comparison, to propound, on some points, a rule that can be 
stated in an abstract form, irrespective of any particular group or locality 
and to affirm that it is generally recognized by custom in the Punjab, so 
far as it has been ascertained. An example is that in the Punjab, by 
custom, the widow of a sonless man is ordinarily only entitled to possession 
and enjoyment of her husband’s land for life, or till re-marriage. The 
phrase under notice really imports no more than this, that, among the 
various groups who are governed by custom in the Punjab, a particular 

usage is generally found to prevail, or not to prevail, as the case may 

* * * * 


“ Let me add that it is not to be understood that in saying that there 
are ‘ bodies of Customary Law in existence ’, I refer to the written 
records of custom. The Customary Law I allude to is an unwritten law, 
and these records are only evidence, the value ot which varies considerably, 
as to what the unwritten law is.” 

There is no such thing as a general custom in the Punjab, and it is 
\ necessary, in every case, to prove that the parties are governed by custom 
and what the custom is (l) “ Rattigan’s Digest of Customary Law merely 
shows, that according to judicial decisions a large number of tribes are 
governed by certain customs in certain matters. It cannot, however, be 
said that there is any presumption that a particular tribe in a particular 
locality is governed by the custom which governs a great many other tribes 
in the same locality or in other localities” (2 )—per Young C.J. and 
Ftangi Lai J• 


Similarly, it has been held by Addison J. in Balanda v. Mst. Suban 
(3) that there is no such thing as a general custom in the Punjab, and it is 


(1) Mst. Samoa v. Sh'aftu— A 1 2 3 . I. R. .19155 Lull, 98-—17 Lah. 10. 

(2) Ibid. 

(3) A, L R. 19m Lah. 418, page 427 =17 Lah. 282 458 F L. R. 592. 
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CUSTOM—TRIBAL OR LOCAL? 


necessary in every case to prove that the parties are governed by custom 
and what the custom is. To hold otherwise * would amount to manifest 
injustice as custom in the Punjab is more local than tribal, though it may 
be both and if there is a custom prevalent in a small area or in a small 


tribe, that custom will always be held not proved because in most areas or 
amongst other tribes the custom is otherwise. The term general custom 
of the Province’ is a misnomer (l). 


There is no such thing as the Punjab CustomaryJLaw in the same 
sense that there is a Hindu Law or a Mohammadan Law." The expression 
is nothing more than a convenient phrase for describing certain customs 
which long experience has shown frequently govern tribes occupied in 
agriculture and forming compact village communities throughout the 
Punjab (2). 


Certain general customs on some points have, however, been found 
to exist in the Punjab on judicial inquiry and these will be noted at their 
proper places. 


See also notes on pages 41 to 57. 

63. Custom in the Punjab— Tribal or Local ? 


The origin of Customary Law in general and in the Punjab in 
particular has already been explained in Chapter I and may be referred to. 
There is no uniform custom appl icable to the .whole of , the Pu njab. 

1 Custom varies from tribe to tribe and from place t o pla ce,, and" it is well- 
known that customs relating to the same tribe often vary from district 
to district and even in different localities of the same district, and it is 
incumbent, in each case, on the party relying on a particular custom to 
allege and prove that custom (3), 


A Local Custom means a custom which exists in a particular locality, 
be it district, tahsil or a village, and which governs all persons alike, 
irrespective of the religion they follow. But there is no such Local 
Custom, Different tribes living in the same village may observe different 
customs, (29 P. R. 1905). Custom varies from tribe to tribe and from one 
locality to another (75 P. R. 1917; 17 P R. 1919). Customs do vary among 
members of the same tribe dwelling in different localities. (48 P. R. 1916 ; 


(1) Sabedar Kesar Singh v. Achhar Singh . 

=A. I R, 1986 Lab. 68, 1 % 69=17 Lab. 101 

= 161 I. C. 692= 88 i\ L. R. 602; See also Kartar Singh v. Mst Banto = 
A, I, R. 1986 Lab. 804, p. 805=17 Lali. 296= 88 1\ L, R. 800. 

(2) Misri Lai v. Balm Lai = A. I.E. 1936 I-ah. 151=1935, 16L I. C. 844 ; 
See also 115 P. R. 1907, p. 530 ; 14 P. R. 1904; 75 P, R. 1917; 17 P. R. 1919; 
100 I. C. 1014 ; 5 Lab. 450. 

(3) Kartar Singh v. Mst Banto- -A. I. R- 1986 Lab. 804 = 17 Lah. 296=38 
P. L R. 300; Jaginder Singh v. Kartar a— A, L lb 1986 Lab. 551=166 1. C. 719 
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it one would be inclined to think that all the 
members of a tribe residing in the same district would ordinarily be 
governed by the same rule of custom on a particular point. (5 Lah. 473 at 
p. 474). 

In 40 P. R. 1909 the question was whether Udasi Sadhus of a 
particular village followed a certain custom or not, and it was contended 
that as the custom was a local village custom, instances from outside that 
village could not be taken to prove the custom. It was held that the 
custom set up was tribal and not a village custom and therefore the 
circumstance that the instances in question were not of the village in 
which the parties resided, was no obstacle to their being accepted as 
sufficient. See also 52 P. R. 1885 and 85 P. R. 1881. 

Similarly, it is net correct to say that the custom in the Punjab is 
Itribal. By tribal custom is meant a custom which prevails among the 
jwhole tribe of the country to which the parties belong. And this is 
'certainly not the case in the Punjab. (See 75 P. R. 1917 ; 17 P. R. 1919 ; 
,112 P. R. 1912; 94 P. R. 1913: 48 P. R. 1916). 

It has been observed by Jai Lai J. in Balanda v. Mst Suban ( 1) 
and by Dalip Singh J- in Warns v. Mst. Fatima (2) that custom is 
primarily tribal and not local ; though the custom of a particular tribe may, 
and often does, differ in particular localities (3) In Balanda v. Mst. Suban 
(4) Addison J., however, observed that ‘‘custom in the Punjab is_.more 
local than tribal, though it may be both. ” 

Custom may be considered tribal in the sense that members of the 
same tribe although living in different localities are generally governed by 
the same customs. Custom is also tribal m the sense that if a person 
has properties in different localities, the custom cannot vary in respect of 
the same person, with the locality of the property. (.5) It may be taken 
local in the sense that it may differ from place to place and from locality to 
locality and members of the same tribe living in different localities may 
yet have different customs. 

The question whether customs of this province are local or not or are 
tribal becomes important, when we consider the question of proof of custom. 
Can we say that because a certain custom is found to exist in a certain 
tribe in village, it will govern all other tribes also living in that village ? 
Similarly, can it be held that because a certain tribe in a certain locality 
is governed by a certain custom, that custom will apply to the same tribe 
living in a different locality also ? 

From what has been stated above and from notes on pages 47 to 
53 it would be clear that it is for the party who alleges a custom to prove 

(1) A. L K. 1986 Lah. 418, p. 42fr 17 Lah. 282, at p. 259.=38 P. L, R 592- 

(2) A. I. R, at 1935 Lah. 532=155 I. C. 841. 

(8) 94 P. R. 1913, at page 348. 

(4) A. I. It. 1936 Lah. 418=17 Lah. 232. 

(5) 1984, 15 Lah. 715 at p. 720-= A. 1. R. 1934 Lah. 296 (2). 




112 P.R. 1912). 1 
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erned, and further to prove what that custom is. If, how¬ 
ever, reference is made to the origin of the various tribes found in the 
Punjab (see pages 24 to 31) it may be expected that many of the customs 
governing a tribe, although living in different localities, may be identical. 
It is true that customs vary not only from tribe to tribe but also from 
district to district so that members of the same tribe residing in different 
districts may be found observing different customs, but still there are 
certain points on which the custom found to exist in a tribe in this province 
is the same throughout. In 37 P. R. 1873, the question was whether a gift 


to a daughter’s son was valid among Arains of Hoshiarpur District. Lindsley 
J. upholding the gift remarked:—**It has been noted that among the 
Arains of the Jullundur District, the district adjoining the Hoshiarpur 
District, no custom whereby a childless man can be restrained from 
making a gift of his entire property exists. The custom that obtains 
among Arains of Jullundur may be held to obtain among theii; brotherhood 
in the Hoshiarpur District.” 


In 28 P. R. 1893 the learned Judge observed:—“ When a tribe 
increases in number it has a tendency to disperse in space in 
separate sections and groups varying in size but not in origin by 
the testimony of common name in different localities more or less remote 
or adjacent. Although the process of change in the rules of custom induced 
by the relation in the altered conditions which result from it, is going 
on among all the scattered groups which form the society bearing the 
common name, such as Jat Rajputs , and so forth ; nevertheless the 
different sections of the tribe naturally cling to their original custom owing 
to a remarkable taste which the Eastern races exhibit by not forgetting the 
ancient usages of their forefathers. This is amply proved by the 
similarity of usages which have been frequently found to exist among the 
members of the same tribe in different parts of the province. See also 
82 P. R. 1885, 52 P. R. 1884 and 110 P. R. 1884. 

It was held in 53 P.R. 1899 and P. L. R. 1900, p. 406 —“Awans 
who are largely found in Talaganj and Khushab Tahsils have one 
custom and Awaits of Mianwali Tahsil have the same custom. ’ 


In 48 P. R. 1916, the learned Judges made the following observa¬ 
tions :—“ The argument, of course, has no novelty and we do not imagine 
that a district boundary is necessarily the line of demarcation between 
the followers of one custom and the followers of another, but experience 
has taught the lesson that customs do vary among members of the same 
tribe dwelling in different localities and the districts usually taken as a 
limit for the enquiry, because there is no general tribal custom universally 
prevalent throughout this province and some limit has necessarily to be 
fixed.” 


Does a custom apply to all sections of the tribe of the district or 
has each section got its own peculiar custom ? The answer to this 
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given by 81 P. R. 1907 is that when a tribe in one district 
follows one custom the burden of proof is on those who assert that a 
particular got of that tribe follows a different custom. It is, however, 
Submitted that this proposition is not necessarily true. In 113 I. C. 17 it 
was held that there was no reason to suppose that the peculiar custom 
followed by Chiina Jats was also followed by the Gil Jats of the village. 

Where, however, there is a connecting link by the fact (#) that 
both tribes have one common origin or (it) freely intermarry, there may 
be some presumption that both the tribes are governed by the same 
custom. See 50 P. R. 1902 and 98 P. R. 1883. 

No hard and fast rules can be laid down for deducing necessary 
| inferences from one established fact or the other regarding one tribe. As 
j has already been observed, ! the fact of custom is to be proved definitely 
j n eac h and every individual case and custom cannot be extended by 
!|analogy or deduced by inferences. Each case must be decided on its 
own merits. 

64- Customs—special or general—family customs in the Punjab. 

The English jurists divide customs into two classes :— General and 
Particular or Special The former are the universal rule of the whole 
kingdom and form what is usually known as the Common Law of England. 
The latter are exceptions to the Common Law and usually designated as 
customs, e.g., customs of Gavelkind, or customs of a Mannor. Under this 
head are also included the customs of merchants, or rules relative to Bills 
of Exchange, Partnerships etc. The Indian Evidence Act deals with 
three classes of customs, viz., Public, General, and bamily or Private. 
(vide ss. 32, 48, and 49, of the Act). The distinction between Public and 
General customs, as drawn under the English Law, seems to be that the 
former concern every member of the State or Kingdom, whereas the latter 
are limited to a lesser though still a considerable portion of the com¬ 
munity (1). 

It has already been noticed above that there is no general custom in 
the Punjab. A special custom is one which is applicable to the inhabitants 
of a particular place, or to a particular tribe, sect or family. For instance, 
in the Punjab, law of primogeniture exists in some of the families 
and in certain families widows are excluded from succession. It is not 
really in fact a special custom as opposed to a general custom, but simply 
means a custom peculiar to the family governed by it, as opposed 
to the majority of other families. Similar considerations apply to different 
localities also. 




(1) See Roy’s ' Custom and Customary Law in British India’, p. 39/ 
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Family customs. 

A family custom isdefined to be “ the usages of a family transmitted 
successively (from father to son) according to law.” It generally relates to 
matters affecting the members of a family in their relationship to each other 
and to the family as a unit. Amongst the members of a family it has an 
obligatory force and distinguishes the family by its rules from other families 
These rules chiefly concern adoption, marriage, descent and devolution of 
property In its nature it is quite different from deshachar or local custom 
and stands on a different footing. Unlike deshachar, which binds all persons 

within the local limits in which it prevails, a family custom governs the 

members of a particular family only and beyond that its controlling 
influence cannot extend (l). 

. A family custonKieed not be immemorial, but it must be ancient and 

exact and ought to be clearly established by convincing evidence. “The 
only question of law which can be said fairly to be raised by this appeal is 
academic, namely whether the Privy Council in the case of 1917, 45 Cal. 
450, really said that a custom should be immemorial. I do not think they 
said that. It was recognized that the rules regulating customs in India are 
very different from those in England. At any rate there was no Richard 
the First in India, and these family customs in India are somewhat special. 
But the case in question (45 Cal. 450, P.C.) does decide that they must be 
ancient and exact (2). 

Family customs are not common amongst persons who follow 
Customary Law in the Punjab, though amongst persons following their 
personal law, in whole or in part, family customs against their personal 
law are frequently pleaded (3). 


Custom binding inheritance in single family is recognized in India. 
Special usages modifying law of succession must be ancient, invariable 
and established by clear and unambiguous evidence. One or more 
instances of each condition of valid custom are necessary but all 
conditions need not be proved in each instance. But evidence as to 
custom of inheritance is found in division of lands and revenue 
records S. 26, Bombay Regulations Act and S. 5, Punjab Laws Act, 
do not create presumption in favour of family custom against general 
or personal law ; but if custom is proved, it is made a rule of decision (4). 

A family custom may be intentionally discontinued by the concurrent 
will of the family, and if such a custom has been discontinued, and the 


(1) Roy’S ‘ Customs and Customary Law in British India,’ p. 43 ; 1913, 20 1. C- 

894 '^2) dk 1926,93 1. C. 338 (Allahabad); see also 1926, 98 I. C. 43 (Calcutta)=A. I. K. 
1927 Cal. 177. 


(8) 1931, 13 Lain 410 at p.423. 

(4) 45 Cal. 450—1 P- L. K. 1918=43 I. C. 306. 




!2 


PUNJAB CUSTOMARY LAW 


discontinuance has been acted upon for a long period of time, no member 
of the family of the succeeding generation can assert that the custom still 
subsists (1). 

Proof of family custom. 

The onus probandi lies heavily upon a party setting up a special 
■ family custom at variance with the general custom and the personal law 
of the parties, and he must prove by clear and unambiguous evidence that 
such custom is ancient, invariable and definite (2). A custom, to be legally 
binding, must be ancient, certain and invariable, and the onus lies heavily 
upon a party setting up a special family custom at variance with the general 
custom and the personal law of the parties and he must prove it by very 
cogent and clear evidence (3). 

It has been held in Mst. Asghari Be gain v. Mst . Rabia Begani (4) 
that in order to support special family custom excluding females from 
succession to the property of the fathers and grandfathers there must be 
clear and cogent evidence of a well-established and uniformly followed rule 
showing that succession has not been according to Mohammadan Law. 

A special custom modifying the ordinary law of succession must be 
ancient and invariable and must be established to be so by clear and 
unambiguous evidence (5). 

To prove a family custom either it must have been prevalent for a 
long period and must have become a distinct tradition or there must be a 
long series of instances from which it may be inferred (6). Where a custom 
prevails in one branch of family, it would be a strong piece of evidence to 
rely for holding that it prevails in other branches as well (7). A wajib- 
iil-arz entry unsupported by other evidence may be sufficient to establish 
a family custom (8). 

It is admissible for a living witness to state his opinion as to the 
existence ol a family custom and to state as the ground of that opinion 
information derived from deceased persons. The weight of such evidence 
would depend on the position and the character of the witness and of the 


0) 1928. 118 I. C. 342 (Calcutta) ; cf. 1934, 15 Lah. 425 (F. B.) 

(2) 1921, 2 Lah. 243 ; 1923, 4Lah. 297 ; 1923, 5 Lah. 117 at pp. 125, 126 ; 1920, 2 

Lah. L. J. 450. 

(3) Garja Singh v. Mst. Hat Mohindar Kaur= A. I- R. 1934 Lah. 520=198 
I. C. 1106. 

(4) A. I. R. 1935 Lah. 908=157 I. C. 860. 

(5) Martand Rao v. Malhar Rao^mi, 55 Cal. 403 (P. 0.)--appeal from the 
Central Provinces. 

(G) 24 I. C, 519=28 M. Ij. 3. G69 ; 17 A. 87; (1895) A. \V. N. 10 ; 29 I. A. 70 ; 
6 C. W. N. 425 ; 24 A. 273 I’. C. foil. 
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persons on whose statements he formed his opinion. It must be the 
expression of independent opinion based on hearsay and not mere repetition 
of hearsay (l). 

In a recent case reported as Mst. Fatima Sultan v. Nisar Ali 
Khan (2) it has, however, been held that the evidence of a few and 

comparatively recent instances of family custom being followed may be 

accepted as proof that custom is ancient. 

When the interests of a female are in conflict with those of a male 
and the only evidence is that of instances of succession without any docu¬ 
mentary record of the custom alleged, such as a regularly compiled riwaj-i- 
am, the instances can ordinarily have small evidential value unless they 
show that a claim by a female has been actually made and denied. Where 
there is no evidence that any female ever claimed an inheritance which was 
denied, while there is the admitted fact that when a will was made in 
favour'of a nephew to the prejudice of a daughter and a son, the testator 
took precautions to obtain the daughter’s assent as well as the son’s, the 
evidence does not prove that in the family of the parties females do not 

inherit (3). 

65 Mercantile usages and customs—essentials of validity. 

In a recent ruling reported as Firm Jhangal Das Chaman Das v. 
Firm Chetu Mai Phul Chand (4) it has been held that— 

In order that a court may give effect to a custom, it must be shown 
that it has the following attributes :— 

(1) reasonableness, 

(2) certainty (enforceability and definiteness), 

(3) it should not offend against any provision of law, 

(4) its immemorial usage can be proved by evidence or by positive 
instances, and 

(5) it should not be against public policy. 

If a custom is to have the force of law, and if it is to upset the ordi¬ 
nary law, it must be established by instances that it nevertheless 
prevails. In short, the instance should be to show that one party asserted 
rights under a custom ; the other party resisted the right taking his stand 
on the provisions of the law ; and the former succeeded invariably. To 
establish a custom it is not sufficient merely to prove that that is what is 
done constantly in the bazar. 

Every mercantile custom must be certain and reasonable and so uni¬ 
versally acquiesced in that everybody in the particular trade knows it, or 


(1) 821. C. 886 ; 23 A. 37 P- C. 

(2) A. T. R. 1937 Lah.806; A. I. R. 1925 Bom. 380 followed. 

(3) Ibid. 

(4) A. I. R. 1938 Sind 24. 
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might know it if he took pains to inquire (l). A mercantile usage is not 
valjd unless it is reasonable and it cannot be deemed to be reasonable, 
unless it is fair and proper and such as reasonable, honest and fair-minded 
men would adopt (2). 


But it has been held that to support a mercantile usage there need not 
either be antiquity, the uniformity, or the notoriety of custom, which in 
respect of all these becomes local law. The usage may be still in course 
of growth, it may require evidence for its support in each case, but in the 
result it is enough if it appears to be so well-known and acquiesced in, that 
it may be reasonably resumed to have been an ingredient tacitly imported 
by the parties into their contract (3). 


Unreasonable usage should not be recognised by Courts. A custom 
allowing agent to turn himself into principal and thereby profit himself at 
expense of principal, is reasonable, and cannot be implied in contract of 
agency (4). 

Business custom as opposed to family or land custom can be of 
J recent origin and may not possess antiquity. 


Essentials are certainty, reasonability, consistency with law and 
universality (3). 

To establish mercantile usage, it is enough if usage appears to be so 
well-known and acquiesced in, that it may be reasonably presumed to have 
been an ingredient tacitly imported by parties into their contract (6). 

Mercantile usage is proved by oral evidence of persons engaged in 
particular trade. Evidence of usage must be clear, convincing, consistent 
and universally acquiesced in by and known to all in that trade (7). 


Proof of mercantile usage is by oral evidence of persons who know it 
because of their occupation. Persons ignorant of existence of usage or those 
to whom knowledge of it cannot be imputed cannot be bound by it (8)« 


1. XII. Inch Jm\ at p. 3159 : 1923, 70I. C. G2 (Sind). 

2. 1926, 95 I. 0. 358 (Sind) 

3. 1920, 98 I. C. 759 (Nagpore); sec also 709 Moo. Ind. App. 203; 12 ibid 301; 
1923,76 LC. 02 (Sind). 

4. A. 1. R. 1923 All. 242. 

5. A. I, R. 1928 Bom. 487=112 I. C. 010 ; see also A. I. R« 1921 Sind 22=70 

I. c. os 

6. I. L. R. 1 Lah. 80=55 I. C. 931=94 P. L, R. 1920. 

7. 43 I. C. 11; see also I- L. R. 44 Cal. 9L7. 

8. 391, C. 149. 



CHAPTER VI 

ANCESTRAL PROPERTY 

As has already been observed ( see page 181 ) custom on the whole is 

concerned with the conservation of ancestral holdings, though of course u, 

some cases there are customary rules placing self-acquired property in a 
similar category to ancestral property. But mainly Customary Law looks 
to ancestral property. It is therefore necessary to have a 

clear conception of, what is meant by ‘ancestral property’ before we proceed 
to study the rules of Customary Law applicable to the various 

tribes in this province. 

66. Meaning of ‘ ancestral property 

Ancestral property means, as regards sons, property inherited from a 
direct male lineal ancestor, and, as regards collaterals, property inherited 
from a common ancestor (1). Property which has never been held by the 
common ancestor cannot be regarded as ancestral property in any sense (2j. 
The property acquired jointly by one K and his brothers, but never held by 
their father, was not “ ancestral property qua the collaterals . each 

share was the self-acquired property of the sharer (3). 

Self-acquired land gifted by a person, who possessed absolute powers 
of disposition over it, to his sons during his life-time, is not ancestral 

property qua the donee’s sons so as to enable the latter to challenge an 

alienation by the donee (4). 

The plaintiffs had the original title by long occupation ; the 
defendants had ousted them to a considerable extent and had undertaken 

some liabilities in respect of the payment of revenue etc. The Settlement 
Officer, therefore, came to the conclusion that it would be equitable to settle 
half of the lands with the plaintiffs in the proceedings, and give the other 
half to the defendants ; held that the property did not become ancestral 
property in the respective families (5). 

67. Presumptions from entries in Settlement records. 

The mere mention of the name of the common ancestor in the settle¬ 
ment pedigree-table is in itself not sufficient to raise the presumption that 

1. 48 P. R. 1890, pp. 117, 118 ; 76 P. R 1898 ; 81 P. R- 101 ; 93 P. R. 1901; 

A. 1. R. 1932 Lab. 85. 

2. A. 1. R. 1925, 6 Lah. 502 (P. C.), at p. 510. 

8- . /menhir Singh v. Dial Singh~l§ P. R- 1898. 

4. Jagtcir Singh v. Raghbir Singh=I- L. R. 13 Lab. 165—A. I. R. 1932 
Lab. 85. 

5. Ahmad Khan v. Mst Channi Bibi ==* A. I. R. 1925 P. C. 267 = 6 Lab. 
502 (P. C.) 
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the property had descended from him. The following extracts from the 
judgment of Tek Chand J. in Jhanda Singh v. Mst. Banto (1) are 
instructive :— 

“ The learned counsel for the plaintiffs-appellants admits that the only 
piece of evidence to which he can refer in support of his contention, that the 
land in suit is ancestral of Jhanda and the plaintiffs, is the fact that the 
name of their common ancestor Dipa appears in the pedigree-table prepared 
during the Settlement of 1861. It is argued that this solitary fact is 
sufficient to raise a presumption that the land in suit was at one time owned 
by the common ancestor above mentioned and that the onus of proving the 
contrary lies cn the defendants-respondents. In support of this contention 
reliance is placed on the following sentence in the judgment in Jivoan 
Singh v. Har Kaur (2) and printed at page 145 of the report. 

As regards the latter point ("the ancestral nature of the property), we may say at 
once that the express mention of Sohan Singh in the pedigree-table is presumptive proof 
that the land descended from him, and we see no reason therefore to differ from the 
finding of the Courts below. 

After giving the matter careful cosideration I am of opinion that this 
remark, though expressed in somewhat general terms, may be confined to 
the facts of that particular case and cannot be taken as laying dawn a 
proposition of general application. From the judgment as printed it is not 
possible to form an accurate idea of the materials that were on the record of 
that case relating to the history of the acquisition of the land then in dispute. 
Nor does it appear from the report whether to the pedigree-table exhibited in 
that case, there was not appended any footnote (as is found in the pedigree- 
tables of some villages) indicating the devolution of the land held by the 

founder of the family or the areas held by each member thereof . .The 

remark was, in my opinion, a mere obiter dictum and is of no value as a 
guide for any other case. 

“If, however, the remarks in Jiwan Singh v. Har Kaur (3) above 
cited, was intended to lay down a general rule that the mere mention of the 
name of a person in the pedigree-table is presumptive proof of the fact that 
every piece of. land held by his descendants (however low) was originally held 
by him and had descended from him in succession from generation to genera¬ 
tion then I must respectfully dissent from it. A genealogical tree of this kind 
is prepared merely to indicate the relationship of the proprietors in a parti¬ 
cular village and is in no sense intended to be a record of the acquisition of 
every bit of land held by all persons whose names appear in it. It is, no 
doubt, presumptive proof of their kinship, but not of the nature o t ie 
property owned by them. For that purpose one has to look to the history 


1. A. L K U327' Lah. 47?—8 Lab. 684=102 I. 0, 313. =28 F. L». K. 343. 

2. 41 P. Ii. 1914=22 1. C. 415=51 V. L. K- 1014. 

3. Ibid. 
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of the acquisition of the village, which is found narrated in what is called 
kaifiat dehty kaifiat hasul-i-haqiat. These kaifiats are in some cases 
appended as footnotes to the genealogical trees and in others they form 
separate parts of the Settlement record. If the pedigree-table shows two 
persons to be descended from one common ancestor and in the footnote or 
in the kaifiat debt or other parts of the Settlement record are found 
entries which indicate that the land now held by one of them was acquired 
or was at one time held by the common ancestor, there might arise a 
presumption that it has descended from him and is ancestral But in the 
absence of any such entries as to the acquisition of descent of the land no 
presumption arises as to the nature of the land by an} 

proprietor from the mere circumstance that the name of the comino 
ancestor of himself and certain other persons is shown in the pedigree-table. 


“It may also be mentioned that the remark in Jiwan Singh v. 
Har Kaur has been recently dissented from by Scott-Smith and Moti Sagar, 
JJ. in Kartar Singh v. Labh Singh (l), and my learned brother Campbell 
J. refused to follow it in Dhiri Ram v. Nabi Bux , Civil Appeal No. -59 
of 1925, decided on 3rd March 1925. Another Division Bench (Zafar All 
and Jai Lai, JJ.) in Jalal v. Bahawali (2) refused to raise any presump¬ 
tion as to the ancestral nature of the property from the mere fact that the 
name of the common ancestor of the parties concerned was mentioned 
in the pedigree-table. 

“ The learned counsel for the plaintiffs-appellants, however, has 
referred to Maryam Bibi v. Ghulain Mohd . (3) and Mania Dad v. Alt Mohd• 
(4) in which, he says, Jiwan Singh v. Har Kaur was followed. I have 
carefully read both these rulings and find that in each of them, in addition 
to the tact that the name of the common ancestor was mentioned in the 
pedigree-table, there were other circumstances (e.g both parties being 
proprietors in a joint Khata and holding equal shares therein, which, 
taken together, were considered sufficient to justify the inference that the 
land was ancestral. In the present case, no other fact or circumstance 
admittedly exists. I must, therefore, hold that the land in dispute has not 
been proved to be ancestral of Jhanda and the present plaintiffs.” 


Thus the mere fact that the name of common ancestor appears in the 
settlement pedigree-table is, by itself and without more , insufficient to 
prove that the land in possession of his descendants was once held by 
I him (5). 


1. A. T. R. 1923 Lah. 355. 

2. (1926) 28 P. L, R. 241=9 L. 1,. J. 136. 

3. A. I. R. 1924 Lah. 175. 

4. A. I. R. 1924 Lah. 263. 

5. Kishan Singh v. Lashman Das- ~ A. I. R. 1930 Lah. 238 1929, 122 I. C. 
109; Diwan Singh v. Mst. Kishno=A. I. R. 1933 Lah 1054. 
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i The entry of the name of the common ancestor in the pedigree-table 

is not sufficient by itself to raise a presumption that the property is ances- 


IS Iioi aumuitsii*. -* 1 2 3 4 5 6 * 

tral particularly where there is no equality of holdings from which inheri- 


' tance from a common ancestor could be inferred (l). 


Where some of the land in suit is admittedly self-acquired it is for 
the plaintiffs to define the boundaries between the self-acquired land and the 
other land which they assert to be ancestral (2). 


Where the only evidence was that at the first settlement land was 
held by two sets of orothers or first cousins in equal shares, this was insuffi¬ 
cient to prove that it had been held by their grandfather. (A. I. R. 1933 
Lah. 333 = 144 I. C. 308 = 34 P. L. R. 185). 

But if in addition to the inclusion of the common ancestor’s name in 
the pedigree-table, there are other facts and circumstances from which in¬ 
heritance from the common ancestor could legitimately be inferred, the 
Court may presume that the land descended from the common ancestor and 
is therefore ancestral. 

Where during the earliest settlement of land the name of the common 
ancestor was given in the pedigree-table and the shares of the three sons of 
that ancestor were recorded as equal ; held, that it was under the circum¬ 
stances legally permissible to infer that the land was ancestral (3). 

Where a plot of land was owned at the time of the first settlement, 
jointly by persons who were brothers or cousins the presumption, in absence 
of any indication that the land was self-acquired property of the owners, is 
that it was originally held by their common ancestor (4). 

Where in the settlement record a holding is recorded as owned and 
cultivated by two brothers in equal shares the presumption is that it was 
inherited by them from their common ancestor (5). 


Where a certain proprietary land is owned jointly at the time of the 
first settlement by first cousins from the common ancestor in precisely 
the same shares as ancestral land would be held, the land must be presumed 
to have descended from the common ancestor in the absence of any indica¬ 
tion that the land is self-acquired (6). 


Where in a suit by collaterals for succession to the property of the 
deceased it was found that the property of the plaintiffs was iust equal to 


1. Rahmat AH v. Mst. Sadiq-ul-N e>a=I. L. K. 13 Lah. 404=A. I. R. 1982 
Lah. 853. 

2. Ibid ; Attar Singh v. Thakar Sinyh=42 P. R. 1910 (P.C.); and 35Cal. 106X 

3. Blum Singh v. Ram Singh -A. I. R. 1981 Lah. 599. 

4. Hay at v. Rahman = A. 1. R. 1980 Lah. 793 (1) =122 X. C. 479 3 

P. L. R. 189. , _ 

5. Bciksh v. Mohammad Khan~k. I. R. 1931 Lah. 266=12 Lah. 525=134 I. C. 

831=32 P. L. R. 770. 

6. Joti v. Git'ja Singhs A. I. R. 1937 Lah. 917=171 I. C. 97. 
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and the name of the common ancestor was expressly 
recorded in genealogical trees prepared at different settlements and one of 
the khatas was still joint : Held, in the absence of any indication that the 
property was self-acquired, the presumption was that it was ancestral (l). 

Where the property in suit originally belonged to the common ancestor 

of the parties, it will be deemed as ancestral when found in possession of a 

descendant, unless it could be shown that the land had any time gone out 

of the hands of the family and had been re-acquired by the descendant or 
♦ \ . . 
some of his ancestors 12). 

When a plot of land was owned, at the time of the first settlement, 
jointly by persons who were brothers or cousins, the presumption, in the 
absence of any indication that the land was the self-acquired property of 
the owners, is that it was originally held by their common ancestor. The 
effect of an addition in the entry in the revenue records that possession of 
the parties was separate as inalik qabza may be merely that the parties 
had separate possession for convenience of cultivation (3). 

Where land is held by brothers, the presumption is, in the absence of 
any indication that the property was self-acquired, that it was held by their 
father and that it was ancestral (4). 

But the mere fact that in Revenue Records certain brothers are shown 
as jointly owning a particular piece of land does not raise a presumption that 
their father also owned that land and that it was therefore ancestral (5). 

Again, it has been held in Mst. Basanti v. Kabul Singh (6) that the 
mere fact that the ancestors of the plaintiffs and of K. were formerly in 
possession of the land in the Patti is not sufficient on which to base a finding 
that their father was in possession of the land in suit. 

68. Land situate in village founded and owned by parties’ 
common ancestor—when presumed to be ancestral. 

There has been some conflict of opinion as to the burden of proof to 
show that the land is ancestral where the common ancestor of the parties is 
described in the kaifiyat dehi or other revenue papers as one of the founders 
ot the village. In Natha Singh v. Man gal (7) the land was shown by the 

1. Mst. Maryam Bibi v. Ghulam Mohammad — A. I. R. 1924 Lah. 175—73 
1. C. 881. 

2. Mania Dad v. AlimA. I. R. 1924Lah. 263 (1) ==76 I. C. 147 « 5 L. L. J. 449. 

3. Allah Yar v. Ghazau— A. I. R. 1933 Lah. 804; A. I. R. 1930 Lah. 793 
followed ; 1931 Lah. o99dist; Mi am at v. IVura— 10 I. C. 338, disapproved, being no 
longer law according to the subsequent judgments of the Court. 

(4) Palo v. Kaira~\. I. R. 1927 Lah. 847 (2)—100 1. C. 108-28P. L. R. 72. 

(5) Natha Singh v. Mohan Singh— A. I. R. 1926 Lah. 659—8 Lah. 30—97 I. C 
241 (21-27 P. L. R. 721-8 L. L. J. 485. 

(6) A. 1. R. 1924 Lah. 465—80 1. C. 329—6 Lah. L. J. 127 ; See also A. I. R 
1919 Lah. 207—52 I. C. 152—1 Lah. L. J. 148. 

(7) 90 P. R. 1914—A. I. R. 1914 Lah. 373—26 I. C. 812 : see also 72 P. R. 1913— 
20 1. C. 522. 
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plaintiffs to have descended from the common ancestor who founded the 
village many years before, though in the course of time various branches of 
the family had divided areas inter se . It was held that ‘ the presumption then 
was that this land, which was originally ancestral, had continued to bear 
the same character and it was for the defendants to prove that it had lost 
that character.’ 

Where, in 1865, the proprietors of a village stated that the village had 
been founded by their common ancestor several generations ago and that it 
had never been abandoned or deserted, held, that this statement gave rise 
to an inference that land which had been acquired by a proprietor by 
descent was ancestral in his hands. “ It seems to us that from the tacts 
given in the statement of the proprietors made in 1865 a fair inference 
arises, which is not a mere conjecture, that the land now in dispute was at 
one time held by D, admittedly the common ancestor of the parties (l). 

Where the history of a village recorded in the settlement papers shows 
that the parties are descended from a common ancestor and have held land 
in the same sub-division of the village and there have been no acquisition 
other than by inheritance, it may legitimately be inferred that the land in 
dispute is ancestral (2). 

In Pira v. Fatta (3) it was observed by Broadway J.—“ Now the 
evidence with regard to the property appears to be conclusive. The history 
of the village shows that it was founded by one Chela and the 

village was called after his name.According to the revenue-papers 

Chela is undoubtedly the ancestor of the plaintiff Fatta and the alienor 

Natnan and as Chela owned the entire village.I see no room to differ 

from the conclusion arrived at by the Senior Subordinate Judge that the 
property in suit is ancestral qua the plaintiff.’’ 

The view expressed in the cases quoted above has since been disap¬ 
proved and it has been held that the mere fact that the ‘ history of the 
foundation * of the village, as given in the Settlement Record showing that 
the village was founded by a common ancestor of the parties, is not by 
itself sufficient to prove that the land in suit is ancestral. The party 
relying on it must go further and exclude the possibility of the property 
having come to the last male owner otherwise than by inheritance. In 
other words, the Court can make no presumption that because the 
common ancestor had founded the village, the land must have passed by 
inheritance from him to his descendants from generation to generation. 

In Ladha v. Mst. Sardar Bibi (4) all that was established was that 
the village had been founded by the common ancestor of the parties, jointly 


(1) Umra v. KhotuH^i) 62 I. C. 084. 

(2) Punjab Sivgk v. Gulcib Singh—(1922) 69 T. C. 140. 

(3) A. I E. 1928 Lah. 247=9 Lah. 356 -106 T. C. 905=30 P. L. R138. 

(4) A. I. E. 1930 Lah. 255=11 Lah. 298=122 I. C. 722. 
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3 had no connection with the family. It was held 
that this circumstance was insufficient to prove the ancestral nature of the 
property 


as * the possibility of an acquisition of the land in dispute from one of the founders of the 
village, or their successor, has not been excluded.' 


The second circumstance found in this case was the disparity in 
the areas in possession of the deceased s branch of the family, and that of 
the plaintiff’s. 

Similarly, it has been held in Shib Singh v. Sube Singh (l) that it 
cannot be said that where the common ancestor of the parties is described 
in the kaifiyat dehi or other revenue papers as one of the founders of the 
village,.it lies on those who deny the ancestral character of the property to 
show that his descendants had acquired land in the village otherwise than 
by acquisition and this by itself is sufficient to prove ancestral nature of 
property. In this case the village in question was founded by the common 
ancestor and persons of other gots who flourished more than six centuries 
before the succession opened out, but there was nothing to indicate how the 
property had devolved in this line or how his descendants and the descen¬ 
dants of other founders had dealt with it in the interval, and what was the 
extent of the land held by each branch at the time of the first settlement. 
It was held that in the absence of any such data the land could not be held 
to be ancestral. The rulings reported as 72 P. R. 1913, 90 P. R. 1914, 62 
I. C. 984, 69 I. C 143 and 1928 Lah. 247 were distinguished on the ground 
that in each of these cases, in addition to the circumstance that an ancestor 
of the parties had founded the village the plaintiff had produced other 
evidence which excluded the possibility of the property having come to the 
last male owner otherwise than by descent. 

The same learned Judge observed in Ahmad v. Mohammad (2)— 
“ The onus of proving the ancestral nature of the land was clearly on 
the plaintiffs,. but in view of all the facts set out above, and the 
circumstance that the tenure of the village was bhayyachara , possession 
being the measure of ownership, it cannot be said that they have succeeded 
in discharging it merely by the recital under the pedigree-table of the 
second 1889-95 regular settlement that the village was founded by their 
common ancestor several centuries ago and that it has not been deserted 
since.’’ 


It is necessary for persons relying on the ancestral character of 
property to prove that the common ancestor of themselves and the last 
male owner actually held the property in dispute and that it had devolved 
from him to the last male-holder by inheritance, and not merely that their 
common ancestor had founded the village. It was observed—“ It is quite 
possible that during the long time that has elapsed since the death of the 


(1) A. I. R. 1935 Lah. 658=159 1. 0. 837 ; 1930 Lah. 255 relied on. 

(2) A. 1. R. 1936Lah. 892=167 1. 0. 135. 
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common ancestor, one branch of the family might have acquired from 
another portion of the land now held by it, by rule, gift, pre-emption, 
prescription or otherwise and it has not been shown that this could not 
have been the case (l).” 

The mere fact that the common ancestor of the parties was one 
of the founders of the village cannot establish the ancestral character 
of the land in dispute (2). 

Thus the land cannot be held to be ancestral unless there are materials 
on the record (e.g., revenue entries) from which it may be inferred with 
reasonable certainty that the land had come to the descendants (of the 
common ancestor) by inheritance from the common ancestor who had founded 
the village. 

69. Desertion by ancestors and resumption by descendants—pro- 
perty not ancestral. 

i Land ceases to be ancestral where a village has been deserted and 

after some years re-founded by some of the descendants of the common 

| ancestor (3). 

In Manohar v. Mst. Nandi (4) it was held that land which had been 
abandoned became the self-acquired property of the persons who returned to 
the village 20 years after its desertion and re-acquired it and could no 
longer be treated as the ancestral property of the descendants of the 
common ancestor who may have originally possessed the whole village. 

Where a village site was for a period of 25 years be chiragh and 
the fields untilled and thereafter certain of the descendants of the previous 
proprietors returned to the village and commenced cultivation ; held , that 
even assuming that they actually resumed possession of the same land as 
had been held by their ancestors, their possession was only a re-acquisition 
and the land wa$ divested of its ancestral character (5). 

Land which had been deserted for eight generations becomes self- 
acquired property of the person who returns to the village after its deser¬ 
tion and re-acquires it and can no longer be treated as the ancestral 
property (6). 

But where the original proprietors of a village abandoned it and came 
back and re-occupied it after eight years, there cannot be said to be a fresh 

(1 Inayat Alt v. Mohd. Hussain~A. I. R. 1936 Lah. 846—162 I. C. 42=37 
P. L. R, 282. 

(2) Dasa undid Khan v. Mst. Rcibiah Bibi~ A. I. R. 1935 Lah. 648 -159 I. C. 
1104—1935, 17 Lah. 218. 

(3) 1921, 2 Lah. 366=A. I. R. 1922 Lah. 320=66 I. C. 399 ; A. I. R. 1924 Lah. 
677—75 I. 0. 913 ; 1925, 6 Lah. 356 at pp, 357, 358 ; and A. 1. R. 1933 Lah. 273=14 
Lah. 396=144 I. C. 99=34 P. L R. 810. 

(4) A. I. R. 1922 Lah. 320=66 I. C. 399—2 Lah. 366. 

(5) Ram Seiran Dans v. Ilarphuh-A. I. R. 1924 Lah. 637—75 I. C. 913. 

(6) Hctsnu Mohammad v. Mst. J3ahishtau== A. 1. R. 1933 Lah. 273=14 Lah. 
396=144 I. C. 99=34 P. L. R. 810. 
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acquisition. They came back and occupied the land that already belonged to 
them and the ancestral character of the land does not change (l). 


That case was, however, distinguished in Mst. Harnam Katir v. 
Jagat Singh (2). In this case a historical note indicated that the village in 
which the disputed land was situate was founded by B. After him his 
son divided the village. The proprietors and the people of the village were 
however, forced to leave it on account of famine but some of them returned 
to the village many years afterwards. They divided the land in the village 
into hals and one of the divisions was the land in dispute ; held , that it could 
not be legitimately inferred that it was the original proprietors who returned, 
and not their descendants. Hence it had not been established that the 
land was ancestral. 

A village was abandoned but was refounded in the year 1808 
A.D. Both in 1857 and in 1868 the four sons of N were recorded as 
holding jointly in equal shares ; held , that the land must be held to have 
been acquired by N and not by his sons and, that it was ancestral in the 
hands of N’s grandson (3). 

70. Land inherited through a famale—ancestral property. 

By the custom of the Punjab lands inherited by a daughter’s son from 
his maternal grandfather is regarded as ancestral property qua the former’s 
son. The first definite pronouncement on the subject was in Lehna v. Mst, 
Thakar (4) in which it was held by majority (Chatterji J. dissenting) ‘ that 
in a village community where a daughter succeeds either in preference to, 
or in default of, male heirs, she simply acts as a conduit to pass on the 
property as ancestral property to her sons and their descendants, and 
does not alter the character of the property, because she happens to be 
' a female.’ The property never ceases to be ancestral, even in the hands 
of the daughter’s sons. Chatterji J. on the other hand held that “ the 
word ‘ancestral ’ could only be used in a relative and not in a fixed or 
absolute sense in Customary Law, and that before this character can be 
predicated of any property in the hands of a male owner it must be found 
that it had descended to him from a male ancestor common to himself 
and the claimants.” 

The ruling by the majority of the Judges was followed in a long 
course of decisions till the question again came up for consideration 
before a Full Bench in Mst . Attar Kaur v, Nikkoo (5). The learned 


(1) Sculdct Singh v. Lehna Singhs A. 1. R. 1930 Lab. 633—1929, 12 L I. C. 738. 

(2) A. I. R. 1936, Lah. 108. 

(8) Mst. Umran v. Khushi^A, I. R. 1933 Lah. 443. 

(4) 32 P. R. 1895 (F. B.) 

(b) A. I, R. 1924 Lah. 538 (F. B.)=L L. R. 5 Lah. 356=6 Lah. L. J. 216=80 I. C. 
534 ; followed in K Inzer Hayat v. Allah Yar Shak= A. I. R 1926 Lah. 171=7 Lah. 4 ; 
1929, 122 I. C. 226; 1925, 7 Lah. L. J. 190. 








PUNJAB CUSTOMARY LAW 


<§ 


Chief Justice and Rossignol J., though doubting the correctness of the 
Full" Bench decision in 32 P. R. 1895, were reluctant to upset the law 
which had been followed for nearly thirty years, and applying the principle 
jof stare decisis , they followed that Full Bench judgment. Shadi Lai C. J* 
/observed— <£ This reference to the Full Bench raises the question whether 
land inherited by a person from his maternal grandfather is, by custom of 

the Punjab, regarded as ancestral property qua the father’s son. I 

concede that there is a good deal to be said in favour of the proposition that 
unless the land came to a person by descent from a lineal male ancestor 

in the male line it should not be treated as ancestral. It does 

not appear that there was any definite pronouncement on the subject 
prior to 1895, but the rule laid down by the majority of the Judges has 
since been accepted as the correct exposition of law and has been 
followed in a long course of decisions. I do not think that it is 
desirable to upset the law which has been followed for nearly 30 years. 


The doctrine of stare decisis is a statutory nrincipl ^ to. . .be applied to 

the~ law relating to property and I would be reluctant to overrule 

a decision, upon which many persons may have acted, unless I am 
convinced that it is clearly wrong. I am not prepared to say that 
the rule laid down in 32 P. R. 1895 has been shown to be manifestly 
erroneous, and I would accordingly decline to disturb the law which has 
been followed by the courts during the last thirty years.” Rossignol J. 
held similar views. Scotc-Smith J., on the other hand, held that the decision 
of the majority of the Full Bench in 32 P. R. 1895 was sound and correctly 
understood in the Customary Law of the Punjab. 


In Baldev Sahai v. Ram Chander (l), one B. S., a Kaisth of 
Rohtak, made a will in 1902 by which he bequeathed his property to his 
wife. The plaintiff subsequently brought the present suit for possession 
of the property against the widow and others claiming to be entitled to it 
as the heir of B. S. The property had descended to B. S. from his 
maternal grandfather who had adopted him and one of the questions for 
decision was whether the property was ancestral qua the plaintiff ; Held> 
that the property in suit which descended to B. S. as adopted son of his 
maternal grandfather was ancestral qua the plaintiff and that the will was 
consequently ineffectual. 


The court, however, cannot extend by analogy the principle laid 
down in 32 P. R. 1895. In Santic v. Abhe Singh (2) a certain land in 
Ambala District was held by one Mst, S. The only issue she had was a 
daughter who predeceased her mother, leaving a daughter Mst, C. H. 
The son of Mst . C. H. sold the land in suit to the other defendants in the 
case and his minor sons, through their next friend sued for a declaration 


(1) 1931, 13 Lab. 126. 

(2) A. 1. R. 1931 Lah. 708-134 I. C. 107—32 F. L. R. 557. 
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that the alienation would not affect their reversionary rights as it was without 
consideration and necessity. It was held that Mst. C. must be considered 
to have been holding the land absolutely on her behalf and not as a conduit 
and therefore the property was non-ancestral. The principles laid down in 
32 P. R. 1895 and 1924 Lah. 538 could not be extended by analogy. 

Again, the property inherited by a person through his maternal 
grandfather will not be ancestral qua the collaterals of that person, and the 
collaterals cannot restrict alienation under the Customary Law (1). 

A daughter who succeeds in default of male heirs simply acts as a 
conduit to pass on the property and does not alter its character from 
ancestral to non-ancestral merely because she happens to be a female (2). 

Thus ‘ ancestral ’ property includes property to which a daughter and 
her sons have succeeded, but which, if descent had been through a son, 
would be ancestral property (3). 

Where P bequeathed certain property to his sister’s sons by registered 
will and plaintiffs nephews sued to recover possession of this property as 
against the widow of the testator’s deceased first cousin C ; held , that 
although the property was ancestral between P and C, it could not be 
looked on as ancestral as between P and a woman who had failed to estab¬ 
lish any title to succeed to it, and that, therefore, she had no control over 
its disposition either by gift, or by will (4). 

Under the Hindu Law there has been a conflict of opinion as to 
_ . . , whether the property inherited by a daughter’s son from 

the Hindu Law. his maternal grandfather is to be deemed ancestral 
property. Allahabad and Patna High Courts held it to 
be non-ancestral, Jamna Prasad v. Ram Pratap (5) Biswanath Prasad 
Sahu v. Gajadhar Prasad (6), while the Madras High Court took the 
contrary view in Karri Ramayya v. Villori Jagannadhan (7). See 
also Mullas Hindu Law, 8th Ed. pp. 240, et seq. In the Punjab it has 
been held in Baldeo Sakai v. Ram Chander (8) that property inherited 
from a maternal grandfather is ancestral in the hands of the daughter’s son 

iiq_om as. welI .as.under Hindu Law. This, however, was not directly 

the matter for decision in this case and the remarks regarding applicability 
of the principle under Hindu Law were more or less of the nature of 
obiter dictum and were influenced by the Customary Law applicable in 
the case, f In a recent Privy Council ruling reported as Muhammad 

(2) Mst. Husain Bibi v. HayaB=A. I- B. 1924 Lah. 566=70 L C. 604; 32 P. E. 


1895 [F- B.] ; 74 P. R. 1899 ; 16 P. II. 1903 followed. 


(S) 1920, 4 Lah. L. J- 516. 

(4) Mst. Khemi Bai v. Bhowani l)cts= 69 P. R. lg96. 

(5) I. L. E. 29 All. 667=(1907) A. \V. N. 211. 

(6) 43 I. C- 370=3 Pat. L. J. 168. 

(7) 30 I. C. 889=39 Mad- 930. 

(8) L L. R. 1931, 13 Lah. 126. 
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Hussain Khan v. Babu Kishor Nandan Sahai (l) it has been held on 
review of the authorities and the original texts of the Mitakshara , that 
property which a daughter's son inherits from his maternal grandfather 
is not ancestral property in his hands in the technical sense, and, therefore, 
his son does not acquire by birth an interest jointly with his father in the 
estate, which the latter inherits from his maternal grandfather. In other 
words, “ the ancestral estate ” in which, under the Plindu Law, a son acquires 
jointly with his father an interest by birth, must be confined to the 
property descending to the father from his male ancestor in the male line. 

71. Property obtained by adoption. 

In Fatteh Singh v. Nihal Singh (2) an alienation was affected by 
an appointed heir and the person contesting it was an agnate of the 
appointer. The property had descended from the common ancestor of 
the appointer and of the plaintiff. It was held that the property inherited 
by an adopted son from the adoptive father was, as regards himself and 
his direct descendants, ancestral property, and the plaintiff was rightly 
entitled to attack the alienation which injured his reversionary rights. 

In Tulsi v. Ram Rakha (3) it was held that sons born before 
the adoption of their father did not, by the mere reason of his adoption, 
became members of the agnatic family of the adoptor and had therefore 
no locus standi to contest an alienation made by their father of his adoptive 
father’s property as being made without necessity or consideration. 

The same is true of the son of an appointee born after the appoint¬ 
ment of his father, and he is incompetent to contest an alienation by the 
latter of the property received from the appointer. The appointer or his 
male lineal ascendant cannot be called an ancestor of the appointee s 
son. If the estate consists of the self-acquired property of the appointer, 
then the appointee becomes an absolute owner of it and has plenary power 
of disposal over it. If, on the other hand, the estate consists of property 
over which the appointer had only a restricted power, then the appointed 
heir takes it subject to the residuary interest which resides in the 
appointer’s reversioners. The property having descended from a common 
ancestor of the appointer and his reversioners, the latter have the same 
right of objecting to an alienation made by the appointer as they possessed 
with respect to an alienation by the appointer. As regards them the 
property continues to be ancestral and they can protect their rever¬ 
sionary rights by vetoing an improper alienation. (4) The difference between 


1. A. I. K. 1937, P. 0. 233=169 I. C. 1 -an appeal from Allahabad High 
Court ; see also 42 P. R. 1910 P. C.=6 I. C. 721. 

2. 26 P. R. 1901-28 P. L. R. 1901. 

3. 66 P. R. 1908. 

4. Mehra v. Mangal Singhs 99 P. R. 1914**=A. I. R. 1914 Lah. 498=-<l 
P. L. R. 1915 ; see also 107 P. R. 1915 ; Mela Singh v. Gurdas— 1922, 3 Lah. 362. 
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a ceremonial adoption of the Hindu Law and the customary appoint¬ 
ment of an heir was referred to in this case and it was pointed 

out that it had been repeatedly held that such an appointment does 
not involve the transplanting of a person from one family to another. 
The tie of kinship with the natural family is not dissolved and the 
fiction of blood relationship with the members of the new family 

has no application to the appointed heir. The relationship establish¬ 
ed between the appointer and the appointee was said to be a purely 

personal one and not to extend beyond the contracting parties on 
either side. It followed that the appointer or his male lineal des¬ 

cendant could not be called an ancestor of the appointee’s son. 


Property, whether ancestral or self-acquired of the appointer, 
received by the appointed heir, cannot be regarded as ancestral 
qua the latter’s sons. But if it once descends to, or comes 

into the hands of the appointee’s son, then it would be ances¬ 
tral qua the grandson. (l) “ The land obtained by the father, 

under the adoption, he would not have obtained but for that adoption; 
it was his self-acquired property and his son cannot challenge his 
disposal of it. ” (2). 


107 P. R. 1915 was relied on by Harrison and Zafar Ali JJ. in 
their Order of Reference in 1924, 5 Lah. 356 [F. B.]. 99 P. R. 1914 was 
distinguished in Jiwan Singh v. Mst, Chandi (3), though not on this 
point. 


* The son of an appointed heir cannot be regarded as the grandson of 
the appointer, and there being no relationship between the two neither 
of them can inherit the property of the other (4). 


But when the adoption is not mere customary appointment of an 
heir, but a full or formal adoption of the Hindu Law, the property of the 
adopter in the hands of the adoptee is ancestral qua the latter’s son (5). 
It was held in this case that among non-agricultural Kaisths of the Rohtak 
District, the adoption of a daughter’s son was valid by Hindu Law, as 
varied by custom, and that the legal consequences that ensue in such cases 
are those that follow the adoption of a son according to the dattaka form. 


(1) Ibid. 

(2) 107 P. R. 1915. 

(3) I. L. R. 1 Lah. 39. 

(4) Mela Singh v. Gurdas= 1922, 3 Lah. 362 ; referred to in Pir Mai v. Teja 
Singhs I. L. R. 10 Lah. 868. 

(5) See I. L. R. 1931, 13 Lah. 126. 
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72. Property acquire^by gift, exchange, mortgage , pre-emption— 
Land ceases to be ancestral if it comes into owner’s hands otherwise 
than by descent or by reason merely of his connection with the 
common ancestor. _ __ 

It is now firmly established that land ceases to Ipe ancestral if it 

I comes into the hands of an owner otherwise than by descen/t or by reason 
merely of his connection with the common ancestor ^See Siri Ram v. 
Ramjidas (l), which has been followed in Gurdit Singh v. Mst. Ishar 
Kaur (2), Munsha Singh v. Uttam Singh (3), Phui v. Devati (4), 
Nagina Singh v. Jiwan Singh (5 ) ; Ghania v. Phuman Singh (6) and 
Saif-ul-Rahman v. Mohammad Ali Khan (7). 


In 1865 Nidhan Singh, the father of Santa Singh, and Ganda Singh, 
his second cousin, were in possession of all the property in suit, in equal 
shares. In 1881, Ganda Singh sold his half share to Santa Singh. Held , 
that Santa Singh having acquired this half-share otherwise than by descent 
or through his relationship to the common ancestor, it must be regarded as 
his self-acquisition, and although the property was ancestral originally, on 
coming into Santa Singh’s hands this half-share of it lost its ancestral 


character (8). 

In Saif-td-Rahman v. Mohammad Ali Khan (9) the land under 
reference was originally held by one G from whom it 
by a gift. aCqUUC<i descended to M, and on M’s line becoming extinct, 
devolved on one of his collaterals Q. Subsequently Q 
gifted it to W, the father of B. The question for decision was 
whether this land, which was at one time held by the common ancestor G 
and which had under the ordinary rules of succession descended to one of his 
male lineal descendants, Q, retained its ancestral character after Q had 
gifted it to one of his collaterals, W. The land was held to be non-ancestral. 
It was observed—“There is no doubt that if W had obtained this land by 
succession it would have been ancestral. But here the ordinary course of 
inheritance was diverted by the gift by Q to W, who was not his heir at 
the time. He was one of his distant collaterals and the gift by Q to him 
was admittedly not made by way of surrender of his estate or acceleration 
of succession but was a gift pure and simple. In my opinion the mere fact 
that the donee was one of the large number ol collaterals makes no 
difference whatever.”—per Tek Chand J. 


(1) 59 P. R. 1909=86 P. L. R. 1909=2 I. C. 949=94 P. W. R. 1909. 

(2) A. I. R. 1922 Lah. 392=3 Lah. 257=68 I. C. 551. 

(3) A. I. R. 1922 Lah. 65=64 I. C 428=4 Lah. L. J. 31. 

(4) A. I. R. 1923 Lah. 210=711. C. 561. 

(5) A. I. R. 1925 Lah. 87=79 I. C. 107. 

(6) A. I. R. 1925 Lah. .245=79 I. C. 170. 

(7) A. I. R. 1928 Lah. 285=9 Lah. 95=1121. C.41. 

(8) 1922, 3 Lah. 257=A. I. R. 1922 Lah. 392=68 I. C. 551. 

(9) A. I. R. 1928 Lah. 285=9 Lah. 95=112 I. C. 41; 62 I. C. 855 distinguished. 
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In Mst . Kaman v. Ghajoor Alt (l) the plaintiffs were the descendants 
of H and the defendant, Mst. K, was the daughter’s daughter of M, brother 
of H. G, the father of H & M had three sons: H. N who married Nuri 

and died without issue, and M. The property in dispute was acquired 

originally by G, the common ancestor of the plaintiffs and of the defendant. 
G in his life gifted the property acquired by him in various shares to his 
sons and other relatives of his and M got the property in dispute from G 
by way of gift and not by way of succession. It was held that the property 
was the self-acquired property of M. 

Self-acquired land gifted by a person who possessed absolute powers) 
of disposition over it, to his sons during his life-time, is not ancestral pro¬ 
perty qua the donee s sons so as to enable the latter to challenge an aliena¬ 
tion by the donee. (1931, 13 Lah. 165). 

In Imam Din v. Ram Rattan (2) a Division Bench of this Court 

held that property which is ancestral does not cease to be 

n^ a t n hei? Ht ° d t0 so merely because the owner acquired it not by descent 
but by gift from a collateral, where the reason of the 
gift was the donee’s connection with the common ancestor of himself and 
the donor. But in this case it appeared that the donor was sonless and the 
donee was his brother, who would have in the ordinary course succeeded to 
the former on his death. Thus the case was one of acceleration of succes¬ 
sion and in these circumstances it was rightly held that the gift would not 
alter the character of the land which would still continue to be ancestral. 

Where a gift is to a person who will succeed to it by inheritance 
apart from the gift property originally ancestral does not become the 
self-acquired property of the donee (3). A gift of ancestral property to the 
next heir does not make the property cease to be ancestral in the hands of 
the heir (4). 

F succeeded to the 1/12th share of the land of his collaterals K who 
died sonless, remaining 1 l/l 2th going to other collaterals, lhe collaterals 
were unable to pay the debts which K owed to third parties. They accor¬ 
dingly transferred their 11-12th share in K’s estate to F in consideration 
of discharging all liabilities of K. Held, that ll-12th share of the land 
was not ancestral qua his sons but was F’s self-acquired property as it was 
not obtained by inheritance but in consideration of his agreeing to pay off 
K’s liabilities (5). 


(1) A. I R. 1928 Lah. 280 = 9 Lah. 496=109 I. C. 590=29 P. L. B. 620; see 
also 1929, 125 I. C. 178. 

(2) (1920)621.0.856. 

(3) Khizar Hay at v. Allah Yar Shah—A. I. B. 1926 Lah 171 = 7 Lah. 4= 
93 I. C. 1009=27 P. L. B. 214. 

(4) Pars Ham v. Kehr Singh—A. I. R-1933 Lah. 539=142 I. C. 682. 

(6) KishanChand v, Mauj Din—A- 1 . K. 1930 Lah. 204=125 1.0.187 8=1 
P. E. L. 292. 
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In the case of an exchange, the character of the land acquired would 
Exchange. be that °f the land parted with, and if the latter were 

ancestral, the land received in exchange would be equally 
ancestral (1). ^ 

Where a proprietor sells a portion of his ancestral land out of a joint 
khata with the definite object of purchasing precisely the same share in the 
khaici from a co-sharer, and there is no definite interval between the two 
parts of the transactions and they can be looked upon as one, the transaction 
partakes of the nature of an exchange and the share acquired by the tran- 
saction must be held to be ancestral (2). 

Property acquired by mortgaging property is not itself ancestral 
Mortgage. property (3). Under the Customary Law of the Punjab 

(differing from the Hindu Law in this respect), property 
bought with the profits or income of ancestral property, is regarded as 
acquired property. According to Hindu Law, such property would be 
* ancestral property (4). A mortgage of land acquired by a female subject 
to Punjab custom is not ‘ancestral’ property merely because the mortgage- 
money was paid by her out of savings from her income derived from ‘an¬ 
cestral property. “The dictum that immovable property is itself ancestral 
is clearly unsound and has been frequently held to be so” (5). Movable 
property acquired with the income of the ancestral property must be re¬ 
garded as self-acquired property. “This is an elementary proposition of 
the Customary Law” (6). 

It was held in 59 P. R. 1909 that for the purposes of the Customary 
Law of this province a mortgagee’s rights could not be regarded as “ances¬ 
tral immovable property.” But this ruling has subsequently been dissented 
from and it has been held that mortgagee rights in land fall within the 
definition of immovable property and, so long as a mortgage subsists in 
the hands of a widow it forms part of her husband’s real estate, and is 
subject to the same limitations and restrictions as any other portion of that 
estate. In other words, under the Customary Law an alienation by a widow 
of mortgagee rights succeeded to by her from her husband can be impugned 
by the reversioner in the same way as an alienation of ordinary ancestral 
land (7). A mortgage with possession is an interest in land because the 

(1) 57 P. R. 1910; 120 P. R. 1918; 1921, 63 I. C. 719; Sec also L L. R. 
XLI Cal. 870. 

(2) 1921 63 I. C. 719. 

(8) Nubia v. Mst. Fatto=2 P. R. 1910=156 P. L. R. 1910; 86 P. R. 1915= 
A. I. R. 1916 Lah. 210 ; 29 P. R. 1911. 

(4) 86P.R. 1915. 

(5) 29 P. R. 1911. ■. 

(6) Ghulam Jilani Khan v. Imdad Ali^lS P. R. 1916. 

(7) I. L. R. 7 Lah. 273=63 I. C. 787 ; A. I. R. 1932 Lah. 61=134 1. C. 826=82 
P. L. R. 617. 
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enjoy the benefits arising out of 
case, the mortgage rights therein 


mortga 
the land 
are immovable property 


The profits of the ancestral immovable property and purchases 


Land purchased 
out of profits de¬ 
rived from ances¬ 
tral immovable 
property. 


effected with such profits are not ancestral, under 
Customary Law, in such a sense that a descendant of the 
ancestor from whom such property devolved can interfere 
with the disposal of such profits or purchases (2). Pro¬ 
perty acquired by the income of ancestral property is not 


44 ancestral ”, under Customary Law (3). 


See also 2 P. R. 1910; 29 P. R. 1911 ; 86 P. R. 1915; 13 P. R. 1916 
cited above. 

In Hindu Law also where wealth amassed by an individual in trade 
is said to be ancestral in the hands of that individual,, it is not enough to 
show that he inherited some property ; it must be shown that the property 
inherited contributed in a material degree to the wealth so amassed (4). 

The land acquired by pre-emption, the price of which was raised by 
mortgage of part of ancestral land is not itself ancestral 
Lan ^f C inn ired by land. 14 We will deal first with the pre-empted land. 

In our opinion it is not ancestral’. No doubt Muhammadi, 
(the last male holder) raised the purchase money by mortgaging ancestral 
land ; but the reversioner’s remedy is not to follow the purchased land as if 
it were ancestral, but to sue for a declaration that the mortgage aforesaid 
was not for 4< necessity ” and should not be considered binding on them. 
Robertson and Johnstone JJ. (5). 

Land acquired by pre-emption, even though it belonged at one time 
to an ancestor of the person so acquiring it, is not ancestral in the hands of 
the latter (6). 


Whenever fresh land is brought with the proceeds of the sale of 

Land acquired ancestral land, the land thus purchased is not necessarily 
out of sale proceeds 
of ancestral land. ancestral (7). 

But when th§ Government acquires land and pays the proprietor 
compensation money, such money remains ancestral and the property 


(1) Muni Lai v. Kishore Chcnid Kanslii Ram~~\- T. B. 1927 Lah. 873*«103 
I. C. 742—28 P. L. H. 826—9 Lah. L. J. 157. 

(2) Sher Singh v. Kin ha n Singly 4 P. It. 1900 ; 12 P- R. 1901. 

(3) 13 P. l\. 1902 ; 50 P. li. 1902 ; 88 P. R 1906. 

(4) See 1. L. R. XII! Bom.534 ; See also 3 P. L. R. 1900. 

(5) 2 P. R. 1910. 

(6) 1922, 71 1. C. 561; 59 P. R. 1909 ; 79 I. C. 170—A- I. R. 1925 Lah. 245 ; 

distinguished in 821. C. 855. 

(7) 83 I.C.71S). 
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purchased by that money becomes ancestral property as the transaction is 
in the nature of an exchange (l). 

Property acquired by compromise is not ancestral (2). 

Common ancestor must own land and not simply possess it. 

To establish the ancestral nature of land, it is necessary to prove that 
J the common ancestor owned the land ; mere proot of possession by such 
ancestor in any other capacity (e.g. as tenant) is not enough (3). 

An entry in a wajib-ul-cirz reciting that the possession of proprietors 
is 1 2 3 4 5 6 7 8 qabzawar i e. that the measure of ownership is possession and not 
ancestral shares, is inconsistent with the land being ancestral (4). 

Property which has never been held by the common ancestor 
cannot be regarded as ancestral property in any sense (5). 

73. Ancestral property—miscellaneous cases. 

Shamilat land in a village founded by a common ancestor, but 

^ ^ which the deceased may have broken up, is ancestral 

property of which the alienation is restricted (6). “ The 
right to a share in the shamilat being incidental to the status of 

proprietor in the village, and this being exhypothesi a hereditary status, 
the enjoyment and devolution of the partition of Shamilat acquired 
on partition would be subject to the same rules as the enjoyment 
and the devolution of an individual holding ; the newly added portion 
being as much ancestral as the individual holding to which it had 
been added ” (7). 

Shamilat land allotted on partition to an agriculturist by virtue 

of his being the proprietor of other ancestral land in the same village, 
is his ancestral property. (1917, 39 I. C. 644). 

Where certain property is inherited from collaterals it does not 

follow that it must necessarily be ancestral, i e. must 
have been held by the common ancestor of the person 
inheriting and his collaterals. Person asserting that it 
is ancestral must show that it was so held (8). Property which is 
originally ancestral does not become the self-acquired property of the 
donee by the fact of his having obtained it by gift and not by 


Property inherit¬ 
ed from colla¬ 
terals. 


(1) BP. L. 71.1900; 031.0, 719. 

(2) 1929, 110 1. C. 765. 

(3) 1927, 107 I. C. 487. 

(4) 1928, 109 T. 0. 93. 

(5) A. T. 11. 1925, 6 Lah. 502 (P.C.) at p. 510. 

(6) No. 599 of 1891. 

(7) Mst. Fat to and Lilian v. Niza muddin~10 P. R. 1893. 

(8) Part a p Singh x. Naurata Ram^ A. I. R. 1931 Lah. 689#34 I. C. 
78*1 * -432 P. L. R. 602; See also Mst. Xatho v. Ghularn Mohd,*=*K. I. R. 1936 Lah. 
687 ji. 688- 1936, 166 1. C. 386 at p. 388. 
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inheritance, when it would have descended to him by inheritance, even if 
there had been no gift (l). But land purchased from a collateral, although 
ancestral in the hands of the latter, ceases to be ancestral in the hands 
of the purchaser. “ The land came into the hands of the purchasers 
by purchase and not by descent or by reason merely of his connec¬ 
tion with the common ancestor. (2). 

In Muhammad Rafi v. Khazan Singh (3) it was held that 
where a plaintiff fails to establish any definite relation¬ 
ship with the deceased, he should not be allowed to 
claim as an ultimate heir on the ground that he is a 
member ot the same got and, therefore, presumably 
descended from a common ancestor. I his ruling has 
- been followed in various other subsequent rulings. In 
Jhandu v. Gopala (4) it was held that all Jats ■ of one got living in 
a village were descended from one common ancestor. Similarly, in 
Kirpa v. Chinti (5) Moti Sagar J. held that the mere fact that the 
plaintiff is of the same caste and got as the alienor does not neces¬ 
sarily lead to the inference that he is descended from the same 
common ancestor and is his heir. 


Persona belong 
ing to the same 
got or caste not 
necessarily des¬ 
cended from the 
same common 
ancestor. 


Thus, it is clear that one person is not entitled to succeed to the 
land of another merely by reason of belonging to the same got (6). 
Where the property was acquired by one who was a Si.nl of the 

Dinga got residing in the Jhang District, and on his death the 

property was mutated in the name of his widow who made a gift of 
it in favour of her predeceased son’s daughter s sons, but this was 
objected to by one who claimed himself to be a collateral of the 

deceased in the fourth degree and instituted a suit for a declaration 

that the aforesaid gift was null and void and ineffectual as against 
his rights, held, that the mere fact that a person belongs to the same 
got as the last male owner gives him no right to control his 
widow’s dealings with regard to the property that has descended to 
her from her husband (7). 

74 Land held as a government tenant—subsequent acquisition 
of proprietary rights by the deceased tenant’s widow or sons 
does not make the property ancestral qua the latter’s sons or 
collaterals. 


(1) 1025, 7. Lab. 4. 

(2) A. 1. R. 1925 Lab. 245=79 I. C. 170; A. I. R. 1925 L tli. 87=79 L C. 
107 ; 59 P. B. 1909 and 1922, 3 L ih. 257 relied on. 

(3) 68 P. R. 1892. 

(4) 185 P. W. B. 1912=151. C. 266=285 P. L. R. 19X2- 

(5) A. I. B. 1923 Lah. 530=77 I. 0. 518* 

(6) See Duni Ghand v. Lekhu-~\. I. I<. 1927 Lab. 255. =100 I. G. 917; 
1927, 108 I. C. 378. 

(7) Inayat v. Mst. Bharai--=* A. L R. 1928 Lab. 291=9 Lab. 180=29 P.L.R. 
8=109 1.0. 255. 
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G who died without having acquired proprietary or other rights. He 
was succeeded by his son V who paid the necessary sum to Govern¬ 
ment and was granted proprietary rights. V then sold the land so 
acquired, and his son brought a suit to have this sale declared 
invalid as against him, on the grounds that the property was ancestral 
and the sale without necessity. It was held that the property 
was not ancestral in the hands of V as G was never its owner but 
only a Government tenant, V himself being the person who had 
acquired the proprietorship (l). 

In 1896 one U was granted by Government abadkar rights in 
certain lands. Before U had acquired any occupancy rights 

in his land, he died in 1898 leaving him surviving a widow 

and a daughter. In 1903 the widow was granted occupancy rights in 
the holding In 1912 she paid the necessary money and acquired 
full proprietary rights in these lands and then made over the property 
to her daughter. Held, that the land was, under these circumstances, 
the self-acquired property of the widow and that the collaterals o 
her deceased husband had no status to challenge the alienation made 
by her in favour of her daughter [2). 

M the grandfather of plaintiffs, was a Government tenant of the 
land in’dispute and having fulfilled the necessary conditions acquired 
occupancy rights therein. He was succeeded by his sons who o 
payment of Rs. 250 acquired full proprietary rights and subsequent y 
sold the land for Rs. 7,150. The plaintiffs, contending that the 
land which was acquired by M was their ancestral property, sued for 
a declaration that the sale should not affect their reversionary ngfa s 
after the death of the vendors. Held, that as the occupancy rights 
acquired by M merged in the proprietary rights and these were 
acquired bv the alienors themselves and were consequently not ance. 
tral qua the plaintiffs, the latter had by custom no locus stands to 
challenge the alienation (3). 

One C was a lessee under Government. He died in 1875 with¬ 
out acquiring rights of proprietorship The Government conerrec 
proprietary rights on C’s sons in 1883. Held, that the land was 
not ancestral property in the hands of C s sons (+)• When land was 
granted by the Government to a person on lease and he died without 
fulfilling the conditions for acquiring proprietary rights, and the 


(1) Civil Appeal No. 1256 of 1906. followed in 129 P. R. 1916- 

(2) 129 P. B. 1916, followed in 6 Lah. 184 and 1927, 107 I. C. 487. _ 

(3) 5 P. K. 1918, 

(4) 1921, 2 Lah. 195=A. I. li. 1921 Lah. 63 (2)=631. 0. 908=84 P. L. R- 1921. 
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proprietary rights were subsequently acquired by his sons, in whose names 
the lease was renewed ; held , that the land must be regarded as the self- 
acquired property of the sons (l). 


Where the common ancestor occupied the lands as an occupancy 
tenant and the rights of the landlord were purchased by the last male 
holder, the occupancy rights merged in the proprietary rights and the pro¬ 
perty cannot then be treated to be ancestral property (2). 

Where proprietary rights were acquired by the widow of a declared 
Government tenant, it was held that as she had herself acquired the 
proprietary rights in the land it became her self-acquired property and that 
she had full power to dispose of it and that the reversioners of her husband 
had no right to control her alienations (3). 

Where after the death of an occupancy tenant his widow succeeds 
to him and the Government by allowing her to succeed allots her fresh 
occupancy rights the succession to. such occupancy rights is governed by 
S- 21. T a), Act V. of 1912. The right of alienation is governed by S. 19, 
which requires sanction by the Commissioner- When therefore the widow 
gifts her rights to her daughter, and the Commissioner has sanctioned such 
gift, the gift is good and the reversioners have no locus standi to contest 
the gift (4). 

Property originally belonging to a common ancestor does not cease 
to be “ ancestral property ” because it comes to a 
bv almii don merit 1 g descendant of this common ancestor through abandon¬ 

ment of it by a near relative rather than by simple 

inheritance (5). 

But ancestral property which has once been lost, but has subsequently 
been regained, ceases to be ancestral (6). Property which comes into the 
hands of an owner otherwise than by descent or by reason merely of his 
connection with the common ancestor ceases to be “ ancestral ” (7) 

Ancestral property does not necessarily cease to be ancestral, 
Effect of parti- nor becomes self-acquired or non-ancestral on parti- 
tion * tion (8). 


(1) 1928, 112 I. C. 1(58. 

(2) San(jat SuhjIi v. Ishtar Singh=A . I. R. 1927 Lah. 686 (1)~102 I. C. 

639. 

(3) 1921, 4 Lah. L. J. 296; See also 1927. 107 I. C. 487 ; 8 P. R. 1915. 

(4) Ghnlavt liamt x. Mat. Mohammad liibi — A. I. R. 1936 Lah. 349=16 

Lah. 252 = 161 I. C. 974 = 37 1’. L. R. 797. 

(5) 31 P. K. 1894; 109 P. W. R. 1910 ; 178 P. L. R. 1905. 

(6) 1. L. R. XX All. 267 P. C. ; 1921, 2 Lah. 366. 

(7) 110 P. R. 1884 ; 59 P. R. 1902 ; 59 P. U. 1909 ; See also 1922, 71 I. C. 561 • 

1923, 79 1.0. 170; 1922, 3 Lah. 257 ; 1921, 64 I. C. 428 ; 1924, 79 I. C. 107. 

(8) 1919, 1 Lah. 284 at p. 289. 
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75. Onus probandi on party asserting that property is ancestral: 
mere conjectures and presumptions not very helpful—finding of fact 
when assailable in second appeal. 

It is a settled law that the .party asserting that certain land is 
ancestral is required to prove his assertion. There is no presumption that 
a property is ancestral and the onus lies on the person who asserts it to be 
so (l). The burden of proving that a particular property is ancestral lies 
upon the person who claims it as such. The burden is not discharged by 
showing that it is not unlikely that the common ^ancestor acquired the 
property (2), There is no legal presumption that land is ancestral and not 
self-acquired (3). Where there was nothing to show whether the property 
in question was ancestral or acquired, it must be assumed to be of the 
latter character (4). 

Thus it is well settled that the onus in all cases lies heavih^on the 
person who asserts the ancestral nature of the property (5). X A mere 
j conjecture, however plausible, cannot be a substitute for proof (6). In order 
to show that certain property is ancestral, conjecture cannot be allowed to 
take the place of proof, but inferences may legitimately be drawn from 
facts (7). 

Where it is found that some of the property in suit is ancestral but 
that the whole of it is not, and it is impossible to distinguish which part is 
ancestral, the entire property in suit must be taken to be self-acquired (8). 
j Or in other words, where it is not possible to distinguish the self-acquired 
• land from the ancestral, the entire land must be regarded as self- 
: acquired (9). 

Where the previous suit relates to only a portion of the property which 
is the subject matter in the subsequent suit, if the other conditions under 
section 11 are satisfied, the finding in the previous suit that the property 
therein is ancestral will be res judicata as regards that portion of the 
property which is the subject matter in the subsequent suit (10). 

A decision on the question whether certain property is ancestral. is 

ofjfact anc * ordinarily such a finding cannot be assailed in second 
1 appeal (ll). Where, however, the finding is based on no evidence whatever 

(1) 2 P. R. 1881 ; 50 P. R. 1902 ; 42 P. R. 1910 P. C.; 80 P. L. R. 1909 ; 23 P. 
R. 1916; 56 P. R. 1.916 ; 120 P. W. R, 1910 ; 96 T. C. 998; 1920, 2 Lah. L. J'. 188. 

(2) 1914, 24 I. C. 678 ; 1918, 47 I. C. 17 ; 257 P. L. R. .1912. 

(3) 1906, 3 1. C. 668. 

(4) 272 P. L. R. 1913. 

(5) Inder Singh v. Mian Singh-~k . I. R. 1935 Lah. 391 17=Lali.20. 

(6) 1921, 64 I. C. 428, 1923, 75 I. C. 913 ; 1927, 107 I. C. 489--A. I. R. 1928 Lah. 
290 ; 1923, 5 Lah. L. T. 190. 

(7) 1922, 69 1. 0. 143. 

(8) 42 P. R. 1910 P. CL; 1921, 60 I. C. 520. 

(9) 1928, 116 1. C. 325 ; 1931, 13 Lah. 404. 

(10) Inder Singh v. Mian Singh~=*A» I. R. 1935 Lah. 391—17 Lah. 20. 

(11) 1923, 79 I. C. 513 ; &5 P. R. 1900 ; 21 P. R. 1908 ; L L. R. 8 Lah. 30. 
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or has been arrived at on purely conjectural grounds it can be gone into 
and examined on second appeal (l). 



If a finding regarding ancestral nature of property is based on 
irrelevant and inadmissible evidence, it cannot be sustained in second 
appeal (2). 

76. Immoveable property—Does it mean land only, or other 
immoveables also? 


There is no general principle that a house belonging to an agricul- 
jj ougeg turistr always goes with the land irrespective of the 

nature of the evidence led to support its ancestral 
character. The onus in. all cases lies heavily on the person who asserts 
the ancestral nature of the property and if the evidence is not sufficient to 
discharge that onus the house is non-ancestral (3). 

In Nur Hussain v. Alt Sher (4) it was observed—“ As regards the 
houses we may say at once that we think the houses being those of an 
agriculturist in a village must be considered as an appendage to the land 
and going with it,” and without giving any further reasons the houses 
were taken to be ancestral property. But in Mohammad Hussain 
v. Sheru (5), where there was nothing to show whether the house in 
question was ancestral or acquired, it was held that in the absence of 
evidence to the contrary it must be assumed to be of the latter 
character. 


There is, however, no definite and final pronouncement on this point 
although weight of authority favours the view that an agriculturist bound 
by custom is not competent to alienate even ancestral houses without 
necessity. It has been held that village houses follow the rule as to 
ancestral land (6). The plea that ancestral houses stand on a different 
footing as regards succession and alienation from ancestral land is an 
usual plea and cannot be utilised in an appellate Court, unless, it is clearly 
pleaded in the Court below (7). “For the purposes of the present case, 
the houses in the village homestead, in the absence of any evidence to 
the contrary, must be regarded as appendages to the agricultural land, and 
the title to it must determine the title to them ” (8). Houses built on 
ancestral land „are mere adjuncts to the land and are ancestral (9). A house 


(1) 1921. 64 1. C. 428 ; 1927. 107 I. C. 487 ; I. L R. 8 Lah. 80 : 75 I C 918 . 
80 I. C 829 : 5 Lah. L. J. 190 ; 1918, 44 L C. 488 ; 1926, 97 I. C. 241 • 1923 6 W 
L. J. 127 ; 1928. 116 I. G. 325. ’ ’ ° 

(21 96 I. C. 998. 

(3) Inder Singh v. Mian Singh---A I. R. 1935 Lah. 391=-I. L. R. 17 i a h oo • 
See also Baksh v. Mohammad Khan—A . I. R. 1931, Lah. 266, p. %7=lqai io 
525 at p. 527. 1 01 ’ 


Lah 


(4) 33 P. R. 1905. 

5) 272 P. L. R. 1913 : See also Dhanna Singh v. Mst. Kami =- i. T, p ia 

' '"}?% fi; 1906 " iis " ot followed and ‘272 P. L. R. 1931 was followed. 

(6) 44 P. R. 1X89. 


(7) 1 P. R. 1907, p. 8. 

(81 90 P. R. 1891, p .438. 
(9) 101 P. R. 1895, p. 481. 
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by a person in the same village in which he owns ancestral land 
must be regarded as an appendage to the land (l). 

See also 1929, 114 I. C. 49 = A. I. R. 1929 Lah. 261 and 1931, 134 
I. C. 786 to the same effect. 

Of course, when the land itself is not proved to be ancestral, it cannot 
be presumed, in the absence of evidence to the contrary, that the house is 
ancestral (2). 

In Ram Rakha Mai v. Balwant Singh (3) it is held that the rule 
of restrictions on the alienation of immoveable property applies to houses 
in towns. This case was, however, distinguished in Mohd, Hay at Khan 
v. Sandhe Khan (4) on the ground that in the previous ruling it was held that 
the family had for generations followed agriculture as its predominant 
occupation while in the latter case it was not so and the family occupation 
had been service. It was held in this ruling that this restricted power of 
alienation would apply to property connected with ancestral lands and not 
to urban house property wholly unconnected with agricultural land and 
which was acquired in a town or city as a means of investment. 

Again, it has been held in Sardar Balwant Singh v. Mst . Sardarni 
Kesar Kaur{5) that the rule of custom which allows a reversioner to challenge 
an improper alienation of ancestral land ordinarily applies to agricultural 
land and the custom should not restrict the alienation of land which has 
ceased to be agricultural and acquired the character of urban property. 

See also remarks in 1928, 111 I- C- 804. 

Trees standing on ancestral land are ancestral immoveable property. 

As observed in Norain Singh v. Kali Ram (6)—“ I am 
satisfied that having regard to the definition of ‘ im¬ 
moveable property’ contained in Cl. 26 of S. 2 of the Punjab General 
Clauses Act the standing trees are included in the definition of such 
property. Achchru Mai v. Maula Baksh (7j has no bearing on the present 
case because that case concerned the definition of land as contained in the 
Punjab Alienation of Land Act. The trees in question fall within the 
prohibition contained in Jagdip Singh v- Narain Singh (8) because though 
they were planted by the deceased G this was done on land which is 
admittedly ancestral and, therefore, became a part thereof and for the 
present purpose are governed by the same rule as the land on which they 
stand As admittedly the land was not attachable it follows that the trees 
also were not attachable.”—per Jai Lai J. 

(1) 78 I. C. 183, 

(2) 193L 13 Lah. 404 at p 407. 

(3) 58 P. R. 1905. 

(4) 55 P. R. 1908, p. 278 ; See also 1919, 2 Lah. L. J. 27 at p. 31. 

(5) A. 1. R. 1934 'Lah. 81=15 Lai). 286=151 I. C. 905 36 P. L. R. 430- 

(6) A. I. R. 1927 Luh. 146=99 I. C. 445. 

(7) A. I. R. 1925 Lah. 29=5 Lah. 385. 

(8) 4 P. E. 1918=15 I. C. 860=173 P. L. K. 1912=160 P. W. E. 1912- 
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CHAPTER VII. 

SUCCESSION AND MAINTENANCE. 




77. Agnatic Theory. 

As has already been observed in Chapter I (pp. 15 to 18), the great 
periods in the history of landed property in the Punjab may be Presumed to 
be not the joint family, house community, and the village community m 
order, but successively the tribe, the village and the family. Speaking as a 
whole, the village communities in the Punjab consist of groups of families 
bound together by the tie of descent from a common ancestor and it is still 
the feeling of kinship and not the mere common interest in the land, w ic 


regulates these customs. 

As observed by Mr. Tupper, (l) “taken with the theory of proprietary 
development and its consequences, it is the Roman 
views on agnatic system of agnatic kinship that supplies a clue to the 

theory. Punjab Customary Law.” “ Suppose normal develop¬ 

ment to have been uninterrupted, either by recent colonisation under official 
guidance, or by the desire of the landholders to lighten the fiscal burden by 
bringing in strangers to till the soil, or, again, by the decisions of the Courts 
of Justice, or lastly, by any specially strong infusion of Muhammadan ideas, 
what would originally have been the systematised customary law of a 
typical Punjab village ? It must be postulated that all the proprietors of 
the village should be of the same clan ; but they might hold either in shares, 
all produce being brought into the common stock and divided, or sections 
of the brotherhood might jointly possess separate plots in the village 

area .Such a Community, with a strong sense of their family origin 

and an hereditary preference for members of the wider tribe, which includes 
their own clan, would naturally be endogamous from one point of view, and 
exogenous from another. They would marry their daughters outside 
the closely drawn limits of the clan, but within the looser, but still 
remembered, circle of the tribe or race of origin. As ancestral shares would 
be remembered, the sense that the clan had expanded from the family of a 

common ancestor would be keenly felt.The villagers, having long 

outgrown the primitive conditions when male parentage is quite uncertain, 
trained in the past by warfare and toil to depend on the male kindred, would 
assign property, now much more in lands than m cattle, to the hands 
best able to hold it safely and to use it to advantage, that is, to those of the 
heirs determined by the system of agnatic kinship, oi of relationship 
exclusively through males. This would be the more necessary, as, the 
daughters marrying outside the clan, their children would belong to another 
stock. Women would be under a perpetual tutelage, under the guardianship 


(1) “ Punjab Customary Law,’’ Vol. II, pages 70 to 77. 
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either of their husbands, or failing these, of the nearest agnates by blood or 

marriage.By marriage, sisters and daughters would be provided for in 

another clan ; there would be no need to give them part of the village 
patrimony ; and, indeed to do so would be ter bring into the community an 
outsider of a different village and different section, who might be an 
unwelcome intruder, or possibly, in former days, an open enemy, merely 
reconciled for the time by the connection. 

“ On the death of a proprietor his holding would devolve on all his 
sous, usually in equal shares ; on the predecease of one or more of them, the 
grandsons would take per stirpes , each set receiving the share which would 
have gone to the son had he outlived his father In the absence of sons the 
widow would take a life-interest, without pow r er to alienate, save on great 
necessity, if the kinsmen did not come to her aid, and terminable either by 
her notorious unchastity, as for example, by her elopement or by her 
re-marriage. In either case the land might pass practically into the 
possession of some one outside the village or clan. 

“ Throughout the whole scheme the right of representation w r ould be 
consistently applied, even in the succession of others than the direct 
descendants of the deceased ; the sons of a deceased agnate taking the share 
he would have had if alive. This would be the necessary consequence of 
the theory that the estate was always either actually held or potentially 
distributable according to ancestral shares. And the right would even in a 
manner be extended to include the widow of a deceased agnate without sons, 
who might have the usual life-interest in the share that would have fallen to 
her husband. No distinction would be made between associated or dis¬ 
associated sons or brethren, for the prevailing assumption would be that 
near kinsmen were joint in estate. Nor would there be any practical need 
to import this refinement, the growth of an historically later epoch in law. 

“ But, sometimes, the distribution amongst sons would not be equal. 
If there would be in the village a family which had once been that 
of a tribal chief the eldest son would probably find his hereditajy pre¬ 
eminence in some way recognised on succession. Rarely he would, for 
other reasons, get an extra share. More often, as is well known, the 
inheritance would be distributed according to the number of mothers, 
the sons, however many, of one mother taking a share equal to the 
aggregate given to the sons, however few, of another. Again,—as an 
offshoot from this now inequitable system,—among brothers, the brother of 
the whole blood might, perhaps, exclude his brother by the same father but 
by a different mother. I think, however, for reasons I shall adduce further 
on, that the two last rules are only organically connected with the scheme 
of agnatic village succession by way of survival. They seem to me 
to belong to an older, .order of things, prior to the establishment of agnatic 
kinship. 







AGNATIC THEORY 

“ Although the position of women which the scheme indicates is not 
a high one, the life-interest they frequently enjoy under guardianship of 
the agnates is a very distinct testimony to a considerable advance in 
civilization. Some tribes, especially in the wilder parts of the country, 
would deny the widow more than maintenance ; but there is nothing in her 
restricted tenure which conflicts in any way with the system of the village 
or clan. She belongs to the brotherhood ; and the recognition of her 
right is humane, and so far as it goes unselfish. But it would be a 
necessary rule that whenever a woman took land in any capacity, she must 
have no more than the limited interest I have described, otherwise, whether 
by her marriage, or misbehaviour, or favour for stranger, the land might 
pass out of the clan or village. Ordinarily, as already explained, it would 
only be a widow who could have such an interest, not necessarily the widow 
of the person deceased, but either such a widow or the wife of a relative 
predeceasing him,—as for example, his brother or cousin. Theoretically 
there is only this place in the scheme for the succession of unmarried 
daughters ; in the absence of near male kindred, they might take an interest 
in the property till marriage. They would, however, be married whilst 
still of tender years ; so, whilst they still belonged to the clan, their 
maintenance and the provision of their marriage expenses would really be 
all they would require. 

“ The exclusion of females would of course carry with it the exclusion 
of their descendants. No sister’s son or daughter’s son could inherit : 
they would not be fellow clansmen. But the sense of relationship by 
marriage with families of other clans would by no means be wholly wanting. 
It would exist for social purposes ; there would be special names for the 
nearer relatives through the wife or mother : and the tie might even 
generate prohibited decrees. It is for the purpose of succession to landed 
property that this sort of relationship would be consistently ignored. 

“ Wills, the product of a much later stage in juridical history, would 
be entirely unknown. Generally speaking, there would be no need to 
regulate the succession, the simple rule that the estate devolves on the sons 
or the nearest agnates being sufficient. But the two expedients to which 
resort would be had in special cases would be adoption and gift. Whatever 
was done the near kin, who would be excluded by the adopted son, or the 
recipient of the gift, should give their consent. Only a man who had no 
son would be allowed to adopt one : and this he might do without any 
ceremony, though the occasion would be public. The person adopted might 
be of any age, and married or unmarried. But he should, of course, belong 
to the clan, and the nearer his relationship to his adoptive father the 
less, looking to the practice of holding family property in common, would 
be the danger of the adoption injuring the expectations of the other kinsmen. 
The much-debated question, whether a man may adopt a daughter’s or 
sister s son, would therefore, in a village such as I have supposed, be 
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answered in the negative. But if the clan were not exogamous, if 
marriages of near affinity within the clan were permitted as is often the 
case amongst Muhammadans, then the conditions, not only of adoption, 
but also of succession, would be changed. Sisters, daughters, and their 
descendants would not be outsiders. A sister’s or daughter s son might be 
a rightful heir, as himself the nearest male related through a male ; and a 
sister’s or daughter’s son might be adopted. 

“ I have assumed that in the typical village there would be no such 
outsiders. I merely wish here to point to the fact that the members of the 
village community, as a corporation, may adopt a body of outsiders as very 
nearly on an equality with themselves ; that is to say, the almost absolute 
rule against the admission of an outsider may, for sufficient reasons, be 
relaxed. Analogous to the above process is a kind of adoption permissible 
to an individual landholder. If he have no son, natural or adopted, he may 
be allowed to bring his son-in-law into the village. His daughter and her 
husband will come and live in his house and attend on him. He will treat 
the son-in-law in all respects as a son ; and the latter will cultivate his 
fields for him, and when old age supervenes, take charge of his property. 
Under these circumstances, the son-in-law may be accepted as the heir ; 
and it would be only when a son-in-law had thus been adopted into the clan 
and village that he could inherit any of the village lands. He would be 
the heir because he had ceased to be an outsider. But, again, where the 
clan was endogamous, there would be a jgreater facility for this practice, as 
it is called, of ghar jawai■ The son-in-law would be already of the same 
clan, and if he were of the same village his reception in his father-in-law’s 
house would be tantamount to the adoption of an agnate. 

“ As regards gifts and all absolute transfers of immoveable property, 
the rule would be the simple one, that the consent should be first obtained 
of those agnates who would, but for the transfer, inherit. The propriety of 
gifts of land to daughters or sisters or relatives through females would 
mainly depend on whether or no the land would thereby pass to a man of 
another clan and village. In exogamous clans there would be a strong 
feeling against such gifts ; but where endogamy prevailed within the clan 
they might be unobjectionable. In a village such as I have described, the 
law of pre-emption would be strictly adhered to in sales ; and a man 
would not be allowed to make a gift of land unless he had neither an 
adopted nor a natural son. Even then he might not make a gift to any 
relative through a female, still less to a total stranger. A small grant in 
charity to the village temple or religious rest-house or religious mendicant 
would be a different affair ; anybody might go so far, for he would not by 
this interfere with the village economy. 

“ As regards the whole set of rules which I have abridged it may be 
said that the general connection between them is this. They secure the 
common interests of a body of clansmen agnatically related to each other, 
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jjj village lands, which provide the subsistence of the group, and must not 
leave its possession. Where usage conflicts, as it exceedingly often does, 
on matters of detail, the reason lies, either in the decadence of this type, 
because family feeling has been relaxed, or severalty has broken up the 
village, or Muhammadan Law had dominated custom, or on the other hand, 
the type being maintained, in the divergent rule followed as to marriage 
within or marriage outside the clan. This view explains at once the 
similitude and the diversity of Punjab custom ; and if accepted indepen¬ 
dently as an empirical observation, it would go to confirm the theory, from 
which it has here been deductively arrived at, that the tie of blood has not 
superseded but co-operates with the tie of the land.’ 


Sir Charles Roe in his Tribal Law in the Punjab (pages 28 to 31) 


says :— 

“ However the transition from tribal to individual right may have 
taken place, the basis of this right has throughout been 
Views of Sir t h e principle of agnatic succession. This principle rests 

in my opinion not on any idea of the Patria Potestas, 
but on the very simple, and to a wild people, most natural, idea enunciated 
by the Bannu tribes, already quoted, that the land belongs to the fighting 
men of the tribe, and that a woman is a mere animal useful for breeding 
and domestic purposes, or to be exchanged for a similar animal belonging to 
another set of males, if she cannot be used for these purposes by her own 
tribe. Where she is so exchanged, that is, where exogamy is practised the 
principle of agnatic succession is intensified : for the effect of allowing any 
rights to the female would be to take the land from one tribe or 
clan into another; it would introduce a stranger into the village community, 
besides depriving the agnates of the family group of their rights of 
succession. Where endogamy is practised, only the last result would 
follow, and we find consequently in endogamous tribes, especially in those 
in which marriage between near relations is the custom, a tendency 
to acknowledge, not indeed any right in the woman herself, but a capacity 
in males related through her, who will usually be agnates, though not 
the nearest, to succeed under a special gift or act of adoption. What led a 
tribe to adopt exogamy or endogamy as its rule it is difficult to say. As a 
fact, the former is, generally speaking, the practice of all the Hindu, 
and the latter of the purely Muhammadan tribes. By exogamy is meant/ 
marriage outside the got, or clan of the father, mother, father’s mother and, 
often, mother’s mother, but still marriage within the tribe. By endogamy: 
it is not meant that the marriage must, but only that it may be, within the: 
family, the only prohibited degrees being those of the Muhammadan Law.’ 
The subject generally is discussed by Mr. Ibbetson in paragraphs 136, 357, 
682 of the Census Report. Tribes who were originally Hindu, but who 
were converted to Islam, retain their Hindu Customs, though they are 
compelled to admit in theory that any marriage allowed by Muhammadan 
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Law would be valid: and it is said that at the present day there 
is a considerable tendency amongst them to give up the old Hindu practice 
of exogamy, partly because it is inconvenient and expensive, and partly 
because they have been to some extent affected by the Muhammadan revival 
which has been going on in the Eastern Punjab. Both Hindu and 
Muhammadan Laws have had a considerable effect on upholding tribal 
customs regarding marriage, but they did not originate thetp, for they are 

themselves the product of custom.But whatever may have been the 

origin of the custom of exogamy, its effect has certainly been as already 
stated, to intensify the rule of agnatic succession. 

“ This rule may fairly be described as the sum and substance of the 
Tribal Law of the Punjab, as far as this law affects rights in ancestral land. 
The general tribal feeling still guides social customs, especially those 
relating to marriage ; the village community still possesses, under the rule of 
Pre-emption, the power of excluding total strangers, and it is very doubtful 
if any person who was not a member of the community himself would have 
a right of succession to the estate of one of its members on the mere ground 
of blood relationship ; but it is with the agnatic kinsmen alone that the right 
of succeeding to an estate, or of controlling the acts of its holder for the 
time being, now practically rests. How great is the natural strength of the 
agnatic principle even in Europe, is shown by Sir Henry Maine in his 
44 Ancient Law ” (page 151); and it is curious to observe how the feeling of 
the Roman lawyers in favour of the recognition of relationship through 
females has been shared by English officers in the Punjab. In Europe this 
feeling almost destroyed the old law; that it only threatened it in the 
Punjab is merely due to the fact that the true principles of custom have 
become known in time.” 

The strict agnatic theory is expounded at length in Gujar v. 
Sham Das (l) wherein Roe J. observed— 

44 B’s own title to the land has grown up out of a state of things which 
renders it improbable that he possessed a power of transfer. The land came 
to him as a member of a village community which at no distant period held 
the whole of their lands jointly, recognizing in the individual member only 
a right of usufruct, that is, a right to enjoy the profits of the portion of the 
common land actually cultivated by him and his family, and to share in 
those of the portion still under joint management. In such a community 
the proprietary title and the power of permanently alienating parts of the 
common property is vested in the whole body. These communities have 
in their turn sprung from a still more primitive state of society, in which 
the proprietary unit was the tribe. The only trace of the latter state now 
to be found, is the fact that the villages, formed out of the tribe, generally 
lie in groups, and follow the same custom, and in some of them adoption is 


(1) 107 P. R. 1886. 
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restricted to members of the tribe. But amongst the villages some to this 
day preserve their original form of a joint proprietary body, in others and 
these are the majority—the common land, or a large portion of it, has been 
permanently divided amongst families, and in some cases among individuals. 
But even where the sub-division has proceeded furthest, the power of 
dealing with the land is not absolutely free. It is always restricted by the 
rules of pre-emption which enable all ^embers of the community to 
exclude strangers, and it is universally admitted that a proprietor, who has 
male heirs, cannot, except for necessity, alienate without their consent. It 
is not unreasonable to presume that the absence of male lineal heirs does 
not confer on a proprietor privileges greatly in excess of those enjoyed by 
his fellows. It would only be natural that in such a case the next male 
collateral, if within a reasonable degree of relationship, so near we may say 
as to be looked on as a member of the same family, should take 
the place of the lineal heirs and that his consent to the alienation of 
land, which by the customary rules of inheritance, would have descended to 
him, should also be necessary. The land, even when not nominally 
joint is considered as belonging to the family, and the consent of the family 
most interested, would naturally be necessary to any transaction aftecting 
it permanently. 


“ In respect of ancestral immoveable property in the hands of any 
individual, there exists some sort of residuary interest in all the descendants 
of the first owner or body of owners, however remote and contingent may 
be the probability of some among such descendants even having the enjoy¬ 
ment of the property. The owner in possession is not regarded as having 
the whole or sole interest in the property, and power to dispose of it, so as 
to defeat the expectations of those who are deemed to have a residuary 
interest and who would take the property, if the owner died without dis¬ 
posing of it.’ 

Similarly, it has been held in 137 P. R. 1884 that it is unquestionable 
that archaic ideas of real property ownership prevail, and that the agnatic 
family, as being itself the family, is still looked on as the owner of the 
ancestral land. It is certain that customs of this nature do not arise 
capriciously and causelessly, and is scarcely possible that in Sikh times, a 
free right to alienate, whether agnates objected or not, should exist, and yet 
when English notions of law come into the country the right should become 
restricted and limited. 

The law of restriction had its origin in settlements of tribes or 
conglomeration of them over large tracts of land, and in villages which were 
held by their descendants for generations, but it is of wider application, 
and applies equally in holdings occupied or acquired by individual 
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proprietors (l). The rule of restriction, though taking its origin primarily 
from tribal tenure of land, and dating back to a time when land was held in 
common, nevertheless applies to individual holdings as well as acquisitions 
by a common ancestor, subsequent to the tribal settlement (2). 


Thus the theory of land tenure in the Punjab is that land ultimately 
belongs to the tribe or village community, and that the holder for the time 
being is not empowered to alienate it, except for necessary purposes. his 
theory is however considerably modified in actual practice, and t e 
following pages will show exceptions to this theory and limitations on it. 


SUCCESSION. 


With regard to the customary rule of succession prevailing amongst 
j the agriculturists of the Punjab Sir W. H. Rattigan 

General. observes as follows : 


“ There are four leading canons governing succession to an estate 
amongst agriculturists. First , that male descendants invariably exclude 
the widow and all other relations ; second , that when the male line of 
descendants had died out, it is treated as never having existed, the last male 
who left descendants being regarded as the proprietors ; third , that a right 
of representation exists, whereby descendants in different degrees from a 
common ancestor succeed to the share which their immediate ancestor, if 
alive, would succeed to ; and fourth, that females other than the widow or 
mother of the deceased are usually excluded by near male collaterals, an 
exception being occasionally allowed in favour of daughters or their issue, 
chiefly amongst tribes that are strictly endogamous. 

“ In the case of several sons the ordinary rule is, that they take per 
capita and equally, primogeniture not being recognized except in the case 
of ruling Chiefs or Jagirdars whose ancestors were ruling chiefs or in regard 
to the succession to the post of Lambardar. But sometimes an eldest son 
is allowed an extra share, and amongst some tribes the division in the case 
of sons by different wives is per stirpes : these, however, are exceptional 
cases, and persons who claim a right of this kind must be required to prove 
that it is recognized by the customary law applicable to them. In a contest 
between relations of the whole and the half-blood, the decision will largely 
depend on the rule followed at the distribution of the estate on the death of 
the common ancestor, which will give rise to a presumption in favour of 
the continuance of the rule then adopted (3). 


(1) Karam Din V. ’ Khar a f Di?i=89 P. It. 1898; Sec also 73 P- R- 1895. 

(2) Sardari Lai v. Khan Bahadur Khan =11 P- E. 1999. 

(3) Rattgan’s Digest of Customary Law, 12th Edition, page 84. 
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78. If a man dies leaving a widow or widows, a son 
or sons, a daughter or daughters, brothers 
Succession of son. and other relatives, sons are first entitled 
to the inheritance, whether the deceased 
was joint with others or not. 


General rule of succession. 


The general rule of succession under the Customary Law in the 
Punjab is that succession first goes to the direct male lineal descendants of 
the last owner to the exclusion of female descendants, and failing them, 
subject to certain life-estates in favour of some females, to the collaterals, 
among whom the right of representation exists, all heirs sharing equally by 


degrees. 

Custom excludes females and their offspring with varying degrees of 
strictness. As a rule, daughters and their sons, as well as sisters and their 
sons are excluded by near male collaterals. In the absence of male lineal 
descendants the widow of the deceased ordinarily succeeds to a life-estate. 
If a person dies leaving no male lineal descendants or a widow then his 
mother succeeds to a life-interest, provided she has not re-married. A 
daughter’s right to the ancestral landed property of her father is recognized 
when there are no male lineal descendants ; nor a widow or a mother of the 
deceased ; nor any near male collateral of the deceased, surviving him. A 
daughter’s son is not recognized as an heir of his maternal grandfather, 
except in succession to his mother. A married daughter sometimes excludes 
near male collaterals, especially amongst Muhammadan tribes. Sisters are 
usually excluded as well as their issues. Last of all come the village 
proprietors, who get the property when there is no other heir. But when 
the custom does not recognize the right of proprietary body, the estate 
reverts to the Crown. 


Daughters—whether any right to succeed in the presence of sons 
or direct male lineal descendants ? 


Daughters are generally excluded by custom from inheritance, in the 
presence of sons. The onus , therefore, would lie upon the daughter 
to establish a special custom entitling her to inherit in the presence of the 
sons or direct male lineal descendants of the last male owner. Where the 
parties are governed by their personal law and not by custom a daughter 
may succeed according to the personal law. 


Claim of the daughter was disallowed in the following cases r— 
113 P. R. 1885—Brahmins of Sialkot. 


(1) 52 P. R 1888. 
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52 P. R. 1888—Muhammadan Khojas of Kasur.* 

109 P. R. 1888—Brahmins of Lahore 

35 P. R. 1891—Non-agricultural Syads of Kharar, Ambala. 

105 P. R. 1895—Hindu Rajputs of Ambala. 

30 P. R. 1896—Telis of Lahore District. 

63 P. R. 1911—Koreshis of Mauza Mianapura, Sialkot City. 

92 P. R 1911—Agricultural Bokhari Syads, Tahsil Zira. 

79 P. R. 1912—Koreshis of Kasba Thura, Gurgaon. 

112 P. R. 1912—Khattars of Tahsil Fatehjung. 

17 P. R 1913—Muhammadan Kashmiri, comb-makers, Jhelum City. 
C. A. 1550 of 1916—Vighmal Khojas, Shahdara, Lahore. 

I. L. R. 1931, 13 Lah.— Gul-Farosh Arains of Amritsar city. 

366 

A. I. R. 1933 Lah. 468—Gujranwala District. 



= 142 I. C. 751 


A. I. R. 1934 Lah. 371 — Gishkori Biloches of Jampur Tahsil, Dera 
= 15 Lah. 425 F. B. Ghazi Khan District. 

Right of the daughter to inherit was recognized in the following cases:— 

56 P. R. 1879—Muhammadan Jogis of Lahore. 

89 P. R. 1888—Gilani Syads of Multan. 

36 P- R. 1889—Agriculturists of Mauza Keshopur, Sirsa. 

23 P. R. 1897—Panzati Arains of Subzimandi, Delhi. 

47 P. R. 1900—Muhammadan carpenters in Multan city. 

62 P. R. 1904—Syads of Tahsil Bannu, if unmarried. 

136 P. R. 1908—Lagheri Biloches of Dera Ghazi Khan. 

113 P. R. 1912—Sheikh artizans of Delhi. 

Ic is clear that under the general rule of agnatic/succession a daughter 
can never inherit. As already stated, in cases where the parties are 
governed by Customary Law the burden of proving that a daughter 
is entitled to inherit in the presence of the sons or other direct male lineal 
descendants of the last male owner lies on her. In exceptional cases 
however, i.e., where the parties are non-agriculturist Muhammadans living 
in a town and are governed by personal law, the onus of proving a custom 
excluding daughters has been laid upon the person alleging it (l). 

I Murderer and his descendants excluded from inheritance. 

It is contrary toj^ iblic policy to allow a murderer to derive fr om his 
crime the ^benefit_oL^suaieedjLag^tQ ^hje^mperty^of ^ his ^jdctim. Where 
a person has been murdered with the sole objecTof* , ’securingnis property, 
the murderer as well as- h is s o n are excluded from inheriting the 

l»~~—1 I -— - **" I l " < —! -I I -"*** ~^>l ~ ' •** nr ^"^~l ~~***~"^ 

prnpert y_ of {R f^jleceas^d. notwithstanding that it is ancestral property, 
as their succession would be opposed to public policy. The murderer s 
right in such a case is swept away and with it is carried away the right of 
every one who claims through (and not merely from) him. 


(1) See 56 P. R. 1879. 
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pletion of 7 years’ sentence, P claimed to succeed as customary heir to his 
murdered brother’s property, and the defendants pleaded (l) that plaintiff 
was excluded from inheritance on that principle of Muhammadan Law 
that precludes “ the slayer inheriting from the person whom he has slain,’’ 
and (2) that by custom the mother of the deceased was entitled to a life- 
estate. Held , (i) that the plaintiff was disentitled to succeed upon that 
principle of public policy which demands that no criminal should benefit by 
the result of his crime. No system of jurisprudence can with reason 
include amongst the rights which it enforces, rights directly resulting to the 
person asserting them from the crime of that person ; (it) that the rule of 
Muhammadan Law lent support to this principle, though upon the above 
view it was unnecessary to consider either Muhammadan Law or custom ; 
(Hi) that even if it could be shown that custom expressly recognized 
the right of an abettor of his brother’s murder, to inherit to the property of 
the deceased, and to the property of the deceased, and to profit by this 
criminal act, it would be a custom contra bonos mores and invalid. 



Muhammad Khan v. Mst . Sis Bano (2) related to a suit for the 
possession of the estate of a murdered man by the minor son of the 
murderer, who was the paternal uncle of his victim. The defendant was 
the deceased’s sister in whose name the land had been mutated. It was 
held that both the murderer and his son were incapable of succeeding to the 
victim’s property. “ The true position of the plaintiff in our opinion appears 
to be that he has no right of inheritance at all in the deceased s estate. The 
principle of exclusion applies to all who derive their claim from the 
criminal ”—per Chatterji J . 


Similarly, it was observed in Mst . Jind Kaur v. Inder Singh (3)— 

“ As Inder Singh (the son) derives his right to succeed through , though 
not from, his father (Ram Singh) his right to succeed is taken away by the » 
criminal act of Ram Singh.” Similar view was held in Har Bhagwan 
v. Hukam Singh (4). It is contrary to public policy to allow a murderer 
to derive from hi.s crime the benefit of succeeding to the property of his 
victim, even in respect of property which would have come to the hands of 
the victim but for his murder (5). 

Sadhu Singh v. Secretary of State for India (6) has been distinguish¬ 
ed. In that case plaintiff’s father, accused in 1898 of the attempt to 
murder a child, absconded. Proceedings were taken against him under 


(1) 74 P. R. 1900. 

(2) 95 P, L. R. 1906—43 P. R. 1906. 

(3) A. I. R. 1922 Lah. 293=3 Lah. 103=23 P. W. R. 1922. 

(4) A. I. R. 1922 Lah. 243=3 Lah. 242=4 Lah. L. J. 245. 

(5) A. I. R. 1924 Lah. 505=5 Lah. 117=83 I. C. 182; see also 1924, 48 Bom. 
P. 0. affirming 1920, 45 Bom. 768 ; Mulla’s Hindu Law, 5th Edition, p. 107. 

(6) 18 P. R. 1908. 
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88 of the Criminal Procedure Code and his property was 
sold by auction. Plaintiff sued for a declaration that the sale should not 
affecChis reversionary rights as heir after his father. Held , by a majority 
of the Full Bench that where ancestral immoveable property held by a 
person subject to Punjab Customary Law is attached and sold by order of 
a Criminal Court, under section 88 of the Code of Criminal Procedure the 
sale conveys the life interest of that person only and does not extinguish the 
right of inheritance after his death of his male lineal descendants of 
collaterals descended from the original holder of the property. 

Son’s right to enforce partition during father’s life time. 

J The Hind usjn thi s province are governed by the Mitakshara law and 
according to that law when the father and the sons constitute a joinrtiindu 
family the sons can ordinarily claim partition of the co-parcenary property in 
the life-time of their father even against his will. In Hart Kishan 
v. Chndu Lai (l) however, a Full Bench of the Chief Court, Punjab, has 
held that though under the Mitakshara system of Hindu Law a son can 
enforce partition even during his father’s life-time in the Punjab this form 
of Hindu Law is not in force, and in every case the onus of proving that a 
son has such a right lies upon the person affirming it. The same view 
prevails in the North-West Frontier Province (2). 

But the mere fact that a son cannot enforce partition of his share 
during the life-time of his father under Hindu Law does not justify the 
conclusion that he has no share in the family property during the life-time of 
his father or that he is not even entitled to claim joint possession of the 
.family property along with the other co-sharers. Thus a son is entitled to 
sue for joint possession of the family property, although he is not entitled 
to claim partition of such property during the life-time of his father (3). 
tinder Hindu Law the son’s interest in co-parcenary property is liable to 
attachment and sale in the Punjab during the life-time of the father, although 
the son has no power to enforce a partition in his father s life-time (4). 

Under Customary Law a son cannot enforce partition of ancestral 
immoveable property during his father’s life-time. 

1 P. R. 1867—Muhammadans of Rawalpindi. 

78 P. R. 1879 —Tarkhans of Ludhiana. 

113 P. R. 1886—Brahmans of Sialkot. 

109 P. R. 1888—Brahmans of Lahore. 

112 P. R. 1891—Bairagis of Amritsar. 

105 P. R. 1895—Hindu Rajput agriculturists of Ambala. 

(1) 105 P. R. 1917 (F. B.)—63 I. C. 667 (F. B.) ; see also 1923. 89 I- C. 176; 
A. I. R. 1926 Lah. 395=7 Lah. 52*2 at p. 534; A. I. R. 1933 Lah. 284. p. 286 -14 Lah. 
255 at p. 2(53. 

(2) See 1936, 163 I. C- 52 (Peshawar). 

(3) A. I. S'. 1928 Lah. 111=113 I. C. 344; A. I. R. 1923. Lah. 255 : 86 P. R' 

1916 . 

(4) Nihal Chand v. Mohan Lal~ I. L- R- 13 Lah. 455. 
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5 P. R. 1913—Arorasof Sialkot. 

“ In the Punjab at least, generally the Mitakshara doctrine of a son 
being born with a share is not known, nor has a son a right to compel 
partition ”— per Plow den J . (l). 

“ In customary law inheritance does not vest in the son by birth in 
respect of ancestral property as in Hindu Law by the Mitakshara , so that 
the son cannot claim to set aside his father’s alienation, or partition in his 
lather’s life-time ”— per Chatterji J . (2). 

See also I. L. R. XIII Bom. 534 as relating to Khoja Muhammadans. 
79. Rule of succession amongst male lineal descendants. 

Asa general rule— 

(a) Succession goes first to the sons or direct male 

Rule of success- ,ineal descendants of the last male owner, 
ion amongst maie whether the deceased was ioint with others 

lineal descendants. . 

or not ; 

(b) if there are more sons than one, all share 
equally whether by the same or different wives, and no 
regard is paid to the caste or tribe of the mother, or to 
the age of the sons ; 


(c) the share of a son who predeceased his father 
descends to his son, and the sons of such son ; 

(d) when there are male descendants who do not 
all stand in the same degree of kindred to the deceased 
and the persons through whom the more remote are des¬ 
cended from him are dead, the rule of representation 
prevails and each descendant takes the share which his 
immediate ancestor, if alive, would have taken. The 
nearer does not exclude the more remote. The inheri¬ 
tance is divided per stirpes and not per capita. The 
estate is divided into such a number of equal shares as 
corresponds with the number of the male lineal descen¬ 
dants of the deceased, who either stood in the nearest 
degree of kindred to him or, having been of the like 
degree of kindred to him, died before him, leaving male 
lineal descendants who survived him. The share of 
each male lineal descendant is taken by him, if he him¬ 
self is alive, and, if he is dead, the share is taken by his 
male lineal descendants. 


(1) Jawakir v. Mst. Chandi =90 P. R 1892,p. 311; see also 112 P. R. 1891 
p. 519. 

(2) 55 P. R. 1903, p. 239 ; sec also 58 P. R, 1905. 
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Rule of primogeniture—“ Haq Sardari.” 


The general rule in the Punjab is that sons whether by the same or 
different wives, share equally. In some families, however, the eldest son’s 
rights are sometimes considered to be superior to his younger brother’s 
rights, and either he gets the whole to the exclusion of the latter, or gets an 
extra share. 

The rule of primogeniture means the rule by which the eldest son gets 
the whole. According to this rule wherever it exists, the eldest son 
succeeds to the whole estate of his father, moveable and immoveable to the 
exclusion of his younger brothers, who are considered entitled only to 
maintenance/ 


The onus of proving that a custom of primogeniture obtains in the 
family, lies u pon the party asserting jtjl), it being not generally recognized 
except in the case of ruling Chiefs or Jagirdars whose ancestors were ruling 
Chiefs. 

The custom of primogeniture has been found to exist in the families 
noted below :— t 

77 P. R. 1892—Khanship in Peshawar District. * 


67 P. R. 1903—The whole estate known as Tank proper belonged 
to the Chief for the time being who was both ruler 
and proprietor, and the succession devolves upon 
the eldest son of the Chief, the other members of 
the family being entitled to maintenance only. 

47 P. R. 1908—Kunjpura estate—By family custom all the property 
which once appertained to that State (which ceased 
to exist as a semi-independent State in 1849) 
descended to the eldest son, the others being 
entitled to maintenance only, but the rule of 
succession to lands and property acquired since 
1849 was subject to the personal law of the parties. 


Rule of primogeniture not found to exist. 

85 P. R. 1901—Pathans, Rawalpindi District. The custom that the 
eldest or the fittest son succeeds, to the exclusion 
of other sons who get maintenance only must be 
proved to be ancient, definite and invariable. In 
this case it was held that, even if the custom 
existed at one time, it was abrogated. 

I. L. R. 4 Lah. 297—The rule of primogeniture does not prevail in 
the Sodhi family of Anandpore, district Hoshiarpur. 

Haq Sardari. 

In certain families the eldest son is sometimes allowed an extra share. 


(1) Muhammad Aksanulla Khan v. Muhamrnud Ibrahim AH Khan—^7 
P. R. 1908. 
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Instances. 

4 P. R. 1910—Janjiana Syals of Mauza Kharanwala, Jhang ; the 
eldest son is entitled on final partition to receive 
extra land in addition to his share by Haq-i-sardari 
or Haq-i-pagr iKdasta r). 

108 P. L. R, 1915—-Dakhna Aroras, Multan District, eldest son 
gets li share of ancestral immoveable property. 

65 P. R. 1917—Awans of Attock. Particular family case, where 
eldest son succeeds to one village. 

1. L. R. 13 Lah. 474—A Sayad of Chak Abdul Khaliq, Tahsil and 
District Jhelum, can by custom make an unequal 
distribution of his ancestral property among his 
sons, by making a gift in favour of certain sons. 
But he cannot do this if the result of such a gift is 
inequitable and amounts practically to disinheriting 
the other sons. 

A. I. R. 1934 Lah. 576—By the custom of the family of Rana 
= 1934, 151 I. C. 490. Mehtab Chand of Manswal in Hoshiarpur 
District, the Manswal Mauza devolves on the 
eldest son. 

A. I. R. 1935 Lah, 872—Awans of Attock. Among Awans of Attock 
= 156 I, C. 1016. Tahsil, Attock District, the only limitation 
imposed on the power of the father is in the matter 
of total disinheritance of one son in favour of the 
others, but where he merely deals with a part 
of his property during his life-time, an aggreived 
son has to remain content with his lot. 

* Haq Sardari ” custom not followed. 

A, I. R. 1939 Lah. 705—Among Lath Brahmans of the Una Tahsil 
= L L. R. 11 Lah, 626. of the Hoshiarpur District, there is no 
custom of haq sardari in favour of the eldest son. 

A. I. R. 1936 Lah. 59—Among the Awans of Tallaganj Tahsil, 
= 163 I. C. 108. Attock District, a proprietor cannot make an 
unequal distribution of ancestral property amongst 
his sons. 

Where a person has several sons by one wife, or by different wives, 
and the eldest gets an extra share, and a younger son dies, will the fact that 
the eldest son has already got an extra share prevent him from inheriting 
the property of the deceased brother along with the other surviving brother ? 
The eldest son will have the usual right of inheriting equally along with the 
surviving brothers and the onus will be on the surviving brothers to prove 
that the eldest brother is not so entitled (l). 


(1) See ^3 P. R. 1888. 
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See also 86 P. R. 1915, where the learned Judges held that it was not 
proved that the parties had adopted the very unusual rule which sometimes, 
though rarely, obtains among agricultural tribes and gives a father the right 
either to disinherit a son from succession to ancestral property or, at 


all events, to distribute such property unequally among his sons. 

y Pagvand or chundavand rule of succession. 

prt€*n,r.iiA \K a word_.derived from pag, a turban, and connotes the rule 
according to which an estate is distributed in equal shares amongst the sons 
and corresponds exactly to the phrase per capita . Chundavand is 
from Chunda , which means the hair braided on the top of the head 
and means equal division as between the groups of son s by each wife. Thus, 
if A leaves live sons from 2 different wives, B, C and D from one wife and 
E and F from the second wife, according to the Pagvand rule of succession 


all the sons will inherit equally, while according to the Chundavand rule 


B, C and D from one wife will inherit one half, and the other half will go to 
E and F from the second wife, (l) 

As observed by Sir Meredyth Plowden in Ghulam Mohammad v. 
Mohammad Bakhsh (2) the customs of Pagvand and Chundavand are 
modes of distribution of an estate among the persons entitled to share them, 
rather than customs of succession. The characteristic difference between 
the two customs is that the former ignores the existence of the ancestors' 
wives, and the latter recognises their existence, and makes it the basis of 
distribution. 

The normal custom in the Punjab prescribes a division according to 
the Pagvand rule, and the onus lies heavily upon the person who relies 
uponThe CTmu cTd^ md. rule ($)• Or in other words, as a general rule, sons, 
, *wli^TieFHyThe same or by different wives, share equally. Inheritance 
as a rule goes per capita (according to the Pagvand rule ) and not P er stirpes 
CChundavand ). It lies upon the party alleging the special custom of 
Chundavand to establish such custom ; and in the absence of such proof 


the general custom of Pagvand will apply without any proof being 
necessary (4). A special custom cannot be held to be established 
merely because the balance of evidence inclines very slightly in favour of 
the person alleging its existence (5). The Chundavand custom frequently 
prevails in one family of a tribe while it does not prevail in another family 
of the same tribe (6). 


(1) Tupper’s Customary Law, Vol II, pages 80, 202; Rose’s Customary 
Law, p. 09. 

(2) 4 P- R. 1891 [F.B.J 

(8) 1922. 71 1. C. 864 ; 86 P. R. 1915; 98 P. R. 1919 ; 22 P. L. R- 1913. 

(4) 101 P. R. 1879 ; 3 P. R. 1918 (Rev.) ; See also 46 P. R. 1897 ; 74 P. R. 
1898 ; 22 P. R. 1899 ; 29 P. R. 1900^ 148 P. R. 1908 ; 9 P. R. 1877; 71 P. R-1887; 82 
P% R. 1891 ; 5 Lah. L. J.212. 

(5) Gu jcir Khan v. Ghulam Khan ==» A. I.R. 1926 Lah. 163—911. C. 482. 

(6) Ibid, 
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Even in those tribes in which the Chundavand rule at one time 
prevailed, the custom has in more recent years been un d ergoing tr ansform 
mation, the Pagvand distribution b emg g radually substituted for the 
former "fl). 

^^An entry in the Riwaj-i-atn, even in favour of a special custom 
like Chundavand , is an important piece of evidence in support of it and is 
sufficient to shift the onus to the party challenging it. But, the burden 
of proof on the party challenging the entry in the Riwaj-i-atn would be 
comparatively light in view of the general custom in the Province bemg 
opposed to the Chundavand custom. Certain admissions made by 
plaintiffs in favour of the Pagvand custom were sufficient to shift the 
burden of proof on to them (2). Commenting on Bhag Singh v. Jai Singh , 
Addison J. observed in Fazl-i-Hussain v. Tafazil Hussain (3) It was 
contended, however, that Bhag Singh v. Jai Singh (2), did not go so far as 
had been done in the previous judgments which followed the Privy Council 
decision. It is true that in it Beg v. Allah Ditta (45 P. R. 1917 P.C.) and 
Lahh Singh v. Mst. Mango (I. L. R. 8 Lab. 28l) were followed to the 
extent that it was held that an entry in the Riwaj-i-atn in favour of a so- 
called special custom like Chundavand was an important piece of evidence 
in support of it and was sufficient to shift the onus to the party Challenging 
it. Apparently, however, it then went on to lay down that the burden of 
proof would be comparatively light in view of the general custom in the 
Province being opposed to the Chundavand custom. If this is the correct 
meaning of the judgment, I am, with all respect, unable to agree with it ; 
for the words used by their Lordships in 1917 were that such an entry was 
a strong piece of evidence even though it was against the general custom, 
while in Lahh Singh v. Mst . Mango it was laid down that it could not be 
said that such an entry was of little evidentiary value. Even in Bhag 
Singh v. Jai Singh it appears to have been said that such an entry was 
an important piece of evidence. In these circumstances how can it be 
said that the burden of proof would be light if the custom was opposed to 
the so-called general custom when their Lordships of the Privy Council 
said that such an entry was a strong piece of evidence, though against the 
so-called general custom. There would thus appear to be a contradiction 
in terms in this authority. Such a decision in reality would mean a 
return to the old state of affairs before their Lordships’ decision of 1917, 
and to go against what was laid down then. 

“ In these circumstances it seems unnecessary to discuss the remarks 
in certain judgments of the Chief Court that Chundavand is a dying 
system and a barbarous rule and that it must always be established by the 

(1) 184 P. R. 1892 ; 50 P. R. 1909 ; 58 P. R. 1911 ; A. I. R. 1935 Lah. 709 «= 
150 I. C. 107 ; 22 P. R. 1902. 

(2) Bhag Singh v. Jai Single I. L. R. 10 Lah. 094. 

(3) I L. R. 13 Lah. 410. 
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person setting it up, as it is against general custom. It is no concern of 
mine to condemn it or to praise it : but merely to see whether it existed in 
1910 w as the custom amongst this tribe. 


“ There has been some speculation as_to the origin of the rule of 
Chundavand but without auy success. The rule is a tribal one in vogue 
in several districts ; but it has sometimes happened that a large number 
of sons by one wife have been able to enforce the opposite Pagvand rule 
against the one son of another wife. That does not militate against the 
custonTT^nor does it make it a family custom. It remains essentially a 
tribal custom.” 

In some of the earlier rulings (l) it has been hel d that th e custom of 
Chundavand is gener ally speaking a family rather than a tribal one,and 
had probably its origin in the power of the head of the family to make a 
distribution of the family estate among the members of the family during 
his life-time. The fact that the custom has been found to exist in some 
tribes will, therefore, be no reason for presuming its existence in another 
tribe, and it may even be found to exist in some villages or some families 
of a tribe without any strong presumption arising that it exists among other 
neighbouring villages or families of the same tribe. 

If in any family the custom fluctuates, the rule of Pagvand should 
be given preference to that of Chundavand . 

When the scheme of distribution approximates to neither rule, the 
natural presumption is that Chundavand is not the rule (4 P. R. 1893 ; 
50 P. R. 1909). But see 48 P. R. 1891, in which one-third of the property 
had gone to the one son of one wife and two-thirds had gone to the three 
sons of the second wife, and it was held that it must be regarded as a case 


of Ch itndavand • 


Where two-fifths went to the son of one wife and three-fifths to the 
two sons of the other, held it must be regarded as a case of Chundavand, 
especially where the two latter held jointly. 

See also 150 P. R. 1880 (where the facts are the same as in 48 P. R. 
1891) and 31 P R. 1903. 


Proof of chundavand rule. 

The custom of Chundavand is proved, like custom on all other points, 
by entries in a Riwaj-i-am, by private instances, and by judicial decisions. 
The rule followed in the family on previous occasions will be a strong 
proof of what the custom really is. 

In 31 P. R. 1894 the father had one son A, from one wife and 3 sons 
from another. He made a division of the whole estate by which he gave 
one-fourth of the property to A. After the death of his father, A sued 
for one half by Chundavand rule. Held, that there was no final partition 
of the property made during the life-time of the father, and that the plain- 


(1) See 119 P. R. 1899 ; 12 P. R. 1899 ; 22 P. R. 1899. 
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separate possession of about one-fourth of the estate while his father 
lived, was an arrangement made for the purpose of cultivation and was no 
Pagvand distribution (l). 

In Hnkam Singh v. Socket Singh (2) it was proved that the original 
custom had been Chundavand . It was held that probably the custom had 
been for some years undergoing a rapid process of transformation, and had 
been veering round towards Pagvand , but still as it was not shown that 
the old custom had entirely ceased to exist, the Chundavand rule was held 
to govern the parties. “The courts in dealing with question of custom 
cannot recognise a progressing change of custom, the old custom 
must prevail until it has been superseded by the new custom, and their 
action in this way has at times the unfortunate effect of crystallizing the 
existing custom whatever it may be ”(3) 

It was observed in Coped Singhv. Prabh Diyal Singh (4)—“ It is doubt¬ 
less correct to say that in the Punjab plains the custom of Chundavand 
is slowly giving place to Pagvand , even where it may have been preva¬ 
lent at one time. We do not think that there is any such certainty 
as regards the hilly tracts of the Province. Mr. Lyall’s Settlement Report 
for Kangra, quoted in Mst. Kundo v. Shiv Dial (5) where this court decided 
a Kangra case in favour of Chundavand , is a notable authority to the 
contrary, and we can see no reason why there should be any broad distinc¬ 
tion between the Kangra District and the adjoining Una Tahsil of 
Hoshiarpur.” 

CUSTOM FOLLOWED IN THE PUNJAB. 


Question —(in the form in which it is usually dealt with in the 
official manuals of Customary Law relating to the various districts in the 
Punjab). 

If there be more sons than one, will they take equal shares ? 

If the sons do not take equal shares, state upon what principle the 
shares are regulated ? 

(a) Is any regard had to uterine descent ; are the shares in the 
inheritance distributed according to the number of mothers ? 

(b) Is any regard had to the caste or tribe of the mother so that the 
sons by a wife of a high caste or of the same caste or tribe with the father 
take larger shares than the sons by the wife of a low caste or of a different 
caste or tribe ? 

(c) Is any regard had to the age of the sons, so that (l) the eldest 
son (2) the youngest son, would take a greater or less share than his 
brethren. 


(1) See also 4G P. E. 1879 in this connection. 

(2) 194 P. R. 1892 ; See also 31 P. R. 1894. 

(3) 4G P. R. 1897. 

(4) 5(1 P. E. 1915—A. I. E. 1915 Lah. 289=29 I. C. 650 

(5) 22 P. E. 1902. 
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AMBALA DISTRICT. 



~*Ansxver to question No. 29 .— 

1887 —No tribes make any distinction under ( b ) or (c). Under (tf) the 
great majority of tribes in all tahsils assert the custom of equal division 
among all sons ( pagwand or bhaibant) without regard to uterine descent. 
The custom is not universal in Naraingarh or Pipli. Among the Rajputs 
of Naraingarh, division is said to be according to the number of wives 
(chundawand ) in the villages of Tepla, Laha Jangumajra, Ojalmajri, 
Badhaoli, Panjiassaj and Kathemajra, all Muhammadan ‘villages except 
Badhaoli. Similarly among the Jats of Naraingarh chundawand is stated 
as common in Jatwar, Fatehgarh, Sadapur, Khera Jatan, Dehri, Bharog, 
Hosaini Khurd, and Chajjumajra, all Hindu villages and most of them 
held by Jats of the Bachal Got. Further, more or less rare instances of 
chundawand are found among Jats, Rains, and Rors of Piple. The last 
mentioned tribe mentions a curious custom of modified chundawand , which 
they upheld at attestation though it may be doubted whether the custom 
is realty well established. On the whole it is pretty safe to say that 
chundawand is the very rare exception anywhere except in Naraingarh 
and Pipli, but that in those tahsils it is quite possible that it should be 
recognised in case of dispute. 1 have certainly come across cases where 
there can be no doubt that the custom really does prevail. 

1918 .—Since settlement the custom of the chundawand has become 
still more rare, but at the present attestation instances were given among 
Jats of Kharar Tahsil, Rajputs of Naraingarh and Ambala, Gujars of 
Ambala. The custom still prevails but has almost died out. Regard is 
had to the caste or tribe of the mother when she is of a much lower caste 
than her husband as her sons may be excluded from the inheritance. 

Pagwand rule applies. 

34 P. R. 1879—Jats of Mauza Kolaran, Rupar Tahsil. 

127 P. R. 1884—Sindhu Jats of Jagadhri Tahsil, Ambala District. 

57 P. R. 1889—Muhammadan Rajputs of Pipli Tahsil. 

“ Custom still fluctuates very decidedly between chundavand and 
pagvand and that when the former prevails the whole blood excludes the 
half.’' As no custom adequately at variance with Muhammadan Law is 
established the Muhammadan Law must be followed which gives preference 
to the whole blood. 

11 P. R. 1905—Sheikhs of Mulana, Tahsil Ambala. 

= 126 P. L. R. 1905. 


*Note *—During the first revised settlement of Ambala District, carried from 1882 to 
1889 r the district was divided into two separate settlement charges. The series of questions 
forming the basis of the then Code of tribal custom (printed in 1898) was arranged by 
both Settlement Officers jointly in 1888. The answers to these questions are referred to as 
relating to the year 1887. The Code was revised in 1918 and printed in 1921. 
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C. A. 1140 of 1883—Bains Jats of Ambala District. 

A. 1. R. 1927 Lah. 508—By Custom in the^ famil y of Jag irda r^Jats^ 
= 8 Lah. 225 = 102 of village Garangan, Tahsil Kharar, the 

1 C 836 = 28 P. L. R. rule of succession is that of chundawand. 

434. 

* Other judicial decisions—Chundavand rule applied. 

329 of 1915 (Court of the Divisional Judge) decided on 4th May, 
1916-Hindu Jats of Hamirgarh, Tahsil Kharar. 

117 of 1891 (Court of the Divisional Judge) decided on 9th September, 
1891—Hindu Jats of Nogla, Tahsil Kharar. 

438 of 1903. (Court of the Divisional Judge) decided on 25th January, 
1904—Hindu Jats of Rupalheri, Tahsil Kharar. 

1469 of 1898 (Court of the Divisional Judge) decided on 26th May, 
1899—Hindu Gujars of Khera, Tahsil Ambala. 

285 of 1909 (Court of Munsiff) decided on 26th May 1910— 
Mohammadan Rajputs of Rataur, Naraingarh Tahsil (settled by 
compromise). 

259 of 1900 (Court of Munsiff) decided on 15th March 1910— 
Mohammadan Rajputs of Talakaur, Jagadhri Tahsil (settled by 
compromise, the plaintiff getting a little more than his share, 
giving up his claim to have chundavand enforced). 

8 of 1907 (Court of Sub-Judge) decided on 17th February 1908— 
Mohammadan Rajputs of Godkaula, Jagadhri Tahsil—as in 259 
of 1900. 

395 of 1888 (Court of the District Judge) decided on 4th March 
1889—Mohammadan Rajputs of Ramgarh Majra Azizpur, 
Jagadhri Tahsil. 

AMRITSAR DISTRICT 

t Answer to Question No. 44. 

“ All the tribes state that no regard is paid to the age of the sons and 
the tribe or caste of the mother. 

In the case of sons by more than one wife, the following of the tribes 
dealt with in this book are recorded in the Riwaj-i-am of 1865 to have 
replied in favour of Chundawand : 

Aulaks, Paddehs, Kangs with the exception of one village in Tarn 
Taran, Hundal, Brahmans, Khatris, Awans of the whole district, Bajwa, 
Bhangu, China, Chima, Gil, Man, Kambohs and Pathans of Amritsar and 
Ajnala tahsils. Pannus, Sidhus, Bhullar, Sohals, Virks and Rajputs (all 

^Digested from Appendix to the Customary Law of the Ambala District, pages 48 

to 52. 

f Customary Law of the Amritsar District, 1914 Edition, page 22. 
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Chundavand rule applies. 
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gots ) of Ajnala tahsil, Randawas of Amritsar and of the greater portion of 
the Ajnala tahsil. Dhillons of Ajnala and of a few villages of Amritsar 
tahsil, Sarais of Ajnala and one village of the Amritsar tahsil, Hers of 
Amritsar and Tarn Taran. Gujars of Amritsar Tahsil. 

Most of the above tribes and all the others now declare for pagwand 
which is the more equitable rule. The only tribes who in their answer 
still stick to the Chundawand rule are as follows : 

Bhatti Rajputs of Chak Sikandar, Hindu China Jats of Harseh China, 
Randawa Jats of Sahnsra and Samrai, Aulak Jats of Ugar Aulakh, Manj 
Rajputs of Manj in the Ajnala tahsil, Bhatti Rajputs of Sadhar and a few 
individuals of the Gil Jat tribes in the Amritsar tahsil. In the case of 
some of these no instances were cited, and I think the answer was based on 
some interested motive. 

The representatives of the Mahil Jats both in 1865 and now replied in 
favour of the pagwand rule But in a case from Sultanwind in the Amritsar 
tahsil, they were held to follow the Chundawand system. The case was 
originally decided by Lala Hukam Chand, Revenue Assistant, under 
Section 117 of Act XVII of 1887, and his decision was upheld by the Chief 
Court. Wasawa Singh, Lambardar, was a party to this suit. In another 
case decided by the same officer on 31st January 1905 ( Jiwan Singh and 
others v. Sunder Singh) the Gil Jats of Dadupur near Majitha were held 
to be governed by the Chundawand rule of inheritance. 

Pagwand rule applies. 

35 P. R. 1889—Pathans of Amritsar District. 

46 P. R. 1897—Jhawar Jats of Mauza Chang an wan, Amritsar District. 

A. I. R. 1935 Lah. 270—Aulakh Jats of Lopoke, Tahsil Ajnala. 

A. I. R. 1935 Lah. 454—Dhillon Jats of Mauza Khara, Tarn Taran 
Tahsil. 

A. I. R. 1935 Lah. 709—Randhawa Jats of Mauza Budha Theh, 
Ajnala Tahsil. 

Chundavand rule applies. 

C. A. 1160 of 1877—Kolair Jats, Amritsar District. 

101 P. R. 1879—Aulakh Jats, Amritsar District. 

63 P. R. 1885—Sindhu Jats, Amritsar District. 

48 P. R. 1886—Aulakh Jats, Amritsar District. 

53 P. R. 1886—San wan Jats, Amritsar District. 

S 134 P. R. 1892 —Randhawa fats of Mauza Chamiari, Tahsil Ajn ala.— 

Distinguished in 1935 Lah 709 = 156 I. C. 107, where the pagwand 
rule was applied, and it was observed that the earlier judgment must be 
confined to the particular village of Ajnala from which the parties came. 






PAGVAND OR GHUNDAVAND RULE OF SUCCESSION 

ATTOCK DISTRICT. 



* Answer to Question No. 2 .— 

“ In answer to this question it may be said that, whereas in the 
neighbouring district of Rawalpindi the chnndavctnd principle has a 
considerable following, here the pagvctnd custom has the field to itself 
except in a very few isolated cases. 

The examples appended~~and many more might be added will show 
the universal prevalence of this custom and it is here only necessary to 
touch briefly on the exceptions. The example produced by the Chohan 
Rajputs would appear to be unique, though Mr. Robertson remarked at 
last settlement that they claimed to follow the chundavand custom but 
could produce no instance to bear out their statement. 

There were two attempts on the part of Khattar families to assert the 
c hundavand principle but recourse to the Law Courts reduced these 
revolutionaries to their normal habits. 

The Pathan instances are genuine, but the general Pathan custom 
is pagvand inheritance, from which the instances under consideration are 
merely relics of the older system surviving in a few families. The larkheli 
Pathans of Hassan Abdal state that a father may decide before his death on 
the method of inheritance to be observed by his sons with the proviso that 
he cannQt absolutely disinherit any of them. 

It may be mentioned incidentally that the Khattars of Wah in 
Tahsil Attock are bound by a legal (Chief Court ?) decision of 1863 to 
follow the pagwand rule.’" 

if Answer to Question No. 3 .— 

“ Enquiries on this point elicited the answer that there is no distinc¬ 
tion made between the sons of high and low caste wives. All share alike. 

The rule is universally admitted, but the Pathans of the Attock 
tahsil make a distinction excluding the sons of low caste women from any 
share in the inheritance. 

In the Rawalpindi district the distinction between Sahu and other 
wives is widely recognised and Mr. Robertson attributes this recognition to 
the tact that the tribes of the Rawalpindi or Eastern tahsils were more 
recently converted from Hinduism than their Western neighbours, thus 
retaining in a greater degree the essentially Hindu prejudice against 
inferiority of caste. It would appear that this prejudice is practically non¬ 
existent in the Attock district. 

It should be noted that the Jodhras who at last settlement claimed 
that low born sons were excluded by custom have now ceased to urge this 
obviously unjustifiable claim. 


* Customary Law of the Attock District, 1911 Edition, page 2. 
f Ibid , page 8. 
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Among the appended examples will be found only three exceptions to 
the general rule ; accordingly it may without hesitation be stated that 
except by the Attock Pathans no distinction between high and low birth is 
admitted in matters of inheritance/ 7 

Pagvand rule applies. 

58 P. R. 1892 Sheikhs of Mauza Saman, Tahsil Attock. 

22 P. R. 1899 A wans of Tahsil Talagang. 

29 P. R. 1900 Kutab Shahi Awans, Mauza Paur Miana, Attock. 

A. I. R. 1926 Lah. Ferozal Khattars of Thatti Gujran, 
163 = 91 I. C. 982 Fatehjang Tahsil. 

29 P. L. R. 1906—Though the estate was distributed according to the 
rule of pagvand , yet the evidence produced by the 
defendants rebutted the presumption. 

BANNU DISTRICT. 

Sons share equally and the rule of pagvand prevails. Sons by high 
and low caste wives share equally except in the Isakhel clan in which they 
get one-third less than their otherwise full shares. 

DELHI DISTRICT (old). 

* Answer to Question No. 44. — 

If there be more sons than one, they inherit in equal shares. No 
regard is had to uterine descent ; sons of all wives inherit equally. The 
general custom is pagvand but in certain Jat villages chundavand custom 
prevails. The difference of the ages of the sons does not give them unequal 
shares in inheritance, nor is any distinction made as to the caste or got of 
their mothers.” 

Chundavand rule applies. 

72 P. R. 1915—Among Jats of Mauza Kakorla, Delhi Tahsil. 

= 31 I. C: 241. 

A. I. R. 1935 Lah. 538...Jats of Jaunti, Delhi Province. 

= 157 I. C. 780. 

DERA GHAZI KHAN DISTRICT. 

t Answer to Question No. 29. — 

Neither Muhammadan nor Hindu pay any regard to uterine descent 
or to the caste or tribe of the mother. And the only exception to the rule 
that all sons take equal shares without regard to age are (l) a custom in the 
families of the Chiefs of the Mazari and Drishak tribes in the Rajanpur 
I ahsil by which the eldest son i e. the Chief, receives a rather larger share 
than his brothers and (2) the custom of “ sawaya ” which prevails among 

* Customary Law of the Delhi Distriet, 1911 Edition, page 29. 

J* Customary Law of Dera Ghazi Khan District, 1922 Edition, page 26. 
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Hindus of the Rajanpur Tahsil and of the Jatnpur Pachahd. By this 
custom the eldest son receives a share which is one-fourth larger than the 
share of any other son e.g. if there are two sons their shares are £ and £, and 
if three r%t fV and The formula -supposing there to be N sons would 

» 5 4 

be elder son’s share - 


<SL 


5+4 (n-1) ’ Share ° f 6ach y ° Unger S ° n - 5 +4 (n—T)’ 


DERA ISMAIL KHAN DISTRICT. 

* Answer to Question No. 2—Section V . 

“ All tribes except Babars and Biluch Pathans in Paniala.— 

All the sons inherit equally. No regard is paid to their respective 
ages. The caste of a wife is never taken into consideration, and when the 
sons are the issue of different wives, the division is according to the 
pagvand system.” 

FEROZEPUR DISTRICT. 

t Answer to Question No. 36 — 

“ The general rule is that the sons divide the inheritance per capita 
{pagvand) without any regard to uterine descent, the tribe or caste of the 
mother, or age. 

The following groups, however, state that they follow the chundavand 
rule (division per stupes ):—The Siddhu Barars of the villages of Udekaran, 
Bhallaiana, Thandewala and Gulabewala in Muktsar Tahsil, the Niazi 
Pathans of Malwal and the surrounding villages, and the Harike Wattus of 
Kakhanwali and Rorranwali in Fazilka. 

The Dogars of Fazilka state that the sons of a wife of another tribe 
are not entitled to inherit. 

In the family of the Sodhis of Buttar an unequal distribution of both 
the lands and the jagir has taken place, though the distribution is not truly 
chnndvand. Sodhi Ajit Singh has 63 and Sodhi Sadhu Singh 57 shares. 

In the jagirdar family of Jhumba (Jat Sidhus of Mukatsar) the eldest 
son takes a larger share of the jagir income. ” 

Pagvand rule applies. 

C. A. 340 of 1871—Jats of Ferozepur District. 

105 P. R. 1876—Bagri Jats of Ferozepur District. 

!S! \ Sidhu Barar Jats of Moga Tahsil. 

125 P. R. 1884 1 

11 P. R. 1889—Dogars of Ferozepur District. 

178 P. R. 1889—Sanghara Muhammadan Jats of Zira Tahsil. 

4 P. R. 1893—Jats of Mauza Raman, Moga Tahsil. 


* Tribal custom of the Deni Ismail Khan District, 1907 Edition, page 33. 
*fCustomary Law of the Ferozepur District, 1915 Edition, page 105. 
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1928, 10 Lah. 694—Siddu Barar Jats of village Gulabewala, Muktsar 
Tahsil (entry in Riwcrj-i-am in favour of 
Ghundavand). 

GUJRANWALA DISTRICT. 

* Answer to Question No. 34. 

44 All tribes— 

On the death of a father, all his sons inherit equally without any 
regard either to their age or to their mother’s caste according to pagvand 
rule.” 

Pagvand rule applies. 

148 P. R. 1908—Samra Jats of Hafizabad Tahsil. 

GUJRAT DISTRICT. 

t Answer to Qtiestion No. 44. 

44 Nearly all Muhammadan tribes— 

All sons inherit in equal shares and pagivand system prevails. 

Rajputs, Chibs and Manhas follow the ehundavand , but in some 
families the custom of pagvand is found. Raja Muhammad Khan and 
others say pagvand , but really they admit it has been ehundavand upto 
now, apparently Muhammad Khan’s family are an exception. 

(a) The answer is given above. 

(b) No regard is paid to the caste or tribe of the mother. 

(c) No regard is paid to the age of the sons. 

Ghundavand rule applies. 

C. A. 380 of 1883 j Chibs of G Vat 
77P.R. 1885 5 

GURDASPUR DISTRICT. 

+ Answer to Question No. 2 , Part II. 

44 No regard is had to the age of the sons or the got of their mother. 
The following tribes refuse to give any share in inheritance to the issue of a 
woman belonging to a different tribe :— 

Shakargarh. — Brahman, Pathan, Hindu Rajput, Gujar, Saini, and 
Mai lah. 

Batala. —Brahman, Khatri and Pathan Muhammadan and Hindu 
Rajput. 

Gurdaspur. —Gujar, Brahman, Bhat. 

Pathankot. —Hindu and Muhammadan Rajput, Brahman, Chhang, 
Labana, Saini and Gujar. 

The following tribes that have hitherto followed the ehundavand 
rules wish to maintain it for the future ;— 

* Customary Law of the Gujranwala District, 1914 Edition, page 20. 

-y Customary Law of the Gujrat District, 1922 Edition, page 20. 

J Customary Law of the Gurdaspur District, 1913 Edition,, page 22. 
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Brahman, (3) Chhang, (4) Labana, 
(5) Saini, and (6) Gujar. 

Shakargarh. —(l) Brahman, excepting the Mohyals, (2) Hindu 
Rajput excepting the Ratals, (3) Saini. 

The following tribes wish to give up the chundavand rule while ad¬ 
mitting that it has been hitherto followed 

Pathankot —{ 1) Hindu Jats, (2) Muhammadan Jats. 

Shakargarh. —(l) Sayyads, (2) Hindu Jats, (3) Muhammadan Jats, 
(4) Rajputs belonging to the Ratal got, (5) Muham¬ 
madan Rajputs, (6) Arains. 

Gurdaspur. —(1) Hindu Rajputs, (2) Brahmans, (3) Rhatris (4) Bedis 
and Sodis, (5) Ralals. 

The Muhammadan Rajputs of the Pathankot tahsil could not agree 
among themselves as to whether or not the chundavand rule that has been 
hitherto followed among them should be maintained. The Gujars of the 
Shakargarh tahsil state that the pagvand rule which they for the first time 
accepted at last settlement, has now come to be generally followed. The 
Rhokhar Rajputs of the village Rhiala of the Pathankot tahsil, who had 
their custom recorded as pagvand at last settlement, state that the custom 
is still the same. The remaining tribes of all the tahsils state that the 
pagvand rule has been always followed among them and should be 
maintained.” 

Pagvand rule applies. 

C. A. 659 of 1875 ) Randhawa Jats of Mauza Talwandi, Batala 

C. A. 1056 of 1877 ) Tahsil. 

62 P. R. 1885—Padda Jats of Mauza Jhawar, Gurdaspur Tahsil. 

63 P. R. 1885—Sidhu Jats of Rot Jagraj, Gurdaspur Tahsil. 

14 P. R. 1909—Gujars of Hakla, Tahsil Shakargarh. 

58 P. R. 1911—Sidhu Muhammadan Jats of village Pakhowali, 
Gurdaspur Tahsil. 

71 I. C. 864—Hindu Jats of village Rajade, Gurdaspur Tahsil. 

Lachman Singh v. Thakar Singh (decided by the Divisional Judge 
on 13th August 1907)—Hindu J^ts of village Sukhowal, Tahsil 
Batala. 

Fathu v. Natha (decided by the D. J. on 18th August 1902)—Arains 
of village Rila Tek Singh, Tahsil Batala. 

Deva Singh v. Bishan Singh (decided by the Hony. Civil Judge, 
1 st class on 31st March 1909)—Hindu Jats of village Naushera 
Majja Singh, Tahsil Gurdaspur. 

Sardar v. Allah Dad (decided by E.A.C., Munsif 1st class, on 30th 
November 1923)—Muhammadan Jats of village Bhattian, Tahsil 
Gurdaspur. 
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Nur Muhammad v. Fazil Din (decided by E.A.C. Munsif 1st class 
on 20th June 1892)—Gujars of village Kahna, Tahsil Gurdaspur 
(Customary Law of the Gurdaspur District, pages 23, 24). 

Chundavand rule applies. 

84 P. R. 1893—Samrai Jats, Tahsil Batala. 

5. P. R. 1908—Sarai Jats of village Dholpur, Batala Tahsil. 

A. I. R. 1932 Lah. 222—Mchammadan Bhatti Rajputs, Batala Tahsil, 
Manguv Hnkman (decided by D J. on 14th May 1906)—Hindu 
Jats of village Dholpur, Tahsil Batala. 

Lahhu v. Ilahi Baksh (decided by D. J. on 8th October 1901)— 
Muhammadan Jats of village Bakhariwal, Tahsil Gurdaspur. 
Nizam Din v. Jahana (decided by E.A.C., Munsif 1st Class, on 5th 
June 1896)—Gujars of village Baqarpur, Tahsil Shakargarh. 
(Customary Law of the Gurdaspur District, pages 23 and 24.) 

GURGAON DISTRICT. 

* Answer to Question No, 2 — Part II — Section I. 

Where the sons inherit, and there are more sons than one.— 

(1) Age —In no tribe is any regard paid to the age of the sons so that 
the eldest or youngest son should take more or less than his brothers. As 
far as age is concerned, all share equally. 

(2) Caste, —In no tribe is any regard had to the caste or tribe of the 
mother, provided that she was of a tribe with which marriage is permissible. 
So far as the caste of the mother is concerned, all the sons share equally. 

Note .—There is some doubt as to whether the son of a Rajput 
Musalman by a woman of another tribe whom he has married by nikah 
would inherit or not. The Rajputs say he would not. 

(3) Uterine descent .—No regard is paid to uterine descent. All the 
legitimate sons, whether descended from the same or different mothers, 
take equal shares (Banya, Dhusar, Taga, Kayath, Agri, Mallah, Jat Hindu 
and Musalman, Fakir, Brahman, Gujar, Gaurwa, Meo, Khanzada, Sayad, 
Sheikh, Mughal, Pathan, Beloch, Ahir, and some families of Rajputs). But 
generally among the Rajputs, among a few families of Ahirs (the same who 
do not allow the re-marriage of widows), and a few villages of Jats and here 
and there among the Meos, Khanzadas, and Beloch, the inheritance is 
divided among the sons according to the number of mothers, the sons, 
however few, of one mother taking as much as the sons, however many, of 
another. 

Note, —As this question of Maon bat , or division according to the 
number of’mothers, is very rare in comparison with the custom of Bhaiyon 
bat, or division according to the number of sons without regard to the 

* Wilson’s General Code of Tribal Custom of the Gurgaon District (See Tupper’s 
Customary Law, Vol. II., page 138). 
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number of mothers, and as it seems contrary in a sense to equity, and no 
reasonable ground can be assigned for the anomaly, very clear proof of the 
custom should be required before it is allowed. 

HAZARA DISTRICT. 

* “ j n the presence of sons, collateral heirs are in every case excluded 
from inheriting any portion of the father s estate. Even in a tribe whose 
custom ordinarily gives only a small plot of land to the son of a wife of base- 
blood, such a son, if he is father’s only son, would take the whole estate to 
the exclusion of collaterals. 

** A not unfrequent incident in the customs of the Upper 1 unjab is a 
rule which draws a distinction between the sons by wives of the same tribe, 
or of a tribe of equal blood, and the sons of wives of inferior origin. 

tl Jn the following tribes and families of Hazara, no such distinction 
prevails, the sons of all wives being treated alike, viz. 

Mishwanis ... • •• Kagan Sayads. 


Malliars. 

Hindus. 

Members of the 
who hold land. 


menial classes 


Kirrals 
Gujars 
Awans 
Jaduns 
Swathis 

In all these cases a father’s estate is divided among his sons after his 
death per capita , each son thking an equal share. In the following tribes 
distinctions are drawn between the male issue of wives of the same or equal 
blood and those ot wives of inferior blood 
Tarkhelis ... •••) 

Turins 


Among whom the sons inherit per 
capita , pagvand. 


J 


Among whom the sons inherit per 
stirpes , chundavand . 


Dilazaks 
Dhunds 
Tunalis 
Utmanzais 
Turks 

Sayads, other than the Kagan 
Sayads 

It will be useful to give a short account of the distinctions referred to. 

“ The Tarkhelis only give one or two ploughs of land to the sons of a 
wife not of Pathan blood. They class all blood as base ( kamin) which is 
not Pathan. The sons by Pathan wives inherit equally per capita . 

“ The Turins similarly put off with a small plot of land the sons by a 
‘ kamin ’ wife in the presence of sons of purer blood ; they include in the 
term ‘ kamin ’ the menial and artizan classes, e.g., weavers, leather-workers, 
carpenters, smiths, &c. If there is issue by two wives, of whom one wife is 
of Turin or Pathan blood, or the daughter of a chief or leading man in 


* Tupper’s Customary Law, Vol. II, pages 224 to 226. See also Hazara Settlement 
Report, page 305. 
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another tribe, and the other wife comes of an ordinary family in any of the 
other agricultural races (Hindki), the share taken by each son of the Hindki 
wife will only be half the size of that taken by each son of the other wife. 
With these exceptions the division of the heritage will be per capita. 


11 Among the IDilazaks, Dhunds, and Tanaolis, the sons all inherit in 
equal share per capita, subject to the following exception. Where a father 
has left issue by two wives of whom one wife was of his own tribe, or of any 
other ‘ wart's ’ (proprietary) tribe, and the other wife was of a tribe who are 
not owners of the soil, the share taken by each son of the latter wife will 
only be half the size of that taken by each son of the pure ‘ waris blood. 
In the Tanaoli tribe the sons of such a wife not uncommonly receive only 
small allotments ( guzaras ) instead of any defined share. 


“ Among the Utmanzais the sons inherit per stirpes. If the several 
wives by whom male issue survives were all of Pathan blood, each stirps 
takes an equal share. If one of the wives was of Hindki blood, her stirps 
takes only half the share taken by each Pathan stirps. The Utmanzai 
class as Hindkis all who are nOt Pathans, not excepting Tanaolis. 


“Among the Turks the sons also inherit per stirpes. It is admitted 
that a stirps by a wife whose father was a chief or leading man in adjacent 
* waris ' tribes takes an equal share with the stirps of a Purk wife; but 
whether the stirps of a wife of other alien blood would also be entitled to a 
full share in the presence of a stirps of pure blood is disputed. 

“ The Sayads of the district, except those of Kagan, class as pure 
blood Sayad families, Pathans, the Tanaoli chiefs, families, and the families 
of leading men of other tribes. If there is male issue by two wives, one of 
pure blood and one of inferior blood, the stirps of the latter only takes half 
the share taken by the stirps of the former. 

“In every case in which the division is per stirpes, the sons of each 
stirps inherit equally among themselves. 


* * * * * * 
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inheritance as compared with the other brothers ; but the question is not 
likely to be cleared up until it comes up for judicial decision. 


“ The same remark applies to the Tanaoli jagirdar of Bir and Shingi, 
and to the Bamba Chief of Bob 


1 here is a strong presumption in favour of the existence of a special 
custom in the family of the Swathi Chief of Garhi Habibulla. It appears 
that in this family for three generations past the successor to the chiefship 
has dealt as he chose with the whole paternal estate, giving to his brothers 


such portions as he thought fit, and keeping the greater part of the property 
himself. T he collaterals of the chief, known as Khan-khails, treat their 
property in the same manner as the rest of the Swathi tribe, with one 
exception, viz., they state that the sons of wives of alien tribes (not Swathi) 
are not entitled to more than small subsistence grants in the presence of 
sons by another wife of Swathi blood. 


In the Statement of Tribal Customs of the Turk family it is 
recorded that in the families of the two old Rajas (of whom the representa¬ 
tives now are Rajas Haiyat and Fatteh Khan), the chattels, cattle or 
houses, and lands cultivated by the Rajas themselves, devolve according to 
the ordinary custom of the tribe, but that the lands under tenants go 
in entirely to the eldest son. 


1 he estate of the Agror chief devolves in entirety with the Agror 
chiefship; the other heirs have no claim to any share in it. 

The holdings of sub-proprietors in the Agror Valley, excepting those 
who own charitable seris (seri-khairat), lapse to the chief on the failure of 
direct male issue/’ 


1923, 73 L C. 675—Swathis, Hazara District, chundavand rule 
applies. 


HISSAR DISTRICT. 

*Answer to Question No. 42 .— 

Jats Bctgri , Do gars, J at Sikhs , Pat ha ns, Gujars , Musalman Jats , 
Bishnois and Mahajans .— 

On the death of a father, his sons inherit equally without any regard 
to their age. The pagvand rule is universal, and chundavand is most 
exceptional. The sons by the wife of a man’s own tribe alone inherit: 
marriage with a woman out of the circle of a man’s own tribe being illegal, 
her sons cannot inherit anything. 

Jats, Deswali and Paeliadas .— 

No regard is paid to uterine descent, and all the sons inherit 

equally.But in a few cases, where a man had more wives than one 

and all of them had a male issue, the property was inherited not in equal 

^Customary Law of the Hissar District (except the Sirsa Tahsil), 1918 Edition, 
pages 24 to 27. 
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shares, but according to the chundavand system.Still among these 

people also pagvand is the general rule. 

Musalman Rajputs .— 

“ The universal rule is pagvand among the Rajputs of Khera 
Rangharan, Bas Khurd, Rijan, Lamba, Nangthala, Sohu, Talwandi Rana, 
Nangal, Akanwali, Prabhuwala and Khai; but a few families in some 
scattered villages follow the chundavand rule, in which all the sons by one 
mother, however numerous, take the same amount as all the sons by another 
mother, however few. 

Hindu Jats .— 

u As Jats Bagri, except that Rajputs of got Jatu, follow the 
chundavand rule: while among all other gots of Rajputs the sons inherit 
in equal shares, from whatever mothers they were born. 

Brahmans .— 

“ As Jats Bagri, etc., except that Brahmans of the Hansi Tahsil and 
of some villages in the Hissar Tahsil follow the pagvatui rule. In the rest 
of the tract the chundavand rule prevails.” 

Pagvand rule applies. 

81 P. R. 1884—Acharjs of Bhiwani. 

Chundavand rule applies. 

143 P. R. 1892—Sidhu Barar Jats of Mauza Badladba, Hissar 


District. 


HOSHIARPUR DISTRICT. 


* Answer to Question No. 33 .— 

“ The general rule is that no regard is paid to uterine descent or to the 
age of the sons, all sons take an equal share, i.e,, they follow the pagvand 
rule. The Bains Jats of Mahalpur and the family of the Sirdars of 
Kathgar, however, follow the chundavand rule. Jarial Rajputs of Dasuya 
Tahsil and the Rajputs of Zahura also follow chundavand \ hitherto the 
Dod Rajputs of Garhshankar Tahsil have followed chundavand but now 
they state they wish to adopt pagvand rule. As already stated under 
Question 32 the families of the Rana of Manaswal and of Rai Wazir Khan 
of Bhangala follow the rule of primogeniture. The following two 
Muhammadan and one Hindu Rajput families have special customs : 

Rai Abdul Haq of Banna: out of the property two villages Aima and 
Chahal go by integral descent to the eldest son who may give maintenance 
in lieu to his younger brothers ; 

Rai Bambhu Khan of Garhshankar : 3 ghumaos of land belonging to 
the family in Garhshankar and the property in Mauza Bhajal go to the 
eldest son ; 

^Customary La w of the Hoshiarpur District, 1914 Edition, page 78. 
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Rai Bishan Chand ot Balachaur : the talukdari rights in Mauza Dhaui 


go to the eldest son. 

The Pathans of Bassi Ali and Jahan Khelan and the A wans of 
Balhada follow chundavand, Chhangs also have hitherto generally 
followed chundavand , but many of them have put in formal applications 
stating that they will follow pagvand in future. 

As regards the caste or tribe of the mother generally the answer is that 
there is no custom of marriage with a woman outside the tribe. Hindu 
Jats of Dasuya Tahsil say that if a wife is not formally received into the 
got of her husband her children cannot succeed. Gujars, Pathans, Arains, 
Sainis, Chhangs, Dogars, Khatris, Kalals, Seyids, Sheikhs and Dod 
Rajputs of Tahsil Garhshankar state that the issue of a woman of another 
tribe does not succeed but is only entitled to maintenance. 

Remark. —This question so far as it relates to the effects of marriage 
outside the tribe must be read with Question No. 11, as they are intimately 
connected with each other. There is little doubt that the practice is now much 
more tolerant than the answers abstracted above would lead one to suppose. 
Generally it may be said among Muhammadans that the issue of a married 
woman, f.e., with whom her husband has been united by the nikah 
ceremony will not be excluded from the succession. Among Hindus too 
there are many instances where the issue of a woman married from another 
tribe has succeeded. 

2. It is clear the tendency is to abandon the chundavand system 
of succession.” 

Note .—The family of the Rana of Manaswal and that of Rai Wazir 
Khan of Bhangala follow the rule of primogeniture, younger sons being 
entitled to maintenance only. 

Pagvand rule applies. 

45 P. R. 1890—Naru Rajputs of Hoshiarpur Tahsil. 

12 P. R. 1891—Muhammadan Jats of Hoshiarpur District. 

I. L. R. 1922 Lah. 452—Jaswal Rajputs of Deoli, Una Tahsil. 

= 67 I. C. 608. 

Chundavand rule applies. 

31 P. R. 1903—Naru Rajputs of Tahsil Hoshiarpur. 

“ In 45 P. R. 1890, it was held that among the Naru Rajputs of the 
Hoshiarpur District the rule of pagvand prevails, but this was prior 
to adjustment of the question of onus by the Full Bench decision in 
4 P. R. 1891.” 


50 P. R. 1915—Malkotra Rajputs of village Panjawar, Una Tahsil. 
= 29 I. C. 650 
=6 P. L. R. 1916. 

JHANG DISTRICT. 

Pagvand rule is generally followed. 

50 P. R. 1909—Sials of Jhang District, pagvand rule applies. 
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JHELUM DISTRICT. 

*Answer to Question No. 40 .— 

“ All tribes, except as noted below.— 

No regard is paid to uterine descent. The custom is pagvand , and all 
sons share equally. 

Gakkhars of Badagran, Bakrala, Basawa, Bbangala Bheth, Chukiam, 
Domeli, Kalri, Karunta Iskandral, Kbariot, Kutiam, Lahri, Mutia), Padhri, 
Rasila Kalan, Rasila Khurd, Salihal, Sarula, UrnraL— 

The rule is chundavand , the inheritance being distributed according 
to the number of the mothers. 

Note .—The question how far the custom of chundavand really prevails in these 
villages could not be satisfactorily cleared up by summary enquiry. The Record of 
Rights of the 1st Regular Settlement asserts this rule in the following villages and 
perhaps one or two more ; Bhangala, Badagran, Bakrala r Domeli, Kalri, Karunta, 
Khariot, Mutial, Padhri, Salihal, XJmral. 

Apparently recent instances of inheritance according to the rule of 
chundavand have occurred in Baragowah, Baral, Domeli, Jhanot, Mutial, 
Padhri. And the rule has been upheld in judicial proceedings in cases 
from Domeli and Jhanot, but the files could not be found at short 
notice. 

Khokhars of Pind Dadan Khan state that their custom was incorrect¬ 
ly recorded at last settlement as chundavand , for particular reasons at that 
time. For the future they desire it to be recorded that their custom is 
pagvand, and in reality always has been so.” 

f Answer to Question No. 41. 

“ Sayyads, Mughals , Awa/is of Pind Dadan Khan , and mis¬ 
cellaneous Musahuans :— 

The sons get equal shares whatever the tribe of their respective 
mothers. 

Gakkhars, Janjuas of Pind Dadan Khan (except Baudot ), Khokhars, 
Jalaps , Phaphras .— 

The sons by a wife of inferior tribe get maintenance only. (The 
Jalaps add that a battadar son should not get more than 10 acres and they 
do get less : but there is no established custom of this kind. One Duhman 
Khan of Chak Dania) disagreed with the others from interested motives 
and said that all sons share alike. 

Janjuas of Jhelum Tahsil .— 

The son of inferior birth gets maintenance, or else one-fourth of a 
full share. 




* Customary Law of the Jhelum District, 1901 Edition, page 34. 
t Ibid, page 35. 
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Kassars and Kahuts .— 

There is difference of opinion ; many deny the correctness of entry 
at last settlement, that a high born son takes a larger share. 

Note.— In Mauzah Mari amongst Kassars in the family of Muhammad Khan, 
lambardar, by order of Tahsildar at mutation, the sons by an Awan wife got more than 
the sons by a Mirasi wife. 


JatSf Gujar, Mciirs (some dissenting) and Awatis of T all a gang. 
There is no definite custom but the son by an inferior wife ought to 
get a smaller share. (No instance given where this has been done : and 
amongst the Awans at least there are instances to the contrary. 


Hindus .— 

.Sons by low-caste mothers are said to be unknown ; if there were any, 

they would not inherit any property. 

Note .—To the question what wives are considered low-born, there is generally 
no clear reply. The Janjuas say that Gakkhar, Khokhar, Rajput, Khiwa, Kassar, 
Minhas and Mair wives are not low-born ; but the list is probably not exhaustive. The 
Jats and Phaphras say that a Icamin wife is low-born but that a wife of any zamindcir 
tribe is not low-born. The Jalaps say that low-born wives are those not of the Khiwa, 
Bharath, Janjua Gakkhar, Khokhar, Kallas tribes. Others give indefinite answers such 
as that a wife of any inferior tribe is considered low-born. See also replies to question 
above.” 


* Answer to Question No. 42 .— 


“ All tribes — 

No regard is had to the age of the sons except in the following 
instances :— 

[а) Darapur family : the Mallik or head of the family gets one-fourth 
as haq sardari and the rest is divided between him and the others 
in the ordinary way. 

(б) Chakri : the head of the family gets all the land in the villages 

of Bajwala Khurd, Dilawar and Kotli Sayyadan, which would 
have come to the share of his grandfather Duhman Khan ; his 
uncles have no share in the land in these estates. 


(c) Nara : the head of the family gets one-fourth as haq sardari , 
in addition to his share in the remaining three-fourth ; this extra 
share he is not at liberty to alienate. 


Note. —As the head has in recent generations been an only son there has been no 
Occasion to act on this rule. 

(i d ) Find Savikka : the head of the family of Sherbaz, lambardar, 
gets a double share. 

Note.— This appears to be a statement of a custom which it is desired to 
introduce and not of one which has been recently acted upon. 

{e) Sherpur : in the family of Dewan Kasim Ali, he as head of the 
family took half of his father’s property, his three brothers 


Customary Law of the Jhelum District, 1901 Edition, page 36. 
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sharing the other half, a similar custom has been acted upon in a 
junior branch of the same family. 

“ (/) Baghanwala : the head of the family takes a larger share as 
haq sardari. 

(g) Watli and Kusak : the Sultan as head of the family takes a larger 

share. He also claims to be sole owner of the fort and of 
certain mangoe trees near the Kusak bungalow. 

(h) Dalwal : the head of the family has a larger share in the dayakki 

allowances of 10 per cent on the revenue of the Kahun, a 
Government grant, which is however subject to the ordinary rules 
of inheritance. He has no extra share in the land. 

(i) Rot Sarang : the haq sardari rule certainly used to be in force 

in this family, and probably is so still to some extent, though it 
is not clear to what extent. 

Khokhars .— 

In the Ahmadabad family the head formerly took the whole of the 
property, the rest getting maintenance only, but the late head Sardar Khan 
made his brother Sher Khan owner of one-third of the Ahmadabad land, 
retaining the whole in other villages. 

Jalaps — 

In Chak Shadi , in the family of Gul Mawaz Khan, the son selected 
by father to be Sardar gets such larger share as the father may appoint. 

Note. —Gulmawaz Khan, wishes that whatever extra share he may assign to the 
son approved by him shall be held in perpetuity by the head of the family in supersession 
of the existing custom. 

Mairs — 

In the family of Khan Bahadur Chaudhri Aurangzeb Khan of 
Chakwal, if there are two brothers the head of the family takes two shares 
and his brothers one ; if there are three or more brothers, he takes half 
the property and the others share the rest. This applies to the property 
in Chakwal itself only. He also takes the Nazrana dues in Tatral. 

Awans — 

(а) In Tallagang Khas the head of the family Malik Fazl takes a 
double share in the Murat property, but shares equally with his 
brothers in the Tallagang property. A similar custom was once 
acted on in another branch of the family (Fazl Ilahi s) but 
is said to be no longer in force 

(б) In Tamman, Nur Khan (grandfather of Abbas Khan) took 

four-fifths (three-fifths as haq sardari), one brother getting one- 
fifth and another maintenance only. His father Khudadad 
Khan took a double share as compared with his brothers, in 
Nur Khan’s property. 

Note.— The present custom seems to be that the head of the family takes a 
double share in the property of his predecessor. But see Punjab Record No. at of 
1899, Abbas Khan v. Gliulcim Mohammad etc. 
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( c ) In the family of Muhammadan Afzal of Jabbi the head is said to 

take a larger share. 

Note.—No such custom appears ever to have been acted upon in this family. 

(d) Lawn : Sultan Mubariz, lambardar, took an extra share of 478 

kanals as haq sardari', this being recently disputed by his 
brothers he agreed to give up half of it to them. 

(e) Lawa : Sher Muhammad, lambardar, at first took a double share ; 

there have been changes since, the result of which is that he 
shares equally with his surviving brothers, taking in addition 
20 bighas (the mafi land only). 

Phaphras — 

The head of the family of the late Muhammad Baksh of Sauwal is 
believed to be sole owner of the mafi land, a considerable area, which he 
holds, but some members of the family dispute his right to it. 

Gujars — 

In the family of the Fatteh Mohammad of Kala, the father can appoint 
a larger share for the son whom he elects as fit to succeed him as Chaudhri. 

Note.—The custom of haq sardari used to be more common than it is now; 
there are several families amongst the mairs (e.ff., Kot Khilan and Ghugh) and some 
amongst A wans where the rule was in force, but has been given up in recent times.” 

Chundavand rule applies. 

A. I. R. 1923 Lah. 604—-Gakhars of Bara Gowah, Jhelum Tahsil, 


*=84 I.C. 565 


JULLUNDUR DISTRICT. 


* Answer to Question No. 33 .— 

“ If there be more sons than one they inherit equally. No regard is 
had to the age of the sons or the caste of their mother. 

The following tribes, however, refuse to give any share in the 
inheritance to the issue of a woman belonging to a different tribe :— 

The Nakodar Tahsil :—All tribes. 

The Phtllaur Tahsil :—Muhammadan Jats, Rajputs (Muhammadans 
and Hindus), Gujjars, Dogars and other Hindus. 

The Jullundur Tahsil :—Muhammadan Rajputs, Awans and Arains. 

The Nawanshahr Tahsil :—Jat Muhammadans, Arains, Gujjars, 
miscellaneous Muhammadans, Sayyads, Sheikhs, Mughals and Pathans ; but 
in the case of Pathans if the woman is a Rajput, her sons will equally 
inherit. 

In all tribes pagvand system is prevalent except among Lodhi and 
Barki Pathans of Jullundur Tahsil among whom chundavand system 


prevails.” 


Pagvand rule applies. 

62 P. R. 1868—Bedis of Jullundur District. 


* Customary Law of the Jullundur District 1918 Edition, page 82. 
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C. A. 524 of 1868 ) . . . T „ , _. . 

74 P R 1870 ) Arains °* Jullundur District. 


105 P. R. 1876—Bagri Jats of Jullundur District. 
110 P. R. 1891—Baryah Rajputs. 

68 P. R. 1893—Hindu Jats of Nawanshahr Tahsil. 


KANGRA DISTRICT. 


*Answer to Question No. 36 .— 

“ The general custom is that all the sons by the same mother take 
equal shares. Where there are sons by different mothers they generally 
follow the Chundavand rule of succession in dividing their property, i.e., 
the property is divided into as many equal parts as there are mothers, and 
each part is then divided equally amongst the sons of one mother. The 
Katoches of Palampur Tahsil, the Gaddis, Kanets and Sewak Rathis in all 
the tahsils, and the Bhojkis of Dehra Tahsil follow the pagvand rule, while 
the Girths of Palampur Tahsil led by men who have seen .the evils 
of chundavand rule have asserted that they do not follow the chundavand' 
rule and that even if there have been instances against them they will not be 
guided by them. Their reply is a vigorous attempt to get rid of an 
inconvenient and unjust custom and they have tried to support their 
assertion by means of instances as well. The instances that have been 
obtained from the mutation registers and from judicial findings are, 
however, against them and we cannot say that in their case the general 
custom is one of pagvand and not of chundavand. 


In fixing shares no regard is had to the caste or tribe of the mother or 
to the age of the sons. 


Chundavand rule applies 

22 P. R. 1902—Danwan Rathis of Palampur Tahsil. 


KARNAL DISTRICT. 

t Answer to Question No. 20. (Panipat Tahsil and Karnal Purgana)— 

“ The Sayyads of Barsat follow the rules of succession ordained in the 
Shara. The family of Sayyads in Faridpur who claim descent from Qasim 
follow the custom of chundavand , the estate being divided into as many 
shares as there are wives. All other tribes profess to be governed by the 
doctrine of pagvand , and the inheritance is divided equally among all sons 
without distinction.” 

Note to question 2 0 —Several instances of chundavand are given as having 
occurred in tribes which as a rule adopt pagvand. It seems probable that such instances 
were either due to the mutual consent of the parties, or were found to be special family 
custom. The general rule is pagvand : but each disputed case must be decided on its 
own merits, there being no tribe in which both customs have not prevailed in some 
family or on some occasion. 


* Customary Law of the Kangra District, (Excluding Kulu), 1919 Edition, page 52. 
f Customary Law of the Panipat Tahsil and Karnal Purgana, 1910 Edition, page 25. 





* Answer to Question No . 29. (Tahsil Kaithal and Parganah Indri)— 
“ Jats, Rors, Gujjars and Rains follow the pagvand or bhaibant rule. 
Musalman Rajputs of Indri stated that they followed the pagvand rule, and 
instances were quoted from several villages. Hindu Rajputs of Indri said 
they followed the chundavand rule, the sons of one wife, however few, taking 
as much as the sons of another wife, however many. The examples quoted 
were from one village Baragamo. Before the Superintendent, the Kaithal 
Rajputs alleged that the pagvand rule was in force. But it is not 
so universally, for at attestation before myself instances were given 
of chundavand succession in the great Rajput estates of Siwan and Salwan. 
When the Riwaj-t-am of Tahsil Pipli was being prepared, an example of 
chundavand in a Ror village of Kaithal was quoted. The general result 
seems to be that chundavand is now very rare except among Rajputs. 
Cases will also be found among Jat Sikhs, whose customs were not specially 
recorded. When disputes occur among Rajputs the custom of the family 
and village should be carefully enquired into. The usual answer to the 
second branch of the question is that marriage outside the tribe is not 
allowed. No regard is paid to the age of the sons. 11 

Pagvand rule prevails. 

18 I. C. 863—Jats of village Balia, Karnal District. 

= 22 P. L. R. 1913 

Chundavand rule applies. 

A. I. R. 1934 Lah. 87—Jats of village Mandi, in the Panipat Tahsil, 

= 148 I. C. 1005 

LAHORE DISTRICT. 

i 'Answer to Question No. 45 .— 

*‘(l) All tribes (except Rajputs of villages Mir Muhammad and 
Sattoke and Kambohs of Khem Karan) follow the pagvand 
(per capita) custom and never the chundavand (per stirpes), i e., 
all the sons whether by one wife or more than one take equal 
shares. 

(2) The Rajputs of village Mir Muhammad and Sattoke and the 

Kambohs of Khem Karan follow the chundavand system of 
shares. The majority of them now are in favour of pagvand 
which is the more equitable rule. 

(3) All tribes state that no regard is paid to the caste of the mother or 

age of the son. 

Arams. Even acquired property is divided in equal shares among all 
sons regardless of their age. (C. R. 100 of 1908). 


Customary Law of Tahsil Kaithal and Parganah Indri, 1892 Edition, page 9. 
+ Customary Law of the Lahore District, 1910 Edition, page 26. 
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Kctmbohs .—All the brothers inherit equally, (C. A. 171 of 1910). 


’ Khatris .—All the sons and grandsons by predeceased son inherit in 
the order of pagvand . (C. A. 239 of 1910). 

Sunyciri Sadhus .—Among Sadhus a chela excludes a son though born 
in wedlock. (C. A. 1471 of 1907).” 

Pagvand rule applies. 

75 P. R. 1889—Chohl Jats of Lahore District. 

74 P. R. 1898—Sindhu Jats of village Baghiana Kalan, Tahsil 
Chunian. 

LUDHIANA DISTRICT. 

* Answer to Question No. 33 .— 

“ In early times, when land was plentiful and the paternal power was 
in full force, chundavand , whether the general rule or not, appears to have 
been a very common rule of distribution. But by last Settlement it 
had become an almost universal custom to neglect uterine descent, each son 
(or his representatives) taking an equal share. Cases of chnndavand were 
quoted by several tribes as instances of an extinct and not of a living 
custom. But some whole villages of most tribes still declared for 
chundavctnd . 

In 176, Punjab Record of 1889, the Chief Court held that among Jats 
of Ludhiana Tahsil the relations of the half blood are not excluded by those 
of the whole blood (it was not found whether the chundavand or pagvand 
rule applied) but in 48, Punjab Record of 1891, it was held that, among the 
Sekhan Jats of Mauza Barwali Khurd of Sarnrala Tahsil, collaterals of the 
full blood excluded those of the half blood, although a custom of strict 
chundavand had not prevailed. In 119, Punjab Record of 1893, it was held 
that the rule of succession among Bundher Jats of Mauza Kohli Khurd, 
Tahsil Ludhiana, was chundavand . 

As the present attestation only the Hindu Rajputs cling to the rule of 
inheritance by uterine groups. It is admitted by all tribes to have died out 
in Jagraon Tahsil. In Ludhiana the Dhaliwal and Bundher gots and the 
Hindu Jats of Pargannah Malaudh and a few villages of Pargannah 
Ghungrana, who at last Settlement recorded their custom as chundavand , 
now follow pagvand and quote numerous instances. The same reply is 
made by Muhammadan Rajputs of Mattewara, Mangli Kadir, Mangli Khas, 
Walipur, Lakhowal, Gaddowal, Mehlon and Paharuwal and by Dogars and 
Arains. 

Chnndavand is rapidly disappearing. Cases still occur, but the rule 
is now not even a village custom, instances being confined to special 
families. As far as, tribal custom goes, pagvand is now the universal rule, 
save among Hindu Rajputs. 

* Customary Law of the Ludhiana District, 1911 Edition, page 54* 
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Among all tribes no distinction is made on account of the tribe 
or caste of the mother, or of the age of the sons. The special rule among 
the Powadh Jagirdars is a family not a tribal custom. 
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Pagvand rule applies 


C '74 P 2 R°1870 8 i Arains °* Ludhiana District. 

C. A. 1228 of 1871—Jats of Ludhiana District. 
172 P. R. 1882—Mehmars of Ludhiana District. 


Chundavand rule applies. 

48 P. R 1891—Sikhan Jats of Ludhiana District. 

119 P. R. 1893—Bhudher Jats of Mauza Kholi Khurd, Ludhiana 
Tahsil. 


MIANWALI DISTRICT 

* Answer to Question No. 2 (Section V)— 

41 All tribes— 

If there be more sons than one they take equal shares. 

(e) No regard is had to uterine descent. Sons of all wives inherit 
equally. But on the death of one of the sons the custom as to succession 
by brothers is different. Among Pathans (with the exception of Bhangi- 
khels, Khataks, and Isakhel Khans) and Sayyads the full brother or brothers 
succeed in preference to half brothers ; among Bhangikhels, Khataks, 
Isakhel Khans and Hindus full brothers and half brother succeed equally. 
The Jats also state the same custom but several instances have been quoted 
amongst them in which full brothers have succeeded to the exclusion of 
half brothers. Half the Biloches have stated in favour of one custom and 
half of the other. Instances of both kinds are quoted. The Awans are 
also divided on this question, succession having taken place in both ways. 

Note .—In respect of possession by sons, the Pagvand rule is 
universal throughout the district ; one inheritance of succession by chunda¬ 
vand is given by the jats, but it is clearly an exception. A childless 
widow sometimes inherits her husband’s property for life if she is not on 
good terms with the sons of the other widow or widows. 

(it) All tribes— 

All sons inherit equally without regard to the caste or tribe of the 
mother (provided, in case of Hindus, that the wife does not belong to 
different religion, in which case her sons do not inherit). 

(Hi) All tribes— 

No regard is had to the age of the sons. 

Note .—Some instances have been cited by Sayyads in which the 
eldest brother received a somewhat larger share of the property. Among 


* Customary Law of the Mianwali District, 1908 Edition, page 28- 
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the Awan chiefs of Kalabagh and Thammewali, the custom is that the 
eldest son succeeds to the whole property and the younger sons get small 
holding for maintenance, 

Pagvand rule applies. 

65 P. R. 1917 


1923, 5 Lah. 117 
= 1924 Lah, 505 
= 83 I. C. 182 


A wans of Mianwali District. 


MULTAN DISTRICT 


* Answer to Question No. 36 .— 

“ All tribes are agreed that they follow pagvand rule (division per 
capita ) i. e sons, whether by the same or different wives, share equally, no 
regard being paid to the caste or tribe of the mother or age. 

Special cases —(l) In the family of Makhdum Bahawal Baksh 
(Qureshi Hashimi) the eldest son, the head of the shrine, takes lj share 
against 1 share of each of the other brothers. Similarly amongst the 
family of the Gardezi Sayyads the head of the shrine receives l£ share, as 
against 1 share of each of the other brothers. 

(2) The following groups of Aroras say that the eldest son gets an 
extra Jth share e.g if there are three brothers, the shares are 5, 4 and 4. 

( a ) M tilt a n Tahsil .— 

Lulla, Chawla, and Chabra Aroras outside Multan City, Jawas of 
village Traggar. 

( b ) Shujabad Tahsil — 

Dakhnas except Sadanas. 

Dahras except Kalras. 

(c) Lodhran Tahsil — 

Talejas and Pahujas of village Wahi Salamat Rai. 

Sachdevs of Malekpurand Saadullapur. 

Kalras of Salsadar. 

Manjals of Sherpur. 

Giddars of Jalalabad. 

Tagejas of Kothgarh and Rawani. 

Chawalas, Julahas, Geras and Dheinalas of villages Qureshi walla and 
Khanwah. 

Bhusris 6f Bandaliour. 

Bakhranis of Gogran. 

Mid has of Machhi Wagha. 

Chawlas of Massa Kotta. 

{d) Mail si Tahsil .—Family of Dhannu Mai, Batra of Khanpur. 

(3) The Babla Bhatias of Shujabad Tahsil say that the eldest son 
gets an extra adh-sawai , i. e if there are three sons, the eldest gets nine 
shares against 8 shares of the other brothers. 

* Customary Law of the Multan District, 1924 Edition, page 54, 
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Note i. —Fewer tribes and families have asserted the custom of unequal division 
amongst the sons than at last attestation and it is possible that the present enquiry was 
not exhaustive. A special custom of this character would of course require substantial 
proof. 

Follow pagvand rule. 

25°P^*R ° 187 3 ^ i ^ roras M u l tan District. 

MUZAFFARGARH DISTRICT. 

* Answer to Question No. 35 .— 

“ All tribes —All sons inherit in equal shares i.e., pagvand system 
is followed. 


<SL 


(i) No regard is paid to uterine descent. 

(it) No regard is paid to the caste or tribe of the mother. All 
legitimate sons inherit equally. 

(Hi) No regard is paid to the age of the sons. Hindus of Alipur 
say that in some cases the eldest son has been receiving some¬ 
what more than his other brothers. I have met with instances 
of the same custom among Muhammadans, when the eldest son 
is the Sajjada Nashin of a shrine and the lands are really the 
property of the shrine, rather than of the Makhdum personally. 
The family of the Makhdum Sahiban of Uch Sharif is an 
example. They hold land in the Alipur Tahsil.” 


PESHAWAR DISTRICT. 


f Answer to Question No. 42 — 

“ The general rule of division of an inheritance as among sons is 
per capita (pagrai vesh). Division per stirpes (purune vesh ), however, 
appears to prevail among the Kamalzais, Amazais, Yusafzais, Utmannama 
(except Bulaks) and Khattaks of Baizai. 

As a general rule, also the sons of all mothers, whatever their caste, 
share alike, but instances are quoted among the Mohmands of Kotlaand the 
Khalils of Panam Deri of sons by winzas (concubines) not receiving a full 
share. The Utmannama (except Bulaks) and Razzars stated that among 
them a son by a low caste mother received only half the share of a son by a 
Pathan mother. * 


In ordinary zamindar families throughout the district, the share of the 
eldest and youngest sons are the same as those of their brothers, but in some 
of the leading families, the son who succeeds his father as Khan (generally 
the eldest) receives by usage a larger share of the property than any of his 
brothers. The existence of the custom was alleged by the Khalils, 


* Customary Law of the Muzaffargarh District, 1925 Edition, page 75. 
t Customary Law of the Peshawar District, page 13. 
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uhammadzais of Charsadda centre, Duranis, Kamalzais, Amazais, 
Yusafzais, Utmannama, Razzars, Sayyads of Naushara centre, Kaka Khel 
and Khattaks of Naushara Tahsil. Instances were also quoted, but some of 
these were doubtful and none could be thoroughly investigated in the course 
of the present inquiry. It is certain that in some leading families succession 
to the headship carries with it special rights in regard to property, but which 
families are subject to this custom, and what are the special rights of 
the Khan in each case cannot be laid down here. The custom in most cases 
is already contested, or is likely to be contested shortly. It is claimed on 
behalf of the Khan of Manduri, Chief of the Eastern Khattaks, that he is 
entitled to enjoy the whole family property, giving to his brothers a 
subsistence only.” 

Answer to Question No. 43 — 

“ Except the Sayyads of Peshawar centre all the tribes stated that a 
father had full power to regulate the division of his property among his sons 
after his demise.” 


Pagvand rule applies. 

65 P. R. 1896—Mitha Khel Pathans of Peshawar Tahsil. 

1936, 168 I. C. 41—Khalils of Abdura. 

Chundavand rule applies. 

51 P. R. 1889—Muhammadan families in Yusafzai. 

13 P. L. R. 1906 (supp)—Razzar Pathans of Shaikjana village. 

= W. R. 1906 

1923, 73 I. C. 675—Gagiani tribe, Peshawar District. 

RAWALPINDI DISTRICT 

* Answer to Question No. 2 — 

“ In the case of all tribes, except the Dhunds, the answer to this 
question was that inheritance devolved equally upon all sons, whether by 
the same mother or not. Consequently, I have not thought it necessary in 
most cases to quote any examples in support of that custom, which is almost 
universal. 

“ In the case of the Dhunds, however, the answer was that the 
inheritance is divided according to the number of mothers, not the number 
of sons, i.e,, chundavand rather than pagvand ; the term chundavand is 
derived from the back hair of women known as the chunda. The term 
pagvand is derived from the word pag. 

“ As far as I have been able to judge, the custom of dividing the 
inheritance chundavand is universal among the Dhunds, the sons of each 
mother taking one share and dividing that share equally among themselves; 
but as it is contrary to the custom obtaining in most other tribes, I have 
quoted examples. 


* Customary Law of the Rawalpindi District, 1910 Edition, page 1. 
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“ As regards Hindus, in Kahuta, the custom appears to be to take 


pagvand, in the rest of the district chundavand. It is difficult to see why 
this should be, but the fact appears to be fairly well-established and 
examples are given on both sides of the question.’’ 

All tribes without exception now state their custom to be pagvand. 
The Hindus also say that they follow the custom of pagvand , but I am not 
sure that this is so. It is very doubtful if they have changed their custom 
since last settlement, but I give their statement for what it is worth. The 
case of the Dhunds is particularly interesting. They say that up to last 
settlement the custom of chundavand had always prevailed. After 
attestation of the last Riwaj-i-am the Maulvis of Mohra Iswal and Malot 
went round all the Dhund villages, and explained that the custom was 
unjust and opposed to Mohammadan Law. It has accordingly been 
abandoned, and the universal rule is pagvand . This statement was made 
by a very large gathering of Dhunds, including all the principal men of the 
tribe. It is entitled to great weight. It agrees with my experience gained 
in attesting many hundreds of mutations in Tahsils Kahuta, Murree and 
Rawalpindi. Pagvand is without doubt the universal and well-established 
rule of succession among the Dhunds. I quote below a few exceptions 
which have occurred. They are'plainly returns to an old abandoned custom, 
and in one case the old rule required the support of a testamentary deed. 
I record with confidence that pagvand is the custom of all Muhammadan 
tribes. As for Hindus I claim no great weight for the present attestation 
of their custom on this point. 

ROHTAK DISTRICT. 


* Answer to Question No. 42 .— 

“ All Jats say that the custom of chundahat is dying out and 
the tendency now is everywhere towards the always prevailing custom of 
bhaihat. All brothers therefore inherit equally, but when one or more 
wives is childless she retains a life-interest in a fraction of the property, 
according to the number of wives, e g., if of three wives one had three, one 
two and one no sons, one-third would be retained by the childless widow and 
two-thirds divided between five sons, who would ultimately inherit also a 
fifth each of the other third. Hira, ala lambardar and Gopu Jat of Rithal 
assert that in their village the widow inherits as a son and not on the 
uterine basis and quote instances. Sheo Ram, son of Gulab, Jat, died ; and 
Pat Ram son of Mukha, died. Each left two widows, one with two and 
one with no sons. In each case the property was divided into three. 


* Customary Law of the Bohtak District, 1911 Edition, page 24. 
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Ramlal, son of Sahiba, Jat, died leaving three widows, one with two, 
one with'one, and one with no sons, the property was divided into four. 

The sons of a lawful kafao inherit equally with those of shadi. No 
distinction of age is made except in the matter of lambardar where 
primogeniture rules (subject of course to disqualification under Government 
rules). The Jats of Jhajjar add that if karao is performed with a woman of 
another caste her sons are bathed in Ganges water and legitimised in the 
community and so inherit, but even if such son is the eldest he has no claim 
to lambardari 

Note.— It is commonly said that Chumar women are sometimes married and passed 
Off as Punian Jats. The Punian tribe is to the Jat what the Sheikh is to the Muhammadan. 

The Ahirs give the same reply as the Jats, but claim that the child of 
karewa will not inherit the lambardari if there is also a child of a biah, even 
though the latter be the younger. 

The Hindu Rajputs of Jhajjar and Brahmans throughout, mutatts 
mutandis, give the same answer and say the chundabat system is current. 
The former quote instances, e.g., Shibba Ram of Babrah had two wives with 
unequal number of sons, and in Ratanthal Hem Karan (ham KaranJ had 
two wives, one with one and one with four sons : in each case all sons 
inherited equally. 

The Hindus and Muhammadan Rajputs of Gohana and Rohtak 
on the other hand all say that chundabat is the rule and bliaibat the 
exception. Exceptional instances of bhaibat are quoted in the distribution 
of the estates of Najib Khan of Kalanaur, and Arshad Khan of Kalanaur. 

The Pathans of Gohana say the bhaibat is the rule, though chundabat 
is found in some families. Primogeniture only confers right to the 
lambardari, and caste distinctions there cannot be, as marriage is within the 
caste only. 

The Pathans, Sheikhs and Biloches of Jhajjar, excepting Pathans of 
Guriani zail, on the other hand say the chundabat custom alone prevails. 

These Pathans alone allege that of two wives if one is a Pathan or 
Rajput and the other not, the former or her issue will get two-thir s o t ie 
whole and the latter or her issue one-third and further t la ie is. 
of Pathani or Rajputni has preferential claim to the am ar ‘ lrl - 
Primogeniture all agree, governs the lambardari only. It is sni > e -S-> 
Amir Ali Khan son of Karam Khan of Jhajjar had a Mughlani an 
wife. The former inherited one-third and the latter two-thirds on- 
But this was before 1879 and no later instance can be cited nor a y 
instance as to the lambardari. The Pathans of Guriani zai sai 
follow the bhaibat rule. All agree, except Rithal above, that a cm ess 
widow retains a life interest in a share of the property corresponding 
number of wives. 
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Note.— There are definite instances of the custom of chundabat in certain tribes, 
villages, sub divisions or even families which can be substantiated. Jamna’s (late Zaildar 
of Ahulana) great grandfather had two wives with unequal number of sons, the division 
was made per stirpes, but the custom in the family is now per capita .” 

Pagvand rule prevails. 

C. A. 1126 of 1880—Gant Jats of Sonepat Tahsil. 

12 P. R 1899—Kataria Jats of Rohtak District. 

82 P. R. 1887; 1921, ) 

2 Lah, 383 : 1924, ) Sayyads of Rohtak District. 

6 Lah. 117 P. C. ) 

29 P. R. 1905—Yusafzai Pathans of village Dujana, Rohtak District* 

Chundavand rule applies, 

53 P. R. 1886—Sanwan Jats of village Daola, Rohtak District. 


SHAHPUR DISTRICT. 

* Answer to Question No. 2, Section V — 

“ All tribes except the Tiwana Chiefs. 

(1) Age. Where the sons inherit and there are more sons than one, 
no regard is paid to the age of the sons, nor is there any custom bj' which 
the eldest or youngest son takes more or less than his brothers. So far as 
age is concerned, all the sons inherit equally. 

Note. —The only case of inheritance in which regard is paid to the age of the sons, 
is in the devolution of the office of headman. This goes strictly in the eldest branch; so 
much so that if the eldest son of the deceased headman be dead or unfit, it will go to his 
eldest son, though a minor, in preference to a younger son of the deceased. 

Among the Hindus several instances were given in which the eldest 
son got one-fourth more (sawai) than each of the younger sons, but all agree 
that this custom, which seems most prevalent among the Aroras of Sahiwal 
and Nurpur, is exceptional. 

Tiwana Chiefs. 

The whole of the property of either of the two heads of the Tiwana 
family goes on his death to his eldest son, the younger sons being entitled 
only to maintenance. 

Note. Both Malik Tatah Sher Khan and Malik Sher Muhammad Khan, succeeded 
to the whole of their respective father’s property to the exclusion of younger brothers, and 
the family wish this custom of primogeniture to continue, 

(2) Caste . 

All tribes except the Malakwal family of Khokhars— 

So far as the caste or tribe of the mother is concerned all the sons 
share equally. 

Malakwal Khokhars. 

The sons of a wife of the Khokhar, Janjuha or Jalap tribe get a larger 
share than sons of a wife of an inferior tribe. 

A ote. Only one instance of unequal division made with regard to the tribe of the 
mother can be given. 


* Custom ary Law of the Shahpur District, 1896 Edition, page 42. 
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(3). Uterine descent. 

All tribes. 

No regard is paid to uterine descent. All the legitimate sons, whether 
by the same or different mothers take equal shares. 


Note .—Many instances were given in which sons by different mothers shared 
equally ( pagvand ) and the onlv instances in which the sons shared according to the 
number of mothers ( chundavand ) were a few among the Khokhars in which the father 
made the division in his lifetime and one among the Hindus. The pagvand rule is 
practically universal throughout the district. 


Pagvand rule applies. 

8 P. R- 1879—A wans of Mauza Nali, Tahsil Khushab. 

41 I. C. 283—Rindwanas (a sub-division of Mekan tribe). 

= 139 P. L. R. 1917 

55 I. C. 171—Mekans of Kot Bhai Khan, Shahpur Tahsil. 

= 117 P. L. R. 1920 

97 P. R. 1919—Gondal Jats of Tahsils Bhera and Sargodha. 
1935, 17 Lah. 90—Sayyads of Shahpur District. 

Chundavand rule applies. 

150 P. R. 1888—Bhatti Rajputs of Shahpur District. 


SIALKOT DISTRICT. 


* Answer to Question No. 33 

“ (t) All sons from the same father inherit his estate in equal shares. 
The pagvand rule is general. But the following communities have not yet 
given up the chundavand rule : 

{a) In the Bajwat of the Sialkot Tahsil, Rajputs (Baju and Manhas), 
Brahmans, Gujars and Arains. 

(6) Rajputs and Jats inhabiting the bank of the Chenab and falling 
within the Chaprar and Gondal zails in the Sialkot Tahsil. 

(c) The proprietors of villages Kanpur, Palaura, Mahadipur, Rangpur 

Jattan, Chak Latkan and the Brahman owners of Toranwal. 

(d) The Qureshis and the Bhatti Rajputs of Raya except those of 

Hachchar and the Khatris of Kalakhatai in Raya. 

(e) The Randhawa Jats inhabiting the villages on the right bank of 

the Ravi in the Raya tahsil ; and 

(/) the Salahria Rajputs of Parel, the Sayyads of Fattowali and the 
Deo Jats of Tapiala, the Bajwa Jats of Sahnewali, Zafarwal 
Tahsil. 

The Ghuman Jats of Sambrial and adjoining villages one and all 
state that though chundavand was their former rule they have given it 
up and it should be recorded that they now wish to be governed by the 
pagvand rule.” 


* Customary Law of the Sialkot District, 1917 Edition, page 21. 
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Pagvand rule applies. 

47 P. R 1901—Bedis of Chavinda, Tahsil Zafarwai. 

No. 530 of 1892—Jats Bajwa of Chavinda, Zafarwai Tahsil. 

No. 154 of 1912—Jat Chatha of village Mahmadwali, Zafarwai 


Tahsil. 


No. 373 of 1905—Arains of village Mianapura, Sialkot Tahsil. 

No. 84 of 1914—Chima Jats of village Budhai Chima, Raya Tahsil. 
No. 53 of 1897—Jats of village Maddo Kahlwan, Raya Tahsil. 

Chundavand rule applies. 

31 P. R. 1894—Ghuman Jats of Mauza Sambaryal, Tahsil Daska. 

27 P. R. 1912—Salaria Rajputs of Mauza Parel Tahsil, Zafarwai. 

28 I. C. 20—Hindu Jats of villages Dogranwali and Chawinda, 


*=26 P. L. R. 1915 Zafarwai Tahsil. 


A proprietor died leaving property in both these villages. A mutation 
was effected in village Dogranwali without any contest according to the 
chundavand rule. Held , the chundavand rule also applied to the property 
in village Chawinda. 

No. 250 of 1892—Jats of village Othian, Daska Tahsil. 

No. 211 of 1907—Jats of village Pung, Raya Tahsil. 

No. 391 of 1914—Bajwa Jats of village Sahnewali, Zafarwai 
Tahsil. 

No. 14 of 1912—Deo Jats of village Tapiala, Zafarwai Tahsil. 

No. 1404 of 1914—Jats of village Chawinda, Zafarwai Tahsil. 


SIRSA DISTRICT (old) 


* Answer to Question 2, Section V — 

“ Where the sons inherit and there are more sons than one.— 

(l) Age .—In no tribe is any regard paid to the age of the sons, nor 
is there any custom by which the eldest or youngest son takes more or less 
than his brothers. So far as age is concerned, all the sons inherit equally. 
(All tribes). 

Note .—The only case of inheritance in which regard is paid to the age of the 
sons, is in the devolution of the office of headman. This goes strictly in the eldest 
branch ; so much so, that if the eldest son of the deceased headman be dead or unfit, 
it will go to his eldest son, though a minor, in preference to a younger son of the 
deceased. 


(2) Caste .—In no tribe is any regard paid to the caste or tribe of the 
mother, provided that she was of a tribe with which marriage is by custom 
permissible. So far as the caste of the mother is concerned, all the sons 
share equally. (All tribes) 


(3) Uterine descent — 

(a) No regard is paid to uterine descent. All the legitimate sons, 
whether descended from the same or different mothers, take equal shares. 


* General Code of the Tribal Custom in the Sirsa District, 1882 Edition, page 116. 





PUNJAB CUSTOMARY LAW 
(All tribes except the Rains and Chamars.) 

(b) The sons share the property ot the father according to the number 
of mothers : the sons, however few, of one mother taking as much as the 
sons, however many, of another. (Chamars.) 

(c) There are instances both of division according to the number of 
mothers and of division by sons without regard to uterine descent. It is not 
clear whether the sons should take equally without regard to uterine descent, 
or should take according to the number of mothers. (Rains.) 

Note .—Among several other tribes besides the Rains and Chamars, 
there are instances of the sons having divided the property according to the 
number of mothers, or having made an unequal (division on some other 
principle. In such cases, the unequal division has usually been made in 
deference to the wishes of the father, or for some special reason, as, for 
instance, because the sons have made an unequal division of the father’s 
debt? or of the expenses of his funeral, which among the Bagri Jats 
and other Hindu tribes are often very heavy. Some of the Sikh Tarkhans 
and Hindu Khatris say that the property should be divided according to the 
number of mothers ; and some of the Mussalman Kumhars say that so long 
as the mothers live, they and their sons take each half the property, and on 
the death of the mothers, the sons share the whole equally* But the 
majority of these tribes, as well as all the other tribes, except the Rains and 
Chamars say that each son has an equal right to share in his father’s estate, 
whether the sons are all of one wife or of several. The Sikh Jats and the 
Wattus say that formerly the rule of division according to number of 
mothers was more commonly followed than it is now and that it is gradually 
becoming less and less common. This seems an interesting case of gradual 
but sure change of custom The strong general feeling against a division 
according to mothers is strengthened among Mussalmans by the knowledge 
that such a division is not in accordance with Muhammadan Law* 

Division according to number of mothers is called in Punjabi 
chundczvand , or division by braids ot hair ( chundct ) or mczwcin hissci or 
maottvand , in Hindi Maonbat or Maonbant . Division among the sons 
equally, without regard to the number of mothers, is in Panjabi pagvand, in 
Hindi bhaiyonbat or pagbant ,—Le„, division according to- the number of 
pagris or males. 

Associated and disassociated heirs—generally succeed equally* 


As a general rule under Customary Law associated and disassociated 
heirs succeed equally and the onus of proof is on those asserting the 
contrary (l)„ 



1908 See 9 P ' E ' 1877 ’ 71 ^ ®r. 1887 ; 82 p - jR" 1891; 75 P. L. R. 1904; 140 P. R* 
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eld to succeed equally. 

Ambala District. 

81 P. R. 187+ (F. B.)—Banias of Jagadhri. 

21 P [ r. 1881— Jats of Tahsil Pipli, association with the deceased 
gives no preferential right of succession among heirs 
who are otherwise equally entitled. 

C. A. 821 of 1882—Jats of Ambala District. 

127 P. R. 1884— Sidhu Jats, Tahsil Jagadhri. 

71 P. R. 1887 —Bains Jats, Tahsil Rupar, and generally. 

18 P. R. 1872—Agriculturists of Ambala District, generally. 

Attock District. 

58 P. R. 1892 —Sheikhs of Mauza Sams, Attock District. 


Delhi District. 
102 P. R. 1876 


Jats of Delhi, in the absence of a clear separation, 
by which all future claims are relinquished. 

Ferozepur District. 

123 P. R. 1879—Brahmin Agriculturists of Dharm Kot, Zira Tahsil. 
Gujranwala District. 

23 P R. 1884— Agriculturist Brahmins of Tahsil Basaon, Gujranwala 
District. 

Hoshiarpur District . 

75 P. L. R. 1904—Rajputs of Dasuya Tahsil. 

Lahore District. 

9 P. R. 1877— Dhariwal Jats of Lahore District. 

44 P. R. 1884—Khatris of Lahore, in regard to ancestral immoveable 
property. 

32 P. R. 1891—Jats of Lahore District. 

Ludhiana District. 

76 P. R. 1879—Jats of Mauza Aghwar Lopan, Tahsil Jagraon. 

Sialkot District . 

129 P. R. 1890—Jats of Mauza Sokewal, Tahsil Pasrur. 

Held, associated heirs to exclude disassociated heirs. 

Ambala District. 

7 P. R. 1870—Hindus of Ambala District, governed by Hindu Law. 
Ferozepur District. 

143 P. R. 1888—Jats of Ferozepur District, where the separation was 
of villages. 

Jullundur District. 

8 P. R. 1876—Agriculturists of Jullundur, where associated heir had 

originally taken one instead of two shares. 

Lahore District. 

19 P. R. 1874—Jats of Lahore, general. 

44 P. R. 1884—Khatris of Lahore, in regard to self-acquired property. 
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Ludhiana District . 


C. A. 498 of 1871—Hindus of Ludhiana District, governed by Hindu 
Law. 

Property acquired by sons in a joint family. 

When an estate has been held jointly by father and sons and one of 
the sons has acquired property, is such property excluded from partition on 
the death of the father ? 

Generally the rule is that the self-acquired property of one son, 
a member of a joint family, does not devolve on that son to the exclusion of 
the others on partition unless in the case of property received from his 
father-in-law’s or maternal grand-father’s family when it remains his 
absolutely, but if a son lives separately from his family any property 
he may acquire remains his own. 

Atnbala District. 

“ Custom coincides with common sense ” (1). 

Amritsar District. 

“ The property acquired with the aid of joint resources is deemed joint 
and will be divisible among all the sons. The other property acquired by 
the son or sons living jointly with the father will be exempt from 
distribution. Most of the tribes, however, state that as the moveable 
property of both classes is not distinguishable it is divided among all 
the sons ” (2). 

Delhi District . 

“When an estate has been held jointly by a father and his sons, all 
the property is divided equally on his death by all the sons, with the 
exception of such moveable property as the women’s ornaments and 
clothes ” (3). 

Dera Ghazi Khan District . 

“ All tribes in the Jampur and Rajanpur Tahsils and all tribes 
excepting the Khosas and miscellaneous Biluches in the Dera Tahsil state 
that all property acquired by a son in a joint family is invariably subject to 
division. The Muhammadan tribes of the Sanghar Tahsil would however 
exempt property inherited from the mother’s side. The Khosas and 
miscellaneous Biluches of the Dera Tahsil on the other hand state that 
property acquired by individual exertion is exempt from division. 

The Hindus throughout the district state that property acquired by a 
son in a joint family is subject to division ” (4). 

Dera Ismail Khan District. 

“ All tribes except Babars and Biluch Pathans in Paniala. 

(1) Answer to question No. 81, Customary Law of the Ambala District, page 18. 

(2) Answer to question No. 46, Customary Law of the Amritsar District, page . 

(8) Answer to question No. 46, Customary Law of the Delhi District (old), page -d. 

(4) Answer to question No. 81, Customary Law of the Dera Ghazi Khan District, 

page 29. 
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In a joint undivided family, all property held jointly by the father and 
his sons at the former’s death will be divided equally among the latter. But 
property acquired through a female by gift or otherwise is not included and 
remains in the exclusive possession of him who acquired it. 

If one of the brothers die childless after the division of the ancestral 
property and have no widow to succeed him, his share would go to his 
uterine brothers. 

If the deceased had some personal endowment in the shape of a Jagir 
or inam it would descend to his eldest son. 

Hindus say that with the consent of the owner, acquired property may 
be distributed with the joint property ” (l). 


<SL 


Ferozepur District • 

“ If the acquisition has been made from the income of the ancestral 
estate, all sons will share alike on the decease of the father. If, however, a 
son acquired property from his own earnings or by inheritance through a 
female, he alone retains possession of it ” (2). 


Gujranwala District. 

“ Property acquired by one of the sons during the lifetime of father is 
set apart and goes to him alone at the partition of their father’s estate, 
which is shared equally by all the sons ” (3). 


Gujrat District. 

“ The property acquired by the son or sons or inherited from maternal 
grandfather, father-in-law or any relation of wife will be exempt from 
distribution. The property acquired with the aid of joint resources is 
deemed joint and will be divisible among all the sons ” (4). 


Gurdaspur District. 

“ All the tribes with the exception of the Brahmans and Mallahs of 
the Shakargarh Tahsil state that property acquired by any of the sons by 
gift or by inheritance in the female line or through a female will be 
considered his separate property. The Brahmans and Mallahs state that all 
property acquired will be considered joint as long as the family remains 
joint, whether the acquisition be made by gift, or inheritance or otherwise. 
The earnings of a son are, as a rule, considered his separate property only 
after he has separated from the rest of his family. Only the following tribes 
regard them as his separate property even when he has not separated from 
the rest of his family:— 


Gurdaspur —Kakkezais. 

Batala —Brahmans and Khatris. 


(1) Answer to question No. 4, Section V, Customary Law of the Dera Ismail Khan 
District, page 33. 

v 2) Answer to question No. 38, Customary Law of the Ferozepur District, page 126. 

(3) Answer to question No. 36, Customary Law of the Gujranwala District, page 22. 

(4) Answer to question No. 46, Customary Law of the Gujrat District, page 21. 
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The property acquired by means of the joint resources of the family 
is not considered as the separate acquisition of any son ” (l). 

Hoshiarpur District. 

“ Generally the rule is that the self-acquired property of one son, a 
member of a joint family, does not devolve on that son to the exclusion of 
the others on partition unless in the case of property received from his 
father-in-law’s or maternal grandfather’s family when it remains his 
absolutely, but if a son lives separately from his family any property he may 
acquire remains his own. Mahtons, however, say that if a son receives 
property from his maternal grandfather it does not remain his separate 
property, but all his brothers are entitled to participate, while Brahmins and 
Khatris go slightly farther and say that all brothers are entitled to 
participate in auy property acquired by one from a relative who is equally 
related to all of them, and that if the brother who acquires/'nsists on keeping 
it to himself he cannot succeed to his father’s property otfhis death ” (2). 

Hissar District. 

“ AH tribes. —In such cases property acquired by one of the sons is set 
apart and goes to him alone. The estate of the father, whether moveable or 
immoveable, ancestral or acquired, is shared by all the sons (3). 

Jhelum District. 

“ Janjuas of Jhelum , Mughals of Jhelum and some Mairs. 

Property acquired by gift or inheritance from relations through a 
female is excluded from partition, unless the sharer who acquired it consents 
to its inclusion. Property otherwise acquired is divided equally by all, 
provided the family is joint. 

All other tribes , including Hindus — 

Except by consent of the person who acquired it all such property is 
excluded from partition ” (4). 

Jullundur District. 

“ All tribes. —The self-acquired property of one son remains excluded 
from partition as well as the property acquired by him by gift or succession 
from maternal grandfather or his father-in-law or other relative through a 
female. 

The property acquired from the joint income of the family is liable to 
partition even though it may be in the name of one son (5J. 


(1) Answer to question No. 4, Part II —Section I, Customary Law of the C i F 

district, page 25. . qq 

(2) Answer to question No. 35, Customary Law of the Hoshiarpur istric > Ph 

(3) Answer to question No. 44, Customary Law of the Hissar District, pa^e 

(4) Answer to question No. 44, Customary Law of the Jhelum District, page . 

(5) Answer to question No. 35, Customary Law of the Jullundur District, page 
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Kangra District- 

“ Generally the rule is that the self-acquired property of one son, a 
member of a joint family, does not devolve on that son to the exclusion of 
the others on partition unless in the case of property received from his 
maternal grandfather or others when it remains his absolutely, but if a son 
lives separately from his family any property he may acquire remains 
his own ” (l). 


Tahsil Kaithal and Parganah Indri (Karnal District). 

“ If a son, who lives with his father and is joint with him in food, 
acquires property, it is not excluded from partition on the father s death. 
If, however, the son became separate in his father s life-time, and subse¬ 
quently acquired property, his brothers have no claim to share in such 
property ” (2). 


Lahore District. 

“ All tribes. —The property acquired with the aid of joint resources is 
deemed joint and will be divisible among all the sons. The other property 
acquired by the son or sons living jointly with the father will be exempt 
from distribution ” (3). 

Ludhiana District. 

“ At last Settlement the custom was found to be that only separate 
property acquired by gift or will, or in jahez , or from the wife s relations, 
was excluded from partition ; but the Hindu Rajputs of Samrala said that no 
property, and the Dhaliwal Jats of Ludhiana that only property received 
from the wife’s parents, is excluded from partition. 

The universal custom now is that all property acquired by one son in 
the life-time of their father remains his exclusive property on the death of 
the father ” (4). 

Mianwali District. 

“ All tribes. —When an estate has been held jointly by a father or his 
sons, all the property moveable or immoveable, whether ancestral or self- 
acquired, is divided equally on his death by all their sons, with the 
exception of property which may have been acquired by a son by inheritance 
from his mother’s father or by gift or by order of court, or acquired by the 
son himself and kept separate from the other property (or among Hindus 
acquired through his wife) ” (5). 


(1) Answer to question No. 38, Customary Law of the Kangra District, page 62. 

\ (2) Answer to question No. 31, Customary Law of Tahsil Kaithal and Parganah 
Indri (Karnal District), page 9. 

(3) Answer to question No. 27, Customary Law of the Lahore District, page 27. 

(4) Answer to question No. 35, Customary Law of the Ludhiana District, page 64. 

(5) Answer to question No. 4, Section V, Customary Law' of the Miamvali District, 
page 25. 
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Multan District . 

" All sons share equally in the joint property. If, however, a son has 
acquired property through a female, he is entitled to get it to the exclusion 
of other brothers ” (l). 

Muzaffargarh District. 

“ When an estate has been held jointly by a father and his sons all the 
property, moveable or immoveable, whether ancestral or self-acquired, is 
divided equally on his death by all the sons, with the exception of property 
which may have been acquired by a son by inheritance from his mother’s 
father or through his wife or by gift. Such property is retained by the son 
who has acquired it ” (2). 

Peshawar District . 

“ Among Muhammadans of the district there is no such thing as joint 
proprietorship of a father and his sons. In the life-time of the father the 
family estate belongs to him, unless he expressly alienates it from himself 
by gift. Accordingly acquisitions by sons will or will not be divisible with 
the estate according as they were or were not merged in it while in the 
father’s hands. There is no obligation on the son, if an adult, to merge his 
separate acquisition in the family estate.” (3) 

Rohtak District. 

“ Jats throughout, Brahmans throughout, Hindu and Muhammadan 
Rajputs throughout, Ahirs, Pathans of Gohana reply that all property, even 
if acquired by the sons, is divided, save any property that has gone to any 
son through his mother or wife, which is excluded. Subject to this all share 
equally (except where chundahat prevails) no distinction being made between 
married and unmarried sons, or between the one that performed the kiria 
and the others. The Pathans, Sheikhs and Biloches of Jhajjar give the 
same answer, but with the rider that if any son takes his share of the 
father’s property during the latter’s life-time and separate off, then at the 
father’s death he does not share in the distribution of the joint estate, nor 
have his brothers any claim on his share or on anything he may have 
acquired since separation.” \4) 

Shah pur District . 

“ Mussulmans generally — 

When an estate has been held jointly by a father and his sons, and is 
distributed amongst them on his decease, all the sons share equally in the 
whole property, moveable or immoveable, ancestral or acquired, except (l) 
property which has been given to one of several wives by. her own family^ 




(1) Answer to question No. 38. Customary Law of the Multan District, page 1 76. 

(2) Answer to question No. 37, Customary Law of the Muzaffargarh District, 

PagC (3) Answer to question No. 44, Customary Law of the Peshawar District, 
(4) Answer to question No, 44, Customary Law of the Rohtak District, page, 26. 
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PREFERENCE OF ONE SON TO OTHERS 

goes to her own sons only, and (2) property which one sharer has 
acquired by gift from outside the family or otherwise, which remains 
with him. 

Gondals , Ralijas . 

The same, except that all the property is divided except what one 
sharer may have acquired for himself by gift or otherwise. 

Hindus . 

On partition, after the death of a father, it is usual to keep as 
common property of the sons any property set apart for religious or charit¬ 
able purposes ( dharatn khata) such as a dharamsala or a tank or a sum the 
proceeds of which are spent on such purposes in the father s name. If the 
property has hitherto been held in common, the whole of it comes into the 
partition except property which may have been acquired by one sharer by 
gift or otherwise and is still in his or her separate possession, but even such 
property, if it has become merged in the joint property, is brought into the 
partition.” (l) 

Sialkot District . 

“ Yes, (the acquisitions made by the sons are exempt from distribution) 
provided that the son or sons acquired the rights without any contribution 
from joint sources.” (2) 

Preference of one son to the others 

Can a father in his life-time nominate a particular son as the fit person 
to take a larger share than his brethren after the father’s decease ? 

It is generally admitted that the father has no such power with 
regard to ancestral property ; though he has full liberty with respect to his 
acquired property. In certain cases a particular son may be nominated 
and may receive a gift during his father’s life-time which he may retain 
permanently, but cannot take a larger share than his brothers on the father s 
death either in addition to or in lieu of such gift. Such cases, however, 
are exceptional. (Such a custom exists in Sanghar in Dera Ghazi Khan 
District— See answer to Question No 30 , Customary Law of the Dera 
Ghazi Khan District.) 

In some cases a man may allot one son a larger share than his 
brethren, but it has no effect after his death except where the property is 
self-acquired, in which case a man can make such distribution as he 
likes. 

Exceptions. 

Gurdaspur District . 

“ None of the tribes admit the father’s power of unequal division as 
regards ancestral immoveable property. His power regarding self-acquired 
property is also denied by all the tribes except the following 

(1) Answer to Question No. 9, Section XI, Customary Law\of the Shahpur 
District, p. 78. 

(2) Answer to Question No. 36, Customary Law of the Sialkot District, p. 23 
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Batala— Brahmans, Khatris, Arains aild the Sayyads of Batala 
town. 

Gurdaspur— Hindu and Mohammad an Jats, Harnis, Arains, Gujars. 
Mallahs, Khatris, Brahmans, Bedis and Sodis and Pathans, 
Sayyads and Kakkezais. There is, however, difference of opinion 
among the Pathans. 

There is no well-defined custom as regards moveable property. The 
father can of course dispose of it as he likes in his life-time. Any 
disposition of it intended to take effect after his death will be considered 
invalid by the tribes, that deny his power of unequal distribution in regard 
to self-acquired immoveable property (l).” 

Hissar District 

“ Among all tribes, except Mahajans, a father cannot nominate a 
particular son to take a larger share than his brothers ; among Mahajans a 
father can divide his self-acquired property among his sons as he likes ; 
but he cannot do so in regard to his ancestral property (2).” 

Jhelum District . 

“ All tribes except as noted below — 

No : except as regards property acquired by himself : Jhelum Janjuas 
say he cannot do so even in that case. 

Jalaps. 

See reply to Question No. 42 (page 285). 

Gujars , family of Fatteh Muhammad , son of Nurdad of Kala . 

The father has this power, as entered in the old Riwaj-i-am. 

Janjuas of Find Dadan Jinan , Gctkkhars , Phaphras f Awans of 
Tallagang — 

The father can appoint a larger share for a favourite son or a smaller 
share for a disobedient son, but the difference ought not to be large and no 
instances can be given where this has been done, except one in Dandot 
amongst the Janjuas (3).” 

Jtdlundur District . 

“ A father cannot direct an unequal distribution of his ancestral 
property among his sons, but he can give larger share out of his self- 
acquired property to any one of his sons. 

In the Nawanshahr Tahsil a father has no right to give one of his 
sons a larger share of his property than the others whether the property be 
ancestral or self-acquired. 


(1) Answer to Question No. 3, Part II, Section I, Customary Law of the Gurdaspur 
District, p. 24. 

(2) Answer to Question No. 43, Customary Law of the Hissar District, p. 27. 

(3) Answer to Question No. 43, Customary Law of the Jhelum District, p. 39. 





PREFERENCE OF ONE SON TO OTHERS 

Among Jat Muhammadans, Arains, Awans and miscellaneous 
Muhammadans of the Jullundur Tahsil father cannot distribute unequally 
his immoveable property whether it may be his ancestral or self-acquired 
but he may do so in case of moveable property” (l). 

Kangra District. 

“ The Rajputs, Katoches, Mahajans, Ghirths and Jats of Nurpur 
Tahsil say that a father can give a larger share to a particular son even if 
the property is ancestral. All the tribes of Dehra and Hamirpur Tahsils 
also say the same. 

The Brahmans and Thakars and Rathis of Nurpur Tahsil say that 
he can give a larger share only in self-acquired property. All the tribes of 
Kangra and Palampur Tahsils say that the father has no such power and 
has never exercised it. 

All the tribes except those of Dehra and Hamirpur Tahsils say that a 
father can exclude a particular son in case of change of religion and of 
leading an immoral and extravagant life (2).” 

Ludhiana District. 

“ So far as ancestral property is concerned, a father can in his life-time 
give one of his sons a larger share of his property, than the others : but such 
an arrangement has no effect after the death of the father, and all sons 
are entitled to succeed equally. The custom of the “ chosen son ” 
unknown. 

But a man can gift his self-acquired property to one of his sons, 
especially when he is living with him. What is usually done is to acquire 
the land by purchase or mortgage in the name of the favoured son, who con¬ 
tinues to be the sole proprietor even after the father’s death (3).” 

Mianwali District. 

“ All Mussalmans except Jats and Biloches — 

If a father permanently separates off one of his sons, giving him 
certain property and the other sons live with him, neither the separated son 
nor those associated with the father can after the father’s death claim to 
equalize the distribution. 

But if a son is separated as a temporary arrangement and is given a 
piece of land by way of maintenance, then the shares are equalized after 
the father’s death. 

A Jat father can in his life-time nominate a particular son to receive 
a large share of the property than his other sons, after his death, if the 
property be self-acquired. He cannot, however, make such a deposition in 
respect of ancestral property. 


(1) Answer to Question No. 34, Customary Law of the Jullundur District, page 32 

(2) Customary Law of the Kangra District ; Answer to Question No. 37, page 61. 

(3) Answer to Question No. 34, Customary Law of the Ludhiana District 
page 63. 
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A father cannot in his life-time nominate a particular son to receive 
a larger share of the property than his other sons, after his death. 

Note. The customs alleged by the Jats and Biloches are not supported by 
examples. Among the Jats ancestral property has been distributed unequally among the 
sons and similar deposition of property has also been* made among the Biloches. The 
custom therefore appears to be the same among all Mussalmans, in fact all tribes. It 
appears however that whenever an unequal distribution is intended, the father gives effect 
to it in his life-time. 

Hindus — 

A father can in his lifetime nominate a particular son to receive a 
larger share of his property than his other sons after his death whether 
the property be ancestral or self-acquired ” (l). 

Multan District, 

“ Arains of the Lodhran Tahsil and Mitru Rajputs of Mailsi say 
that father has such power. All Muhammadan tribes of the Multan 
Tahsil, except Pathans, Sayyads and Qureshis, say that a father has such 
power but it must be exercised in writing and is provisional on the sons 
being by one mother. 

Hindu tribes of Shujabad admit the power in favour of an able son, 
who is expected to improve the property, but say that effect must be 
given during the lifetime of the father ” (2). 

Muzaffargarh District, 

Pathans, Sayyads, Qureshis, the Hindus of Alipur, Jats of Leiah, Jats, 
Biloches and Pathans of Kot Adu, Jats, Biloches and the Pathans of 
Muzaffargarh Tahsil are agreed that a father cannot in his life-time nominate 
a particular son to receive, after his death, a larger share of his property 
than his other sons. Among the Jats of Kot Adu there are instances 
wherein the father had given a rather larger share to a son who was stand¬ 
ing for lambardarship or zaildarship. All these instances were really by 
consent of the whole family to prevent the appointment from passing away 
from it. The Biloches, Pathans, Sayyads, Qureshis and Hindus of Leiah 
Tahsil and the Sayyads, Qureshis aud Hindus of Kot Adu and Muzaffar¬ 
garh Tahsils and the Jats and Biloches of Alipur Tahsil depose that among 
them a father can in his life-time nominate a particular son to receive a 
rather larger share of his property than his other sons after his death. 
Among the Pathans of Leiah Tahsil this preference, if given, is generally 
given to the eldest son. 

Among the Sayyads and Qureshis of Leiah Tahsil, the Qureshis and 
Hindus of Kot Adu, the Sayyads, Qureshis and Hindus of the Muzaffargarh 
Tahsil a father may give one son a larger share out of self-acquired 
property, but not of ancestral property. The instances given by the 
Sayyads of Leiah, however, show that this was done in cases of ancestral 
property (3). 

(1) Answer to Question No. 3, Section V, Customary Law of the Mianwali District, 
page 24. 

(2) Answer to Question No. 37, Customary Law of the Multan District, p. 75. 

(3) Answer to Question No. 36, Customary Law of the Muzaffargarh 
District, p. 75. 
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Shahpur District . 


All Musalmans — 

A father cannot in his lifetime 
person to take a larger share than his 


nominate a particular son as the fit 
brothers after the father’s decease. 


Hindus . 

A father can in his lifetime gift a larger share to one son than to the 
others ” (l). 

Right of representation—principle. 

The principle of representation generally recognized in the Punjab 
according to the Customary Law is that when there are male descendants 
who do not all stand in the same degree of kindred to the deceased, and the 
persons through whom the more remote are descended from him are dead, 
each descendant takes the share which his immediate ancestor, if alive, 
would have taken. The nearer does not exclude the more remote. The 
estate is divided into such a number of equal shares as corresponds with 
the number of the male lineal descendants of the deceased, who either 
stood in the nearest degree of kindred to him or, having been of the like 
degree of kindred to him, died before him leaving male lineal descendants 
who survived him. The share of each male lineal descendant is taken by 
him, if he himself is alive, and if he is dead, the share is taken by his male 
lineal descendants (2). 


To illustrate the principle— 

A (deceased) 


r-1 

B C 

(died during the life-time 
of A, his father) 



) 

E 



A dies leaving behind him his son C and his grandsons, D and E, sons 
of B, A’s son who died during his life-time. D and E will get one-half of 
A’s property in equal shares as representing their deceased father B while 
C will inherit the other half. 



“ As regards the succession to proprietarv rights, the principle of 
representation generally recognized in the Punjab is that if a man be dead 
his place is taken by his son, or, if the son also be dead, by the grandson, 
and in such a case the son or grandson is in just as good a position as the 
father or grandfather ” (3). 

The principle of representation is not recognized either by Hindu 
Principle of re- or Muhammadan Law, and cannot, therefore, be 

phcable^w Ve r P e a PP lied to cases where the parties are admittedly 

parties are govern- governed by their personal law and not by custom (4). 
od bv personal law 
and not custom. 


(1) Answer to Question No. 4, Section V, Customary Law of the Shahpur District 
p. 43. 1 * 3 

P ( § jf}?* B - 1884 « 26 P - E 1885 5 13 0 P. R. 1888 ; 99 P. R 1893 ; 9 P. R. 1899 ; 

(3) 1922, 68 I. C. 767 at p. 768=A. I. R. 1922 Lah. 471. 
twiit pfjE’jWofuSP. sff ° f Amritsar); See also 39 p. R. 1884; 8 P. R. 
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Amongst the Gaur Brahmans of village Chiragh in Delhi Province, 
who are governed by agricultural custom, the remoter kindred are not 
excluded by the nearer kindred (l). 

Among Rawals of the village Pandori Bibi in the Tahsil and 
District of Hoshiarpur, there is a custom modifying Muhammadan Law 
to the extent of allowing the son of a predeceased son to succeed his 
grandfather (2). 

But where the parties are governed by strict Muhammadan Law 
(Pathans of Ludhiana City), theory of representation does not apply (3). 

Under the Shia law, however, the right of representation exists, and 
applies equally to females as to males (4).— Sayyads , District Ambala. 

Principle of representation applies to daughter and daughter’s sons of 

Daughter and a predeceased son also. According to the general agricul- 

daughter’s sons of tural custom a grand-daughter and her sons are more or 

a predeceased son. , , . . 

less on the same footing as a daughter and her sons as 

against a distant collateral. In Inayat v. Mst. Bharai , (5) in which the 

parties were Dinga Stals of Jhang District, Tek Chand J. observed— 

In answer to Question No. 3 given by the members of the Sial 

tribe it is distinctly stated that if a person dies leaving the descendants 

of a pre-deceased son, their descendants succeed to his property in the 

same way as the pre-deceased son would have himself succeeded. This 

indicates that the right of representation is recognized to the fullest 

extent amongst the members of this tribe. This answer is in accord with 

the general agricultural custom of the province which on the whole favours 

the right of descendants of a pre-deceased person to succeed.” 

By custom among Sayyads of Kharkhauda, District Rohtak, the 
right of representation exists in favour of females (6). Their Lordships of 
the Privy Council, while affirming the judgement of the Lahore High Court 
in the above case, observed.—“ But Sarfaraz Ali was dead, and the plaintiff 
his daughter alleges that by the code of customary rules regulating 
succession in the family {Arab Sayyads ), the principle of representation is 
sanctioned, and she claims that by virtue of it she, as Sarfaraz Ali’s 
daughter, in the absence of male issue, represents him and stands in his 
place. Their Lordships agree that representation is a part of the rules of 


(1) Misri Lcil v- Baba Lal~ A. I. R. 1936 Lah. 679=166 I. C. 748; See also 
A. I. R. 1936 Lah. 151. 

(2) Panna Lai v. Mohd. Hussains A. I. R. 1931 Lah. 231=1311. C. 288. 

(8) Nizam Din Khan v. Rashid Ali Khan— A. I, R. 1934 Lah. 902=16 
Lah. 12. 

(4) Sayyad Muhammad v. Mst. Azim-iin-Nisa— A, I. R. 1935 Lah. 540=156 
I. C. 61. 

(5) A. I. R. 1928 Lah. 291=9 Lah. 180. 

(6) 1921, 2 Lah. 383; 1920, 4 Lah. L. J. 496. 
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Burden of proof. 


PRINCIPLE OF REPRESENTATION 


succession in this family. It is settled by judicial decision that a son in 
matters of inheritance represents his deceased father, and the record 
discloses instances of succession in which a widow was recognized as the 
representative of her husband, and a daughter as the representative of a 
deceased uncle. It is thus shown that sex is not a bar to representation 
but that widows and daughters in the absence of sons can claim the right in 
their favour ” (]). Similarly, it has been held that among Sayyads of 
District Ambala, daughters have a right of representation (2). 

The burden of proving the inapplicability of the 
principle of representation is on the party denying the 
right of representation. 

Judicial decisions. 

Right of representation has been judicially found to exist among— 

Aroras. 

148 P. R. 1890—of Dera Ismail Khan and Bhakkar. 

Awans. 

C. A. 2354 of 1886 ) 

130 P. R. 1888 J ° f Jhdum DiStriCt - 

Banias. 

39 P. R. 1884—Agarwal Banias of Gurgaon. 

Gujars. 

8 P. R. 1889—of Gujrat. 

Jats. 


of Ambala. 


C. A. 1067 of 1871 
C. A. 1325 of 1871 
C. A. 766 of 1878 
91 P. R. 1879 

26 P. R. 1885—Ranjha Jats of Mauza Wan, Tahsil Bhera. 

129 P. R. 1890—of Mauza Sokiwar, Pasrur, Sialkote. 

Kan jars. 

196 P. L. R. 1912—of Jagadhri, Ambala District. 

Kashmiris. 

8 P. R. 1907—Muhammadans of Banga, Tahsil Nawanshahr, District 
Jullundur. 

17 P. R. 1913—Muhammadan comb-makers of Jhelum City. 

Khojas. 

140 P. R. 1908—Shamsi Khojas of Lahore District. 

Mahajans. 

C. A. 925 of 1881 
71 P. R 1882 


of Karnal. 


(1) 1924, 6 Lah. 117 (P. C.); followed in 1927, 28 P. L. R. 322, 

(2) Mir Azam v. Sher Dost —3 P. R. 1890, 
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Mehmars. 

172 P. R. 1882—of Mauza Lalton, Ludhiana District. 

Mughal Khels. 

51 P. R. 1896—Bannu, in succession to estate of unmarried females. 


Pathans 

80 P. R. 1882—Mauza Shinka, Attock District. 

3 P. R. 1890—Abbas Khels of Bannu District. 

99 P. R. 1893—of Bannu District. 

50 P. R. 1894—Kaka Khels of Peshawar District. 


Rajputs. 

63 P. R. 1871—of Amritsar District, if male heir has already 
succeeded to father, but if he has abandoned his 
father’s estate, he cannot succeed to an uncle 
equally with another uncle. 


Sayyads. 

60 P. R. 1878 ) 

82 P. R. 1887 i Sayads of village Kharkhauda, Rohtak 

1921, 2 Lah. 383 r District. 

1920, 4 Lah. L. J. 496 
1924, 6 Lah. 117 P. C- 

102 P. R. 1901—Gardezis of Tahsil Lodhran and Multan. 

25 P. L. R. 1906—Sufis of Ludhiana city. 

A. I. R. 1935 Lah. 540—Sayyads of Ambala District. 

Exceptions. 

Ambala District. 

“ 1887 .— The right of representation is universally admitted, the sons 
of a deceased son succeeding jointly to their father s share. Muhammadan 
tribes expressly notice that they are governed in this point by Hindu custom 


and not by Muhammadan Law. 

1918 —The Sunni Sayyads of Sadhaura, Naraingarh Tahsil, show 
some tendency to follow Muhammadan Law which excludes the sons of 
sons who predecease their father (l).” 


Dera Ghazi Khan District. 

“ All the Muhammadan 'tribes of the discrict (excepting the Khosa 
and miscellaneous Biluches of the Dera, the Gurchannis of Jampur, and 
the Biluch tribes of the Rajanpur Tahsil) who professed to be governed y 
the Muhammadan Law in matters of inheritance, state that grandsons do 
not receive their deceased father’s share unless it is formally bequeathed 
to them by their grandfather. Among Hindus and the Biluch tribes 
included in the exception m<entioned above the grandsons receive the share 
.of their deceased father. The preference given to the provision ° „ 

(1) Answer to Question No. 82, Customary Law of the Ambala District, page 18. 
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Mtihammadan Law by the Legharis, Sori and Tibbi Lunds is, however, a 
very recent discovery on their part and there are no instances of the grand¬ 
sons being deprived of their share, while instances to the contrary are 
numerous (1).” 



“ The Biluch tribes throughout the district allow grandsons only the 
share their deceased father would have received with the exception of those 
of Sanghar who say that if there are no sons but only grandsons, the 
latter share equally unless their grandfather by will makes an unequal 
division. Among the Jat tribes grandsons are only entitled to share in the 
event of no sons having survived, and in that case the Jats of Sanghar and 
Rajanpur say the estate is divided among all grandsons equally (per capita ), 
while those of Dera Ghazi Khan and Jampur divide the estate according to 
the share of the sons (per stirpes ). Sayyad custom is identical with that of 
the Jats of the same tahsil. 


A. H. D. 

As before, but the Legharis and Lunds (Sori and Tibbi) and some 
other miscellaneous Biluch tribes now profess to follow the provisions of 
the Muhammadan Law viz*, that grandsons are not entitled to a share in 
the presence of sons without a special will, and in the case of there being 
no surviving son, the grandsons will divide the estate equally (per capita ). 
The Khetrans of Vahoa follow the Muhammadan Law (2).” 

Dera Ismail Khan District. 

Babars and Biluch Pathans of Paniala follow the Muhammadan 
Law, whereby the grandsons get no share when sons are alive. 


Note. 1 hese latter tribes persistently state this rule, but I believe 
in practice it would be regarded as injustice and no satisfactory instance 
was produced (3) ” 

Muzaffargarh District. 

Exceptions .—Some Pathans allege that in accordance with Muham¬ 
madan Law the more remote relatives are excluded by the nearer 
descendants. They have quoted one instance in which the surviving sons 
of a man excluded from inheritance the sons of their brother who had 
predeceased their father (4).” 

Peshawar District. 

“ The universal practice in respect of exclusion of more remote by'! 
nearer lineal descendants is opposed to the Shara, viz., the nearer do not 


(1) Answer to Question No. 32, Customary Law of the Dera Ghazi Khan, District 

p. 30. 

(2) Answer to Question No. 33, Customary Law of the Dera Ghazi Khan District 

p. 30. 

(3) Answer to Quostion No. 5, Section V, Customary Law of the Dera Ismail Khan 
District, page 34. 

(4) Answer to Question No. 5, Section V, Customary Law of the Muzaffargarh 

District, 1903 Edition, page 30. ° 
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exclude the more remote. The simplest case is that where the deceased 
leaves a„son and a grandson, the father of the latter being dead By 
Peshawar custom the son and the grandson inherit equally. A few city 
families possibly follow the strict rule of Muhammadan Law ; one instance 
of its observance is alleged among the Khwaja community (1).” 

“ All tribes, except city Saiyads, are agreed that the estate will 
devolve according to the ordinary rule of inheritance, whether per capita or 
per stirpes , among the male lineal descendants (2).” 

Right of representation. —Pagvand v. Chundavand rule. 

According.to the general rule of representation described above, when 
there are male descendants who do not all stand in the same degree of 
kindred to the deceased, and the persons through whom the more remote are 
descended from him are dead, each descendant takes the share which his 
immediate ancestor, if alive, would have taken. To illustrate it 


Mst. X 


I 

B 


A (deceased) 


(died during the 
life-time of his 
father A) 


f 


I 


Mst. Y 


D 

V 


1 

E 


r 

F 


1 

G 


A dies. He bad two wives Mst. X and Mst. Y. From X he had a 
son B who died during the life-time of his father, and from Y he had three 
sons C, D and E all alive at his death. B left two sons F and G surviving 
at the death of A. 

If Pagvand rule prevails in the family, F and G will inherit one-fourth 
of A’s property while the remaining three-fourth will go to C, D and E. 
If Chundavand rule prevails, F and G will inherit to the extent of one-half 
and C, D and E the other half on A’s death. 

The onus of proving the contrary rests on the person denying it. 

See also notes under “Principle of representation among collaterals .” 

STEP-SONS 

80. As & general rule, step-sons do not inherit the 
step-sons property of their step-father or succeed 

C pich/uags ). collaterally in the family of their step¬ 

father, though they do not lose their rights to the estate 
of their natural father. They are not ordinarily entitled 
to be maintained by their step-father. They may, if 


(1) Answer to Question' No. 45, Customary Law of the Peshawar District, 
page 14. 

(2) Ibid , Answer to No. 46, page 16. 
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Wfxsy live with their mother, be maintained by their 
step-father till they come of age 


Authorities—Claim to succeed step-father disallowed. 

18 P. R. 1879—Kang Jats of Nakodar Tahsil, District Jullundur; 

A step-son does not succeed to his step-father, even 
if he has been living for 30 years with the latter. 

C. A. 662 of 1879—Arains of Ferozepur District. 

95 P R. 1891—Hindu Jats, Sampla Tahsil, Rohtak District. 

Ill P. R. 1893—Begal Jats, Ludhiana Tahsil. A step-son does not 
collaterally succeed in his step-father’s family, even 
when adopted. 

75 P. R. 1906—Hindu Sikh Jats, Sirsa Tahsil. A step-son does not 
succeed to the exclusion of collaterals. 

1925, 27 P. L. R. 68—Gujars of Tahsil Jhelum. 

The burden is on the step-son to prove a special custom in his favour. 


Exceptions. 

Dera Ghazi Khan District. 

“ The general answer of Hindus and Muhammadans throughout the 
district is that the step-son succeeds his natural father only. The Jat tribes 
of the Jampur Tahsil say that if his mother receives her share of her second 
husband’s estate as fixed by the Muhammadan Law, he will inherit if there 
are no sons by such husband, in which case it will be one-fourth, and will 
divide it with his half brothers, if there are any, in which case it will be 
one-eighth, step-sons and their half brothers all sharing equally ” (2). 


Delhi District . 

“ A step-son must, if he lives with his mother, be maintained by his 
step-father till he comes of age, but he can claim no share in his step- 
fath ers property 'I w L t X 


Ferozepur District. 

“ Step-sons are entitled to maintenance from their step-father till they 
come of age ; after that they have to work for their keep ” (4). 


Gujranwala District . 

“ If a step-son live with his mother in his step-father’s house, he is 
entitled to be maintained by the step-father until he is of age (18 years) ” (5). 


(1) See C. A. 1074 of 1880 ; C. A. 1114 of 1881; 111 P. R. 1893 ; 50 P. R. 1917. 

(2) Answer to Question No. 49, Customary Law of the Dera Ghazi Khan District, 
page 65. 

(3) Answer to Question No. 74, Customary Law of the Delhi District, page 88. 

(4) Answer to Question No. 62, Customary Law of the Ferozepur District, page 219. 

(5) Answer to Question No. 69, Customary Law of the Gujranwala District, 
page 46. 
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Gurdaspur District . 

“A step-son is entitled to be maintained by his step-father up to the 
age of maturity ” (1). 

Hissar District . 

If a step-son live with his mother in his step-father’s house, he is 
entitled to be maintained by the step-father until he is of age ” (2). 

Hoshiarpur District . 

“ Generally a step-son is maintained by his step-father until he grows 
up out of consideration for his mother, though he cannot claim it as of right. 
The age is variously put; Mahtons say up to 7 years of age, Hindu Jats of 
Garshankar Tahsil say up to 10 or 12 years, and Sainis and Chhangs say up 
to 15 years. 

Jats, 5th class Rajputs, Sainis and Chhangs admit the right of the 
step-son to maintenance until he grows up. 

Rajputs (except those of the 5th class), Pathans, Brahmins, Khatris, 
Kalals, Sayads and Sheikhs say there is no such custom ” (3). 

Jullundur District . 

“ In the Jullundur Tahsil (except among Mahtons) and Nawanshahr 
and Phillaur Tahsils step-sons are not entitled to be maintained by their 
step-fathers. 

Among Mahtons of the Jullundur Tahsil step-sons are entitled to be 
maintained by their step-fathers till the age of 15. 

In the Nakodar Tahsil a step-son is entitled to maintenance from his 
step-father until his majority ” (4). 

Kangra District . 

“The Rathis of Kangra Tahsil and Gaddis of that tahsil, all the 
tribes of Palampur, Nurpur, Dehra and Hamirpur say that a step-son is 
entitled to maintenance until he grows up and is of age : provided he lives 
with the sons of his step-father. The remaining tribes say that he is not 
entitled to maintenance. The question refers only to those tribes which 
recognize widow’s marriage. Even those tribes which deny the right to 
maintenance allow it out of consideration for his mother ” (5). 

Ludhiana District. 

“ If the ?tep-son live and work with his step-father, he is entitled to 
maintenance till he grows up (all tribes). Moreover, usually he receives 


(1) Answer to Question No. 30, Customary Law of the Gurdaspur District, page 35. 

(2) Answer to Question No. 70, Customary Law of the Hissar District, page 45. 

(3) Answer to Question No. 58, Customary Law of the Hoshiarpur District, 
page 144. 

(4) Answer to Question No. 58, Customary Law of the Jullundur District, page 45. 

(5) Answer to Question No. 63, Customary Law of the Kangra District, page 118. 
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of Jand in absolute ownership, but he is not entitled to it as of 
right (1). 

Rohtak District. 

“ All tribes admitting karao say he is entitled to be maintained by his 
step-father until he comes of age, say 18 (2). 


Step-sons born after the second marriage of their mother. 

Generally no distinction is made even if the step-son is born after 
the second marriage of his mother. If, however, he asserts that he is the 
real son of his mother’s second husband and proves it, he will be en titled 
to inh^pt. Section 112 of the Indian Evidence Act may also be studied in 
this connection with advantage. The question is one more of fact than of 
custom. / 


Step-sons as appointed heirs. >/ 

A step-son is at times permitted to be appointed as an heir (3). 


See notes under Chapter on ‘ Adoption or Appointment of an 

heir ’. 


Gifts to step-sons. 

In some tribes a gift to step-sons is permitted. Gift to a 
step-son is tantamount to a gift to a stranger. 

See notes under Chapter on * Transfer By Gift \ 

Note. —The son of a widow by a second husband would not be 
entitled to succeed to the property left by the first husband (4). 

ILLEGITIMATE CHILDREN. 

81 . Illegitimate children have no right to inherit 
^legitimate chii- the property of their putative father, but 
generally they are entitled to maintenance 
during their minority and daughters to be married. In 
certain tribes even this much is denied as a matter of 
right. Their descendants can assert no such claim 
as of right. 

The claim of an illegitimate son to succeed his putative father was 
disallowed in— 

36 P. R. 1881 Bishnoi Jats of Sirsa. 

116 P. R. 1889—Mirda A wans of Gujrat. 

87 P. R. 1898—Varaich Jats of Gujranwala. 


to Question No. 56, Customary Law of the 


Ludhiana District, 


(1) Answer 
page 91. 

(2) Answer to Question No. 70. Customary Law of the Rohtak District, page 37 

(3) See 45 P. R. 1911; 45 P. R. 1874; 98 P. R. 1884; 122 P. R 189 A P R 

1890; lll.P. R. 1893 ; 48 P. R. 1894 ; 23 P. R. 1886. 20 R E> 

(4) 75 P. R. 1906. 
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52 P. R. 1899—Khatris of Majitha, Amritsar District. 

22 P. R. 1909—Sidhu Jats of Nakodar Tahsil, Jullundur District, as 
against daughter. 

15 P. R. 1914—An illegitimate son of Chambar Rajputs of Hoshiar- 
pur District is not entitled to succeed to his 
father’s occupancy rights under S. 59, Punjab 
Tenancy Act. 

It was observed in Hakim v. Jagat Singh (l).—“ It is, 
however, a great step further to hold that a connection by 
co-habitation between a man and a woman, between whom marriage is to 
their knowledge throughout distinctly unlawful, is to give a full right 

of succession to illegitimate children We are.to refuse to accept, 

as proved, any custom which is obviously and clearly immoral, and, 
when it is sought to prove the existence of a custom regarding inheritance 
which is at least of very doubtful morality, it is necessary to scrutinise 
the proof of its existence very carefully, and it must not be found to be 
binding if contrary to justice, equity and good conscience/’ 

Anjjjegitimate son may, however, prove that by custom he is entitled 
to succeed to his putative father. But it is doubtful if such custom will 
be held moral even if proved. In 9 P. R. 1880, there is one instance of an 
illegitimate son succeeding to his putative father, amongst the Bhutar Jats 
of Lahore District. 



^ According to Hindu Law an illegitimate son of a Sudra is entitled 
^ Right of illegiti- to inherit the property of his putative father, provided 
cording^ t^Hindu ^ at mother was in the continuous and exclusive 
Law. keeping of his father, and he was not the fruit of an 

adulterous or an incestuous intercourse (2). But among the three 
twice-born class es an illegitimate son is no t an hei r^ of his father 
either„_under Hindu Law or under the Customary Law (3). In 1921, 
2 Lah. 243, the parties belonged to the family of the present 
Maharaja of Kapurthala. Kunwar Suchet Singh of that family had 
two Muhammadan concubines and two illegitimate sons had been 
born to him, one each from these two women. The two illegitimate 
sons and their mothers brought a suit claiming maintenance from the 
legitimate son of Kanwar Suchet Sin gh. Claim of the i llegitima te children 
was disallowed, in t he absence Of proof of a family cu stom. 

Where the parties were governed by the Hindu Law, it was held that_ 
though the husband is, under the personal law, bound to maintain his wife 


(1) 87 P. R. 1898. 

(2) Mulla’s Hindu Law, 5feh Ed. pp. 819, 32(3; 1920, 48 Cal. 643 [1. B.]* 

(3) 15P.R. 1914. 
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_-infant son that obligation is a personal obligation ; and the payment 

of debts takes precedence over a right of maintenance (l). 

Under S. 488 of the Criminal Procedure Code,., a father is liable for 
the maintenance of hislegitimate or illegitimate child unable to maintain 
itself, but not for the child of his wife by a former husband^ (?),. 

According to the Muhammadan Law, if a man has acknowledged 
Acknowledgment anot her_as his legitimate child, the presumption of 
of paternity tinder pat ernityarising therefrom can only be rebutted by jpfoof 
Law? m m 1 ° in that the mother of the acknowledged could not possibly 
have been the lawful wife of the acknowledger at any time when the 
acknowledged could have been begotten (3). In Feroz Din and others 
v. Nawab Khan (4) in which the parties were Muhammadan Rajputs of 
Garshankar Tahsil, it has been held that ack nowledgment raises a pr esump- 
tion of marriage, but the presumption is capable of being set. .^.idej>y 
con Ffarv~prb o?. Mar riage will be held proved and legitimacy est ablish 
unlesslhe marriage isllisprovedT, Where the mother of the children was 
originally an" ordinary prostitute, two sons .were admittedly illegitimate, 
and the other three were born before she came to live with the father, 
the initial presumptionjwoujd be that the iljic it co nnection continued. 

Where the parties are actually governed by the Customary Law of 
the Punjab, the question of acknowledgment under the Muhammadan Law 
does not arise. “ The Customary Law does not as a rule recognize the 
principle of acknowledgment ” (5). 

According to Muhammadan Law a son born out of wedlock becomes 
legitimate and entitled to all the rights of a son born of a lawful marriage 
by subsequent acknowledgment, provided his parentage is not otherwise 
establish&cL. tbereTwas no legal impediment to the marriage of his parents 
and it is not obvious that there was no marriage between his parents (6). 
See Laili Begamv. Aztnat Ali —13 P. R* 1875 and 17 P. R. 1882 as to 
the application of this principle to one of the Mandal families in the 
Karnal District. 

Acknowledgment of paternity under the Muhammadan Law is a 
recognition, not simply of sonship, but of legitimacy as a son. It is quite 
different from adoption (7). Under Customary Law, however, it is doubt- 






(1) 1925, 7 Lah. 12; 1927, 104 I. C. 118. 

(2) 1926, 7 Lah. 866. 

(3) Wilson’s Anglo-Mohammadan Law, 3rd Ed. p. 162, approved by the Privy 
Council in 1929, 10 Lah. 726 (P. C.). 

(4) A. I. E. 1928 Lah. 432=1927, 9 Lah. 224. 

(5) Ibid, p. 437. 

(6) I. L. «. XI,VI Cal. 645 : See also 1920, 1 Lah. 229; 1927, 103 I. C. 430 
(Patna); I. L. K. XV All. 396 ; I. L. XXVII Cal. 801; 319 of 1878 and 102 
P. E. 1880. 

(7) Amir Ali’s Handbook of Mohammadau Law, pp. 77, 80. 
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effect will be given to an acknowledgment. It is a different 
thing if a father alienates his property in favour of his illegitimate son, if 
permitted to do so by custom (1). 

Right of maintenance. 

Illegitimate children are generally entitled to maintenance during 
their minority and daughters to be married, though in certain tribes even 
this much is denied as a matter of right. 

Ambala District. 

“Illegitimate children are entitled to maintenance during minority”(2). 

Dera Ghazi Khan District . 

“Hindus and Muhammadans in the district are unanimous that 
illegitimate children are not entitled to maintenance. In Sanghar, however, 
it is added that if a father gives a written agreement, the children can 
claim maintenance during their minority” (3). 

Dera Ismail Khan District. 

“All tribes — 

No instance is known. If the father be known he is bound to main¬ 
tain such children till they are old enough to support themselves. They 
have no claim against the father’s heirs” (4). 

Delhi District . 

“ Illegitimate children have no right whatever to inherit, but they 
have a right to maintenance so long as they are minors” (5). 

Ferozepur District — 

“ It is generally admitted that illegitimate children are entitled to 
maintenance until they grow up ” (6). 

Gujranwala District . 

“ Among all tribes (Tahsil Gujranwala) and W iraks and Rajputs 
(Tahsil Sharakpur )■— 

(.1) Son of a (goli) maid-servant takes equal share along with the 
legitimate sons ; 

(2) Sons of a goli or illegitimate offspring take equal shares ; and 

(3) No distinction ot inheritance is made among such offspring. 

A father can make his illegitimate son, by his admission, legitimate, 
whereupon he takes equal share along with legitimate sons. But among 

(1) See 1921, 3 Lab. L. J. 366. 

(2) Answer to Question No 67, Customary Law of the Ambala I>istrict, page 33. 

(3) Answer to Question No. 67, Customary Law of the Deva Ghazi Khan District, 

P . 71. 

(4) Answer to Question No. 3, Section VII, Customary Law of the Dera Ismail 
Khan District, p. 48. 

(5) Answer to Question No. 95, Customary Law of the Delhi District, p. 44. 

(6) Answer to Question No. 81, Customary Law of the Ferozepur District, p. 218r 
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such sons inherit. 

Among all tribes (Tahsils Wazirabad and Sharakpur), save Rajputs 
and Wiraks, illegitimate children have in no case any right to inherit the 
property of their natural father. Answer to whole question is in negative. 

Among Tahsils Hafizabad and Khangah Dogran tribes the issue of 
unmarried women is illegitimate. Though they cannot inherit the property 
of their natural father, yet they are entitled to be maintained till of age. 
They are also entitled to retain possession of property made over to them 
in the life-time of their natural father- 

Among Tarar, Kokara, and Sayad tribes, no immoveable property is 
ever made over to such offspring (1). 

“ Illegitimate offspring as well as their issue are not entitled to main¬ 
tenance as against the heirs of their deceased father [2). 

Gurdctspur District . 


u Illegitimate children are entitled to maintenance until they are 
of age” (3). 


Gurgaon District- 

“ Illegitimate children by a recognised concubine {suraitwal) are 
entitled to inaintenace as against the heirs of their deceased father (Rajputs, 
Ahirs). 

Other illegitimate children are not entitled to maintenance as against 
the heirs of their deceased father. (All tribes having any custom). 

Note .—Among Rajputs sometimes a suraitwal is given enough land 
to live by. But he cannot alienate it. His right is milkiyat mahduda 
— strictly limited. 

The usual answer to this question is kamao khao, i.e., if the illegi¬ 
timate son work for his living, he gets it ; otherwise he is turned out ” (4). 

Hissar District. 

“ Illegitimate offsprings are not entitled to maintenance as against the 
heirs of their deceased father. Among Dogars and Jat Sikhs such children 
are entitled to maintenance from the estate of their deceased father till they 
reach the age of puberty” (5). 


(1) Answer to Question No. 79, Customary Law of the Gujranwala District, p. 60. 

(2) Answer to Question No. 80, Customary Law of the Gujranwala District, p. 61. 

(3) Answer to Question No. 5, Section IV, Customary Law of the Gurdaspur 
District, page 48. 

(4) Wilson Is Code of Tribal Custom of Gurgaon District ; See page 161, Tupper’s 
Custom^v Law of the Punjab. Vol. II. 

(5) Answer to Question No. 90, Customary Law of the Hissar District, page 62. 
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Hoshiarpur District. 

Illegitimate children are entitled to maintenance during their 
minority and daughters to be married ” (l). 

Jullnndur District . 

“ Illegitimate children are entitled to maintenance as against the heirs 
of their deceased father during their minority, but among Sayyads, 
Pathans and Sheikhs of the Jullundur Tahsil, they are not entitled to any 
maintenance” (2). 

Note <—The son of a slave girl (kanizak) is entitled to maintenance 
during minority among all the tribes (3). 

Kangra District . 

“ Illegitimate children are entitled to maintenance among Rajputs. 

The Brahmans and others of Dehra and Hamirpur Tahsils say they 
can get maintenance only till they are of age. 

The remaining tribes of Kangra, Palampur and Nurpur say they are 
not entitled to maintenance though it is often allowed (4). 

Ludhiana District . 

“ Illegitimate children are usually entitled to maintenance during 
minority” (5). 

Multan District. 

“ All tribes — 

“ Illegitimate sons are not entitled even to maintenance. 

Alote. —The truth is that illegitimate sons are entitled to maintenance during 
minority” (6). 

Peshawar District . 

“ Except the children of concubines (if these be considered illegiti¬ 
mate) to the extent indicated in the preceding paragraphs illegitimate 
children who do not inherit are not entitled to maintenance” (7). 

Rohtak District- 

“ Brahmans throughout and Hindu Rajputs of Jhajjar say the child 
is not entitled to maintenance. Other tribes say it is so entitled until 
majority, i e . until it can support itself” (8). 

(1) Answer to Question No. 77, Customary Law of the Hoshiarpur District, 
page 206. 

(2) Answer to Question No. 77, Customary Law of the Jullundur District, page 56. 

(3) See Answer to Question No. 76, Customary Law of the Jullundur District, 
page 55. 

(4) Answer to Question No. 82, Customary Law of the Kangra District, page 141. 

(6) Answer to Question No. 74, Customary Law of the Ludhiana District, 

page 109. 

(6) Answer to Question No. 104, Customary Law of the Multan District, page dul). 

{7) Answer to Question No. 90, Customary Law of the Peshawar District, 
page 21. 

(8) Answer to Question No. 92, Customary Law of the Rohtak District, page 46. 
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Judicial authorities. 

40 P. R. 1880—Amongst Rathor Rajputs of Jahazgarh, Rohtak 
District, an illegitimate son by a concubine is 
entitled for life to maintenance from the paternal 
estate, provided he does nothing seriously detri¬ 
mental to the interests of the head of the house ; 
but on his death his children are not entitled to 
maintenance from the legitimate sons except by 
their pleasure and consent. 

87 P. R. 1898 —Varciich Hindu Jats of Gujranwala District. 


Ill P. L. R. 1900 ; 
1921, 3 Lah. L. J. 317 
at p. 334. 


In Kangra District a Sartora illegitimate 
son gets maintenance. 


I. L. R. 2 Lah. 243—The claim of an illegitimate child of a deceased 
Hindu by a Muhammadan concubine for 
maintenance from the legitimate son of the * 
deceased, was not allowed. 


Section II. 


1 / WIDOWS. 

! 82. (1) On failure of male lineal descendants, the 

widow of the deceased ordinarily succeeds 
estate?" ” ^ to a limited life-estate. 

(2) If there are two or more widows they succeed 
jointly. 

(5) On the determination of the life-estate of one 
of two co-widows, the other takes by survivor¬ 
ship. 

(4) The right of the widow to succeed to her 
husband’s share is not generally affected by 
the circumstance that he was joint in estate 
with ethers. 

Widow’s life-estate. 

“ The rule undoubtedly is that, in the absence of sons and their 
descendants in the male line, the widows take the land on a life interest. 
It may of course be possible for a widow to prove in any particular case 
that she is entitled to take the estate, or a specific share in it absolutely, 
but the proof required would be of the strictest kind. Even the purely 
Muhammadan tribes of the Frontier, who profess to follow Muhammadan 
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Law, do not usually admit her right even in theory, and those who do 
admit-it in theory evade it in practice. Her right to hold the estate for 
life originated in her undoubted right to maintenance, and many tribes 
still acknowledge the latter right only ” (l). 


The tenure of the widow is very different from that of the 
reversioner both in its nature and in its origin. £The widow’s life-tenure 
originated in her right to maintenance, but though originally her right was 
one only of maintenance which in course of time became a right to the 
enjoyment of the whole estate, whether it exceeded her needs or not, it is 
not now disputable that her right is to the whole estate/} 


That right she derives from her marriage ; she is her husband’s 
representative and so far has this principle been carried that in many 
tribes she represents her husband even in collateral succession per 
Shah Din J. (2). 


As observed by Sir Meredyth Plowden in Mst . Kauri v. Jamiat 
Singh (3),—“ The widow’s original right to maintenance has developed in 
many tribes into a right to possession of her husband’s land for her 
maintenance by sufferance of the reversioners.’’ 


Neither a mother nor a widow, who obtains possession of property 
left by her son or husband for enjoyment during her life or any shorter period 
can be regarded as an heir to that property within the meaning of 
Customary Law (4). 

Again, it was remarked by Addison acting C. J. in Dhalla v. Mst . 
Fateh Bibi (5): “it is, however, too late in the day to say that a 
widow or a mother holds the land merely in lieu of maintenance. That 
may, or may not, have been the origin ot their right to get the 
land, but it has been long held that the widow or mother of a sonless 
proprietor is entitled to a life-interest in her husband’s estate and not 
merely to maintenance. It is in extremely few cases in the Punjab and 
amongst very few tribes or families that a widow takes the estate merely 
in lieu of maintenance. ’ 

In Allah Baksh v. Mst* Allah Jawai (6) it has been held that a 
widow does not cease to be the next heir merely because she has only a 


(1) Roe and Rattigan's Tribal Law in the Punjab, page 60. 

(2) Bharnbul Devi v. Ncivain Singhs 89 P* R- 1915—A. I. R* 1915 Lah. 281; 
relied on by Jai Lai J. in 1925, 90 I. C. 1052. 

(3) 34 P. R. 1893 ; See also 46 P. R. 1891. 

(4) Mst. Fateh Nishan v. Ahmad Shah^AQ P. R. 1914—A. I. R. 1914 Lah. 
414; See also A. I. R. 1924 Lah. 313—69 I. C. 191. 

(5) A. I. R. 1937 Lah. 237—17 Lah. 373, 

(6) A. I. R. 1935 Lah. 801—159 I. 0. 975. 






parties in this case were Charwanas (Mohammadans) of 
the Jhang District. 



Both under Hindu Law and under agricultural custom, a widow is 
entitled to a life-interest in her husband’s estate, so that the proof of 
establishing a special custom to the contrary lies on the other party (l). 



Cases where life-estate allowed to a widow. 

Ambala District. 

5 P. R. 1868—Muhammadans (unclassified). 

30 P. R. 1868—Singhpura Jagirdars of Ambala. 

28 P. R. 1870—Jats of Ambala District, in a joint estate. 

65 P. R. 1881—Muhammadans of Mustafabad, Ambala District. 

11 P. R. 1896—Sayyads of Ambala District. 

Amritsar District . 

149 P. R. 1888—Suds of Tarn Taran, in Amritsar District, in a 
joint estate. 

Attack District. 

73 P. R. 1906—Sahswal Rajputs of Fattehjang Tahsil. 

8 P. R. 1916 —Khatri Jagirdars of Attock District. 

Bannu District. 

89 P. R. 1886—Kasuria Pathans of Bannu, in presence of cousin of 

deceased husband. 

Delhi District (old). 

74 P. R. 1902—Bokhari Sheikhs of Mauza Bakarwala, Delhi 

District. 

113 P. R. 1912—-Artizan Sheikhs of Delhi (under Muhammadan 
Law), 

Ferozepur District . 

102 P. R. 1884—Sayyads of Ferozepur District. 

133 P. R. 1908—Sodhis of Ferozepur District. 

Gujranwala District . 

C. A. 954 of 1873—Jats of Gujranwala District, in a joint estate. 

92 P. R. 1901—Koreshis of Gujranwala Town. 

Gurdaspur District. 

90 P. R. 1888—Rajputs of Mauza Lohara, Gurdaspur District. 
Gurgaon District. 

8 P. R. 1874—Pathans of Mauza Seoti, Gurgaon District. 

Hissar District . 

C. A. 1079 of 1876—Sheikhs of Sirsa. 


(1) Moti Singh v. Mst. Jcimna Devi=8 P. R. 1916. 
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Hoshiarpur District. 

T923, 4 Lah. 297—There is no special family custom in the Sodhi 
= 1924 Lah. 116 family of Anandpore, (District Hoshiarpur) 
= 76 I. C. 535 . whereby the widow of a deceased proprietor is 
Entitled only to maintenance and not to the 
ordinary life-estate of a Hindu widow. 

Jhang District. 

41 P* R* 1895 \ Sayyads of Jhang District. 

A. I. R. 1935 Lah. 801—Bharwanas in Jhang District. 

Jhelurn District. 

17 P. R. 1913—Comb-maker Kashmiris of Jhelurn City. 

Jullundur District. 

H 4 p R. 1911—Ansari Pathans of Jullundur Bastis, in presence 
*=12 I. C. 49 of a brother. 

Kangra District. 

93 P. L. R. 1904—Rajputs of Kangra District, in presence of near 
collaterals. 

Karnal District. 

34 P. R. 1880—Arains of Karnal District. 

83 P. R. 1905—Non-agriculturist Brahmins of Karnal City, in a 
joint estate. 

Lahore District . 

27 P. R. 1868 —Khojas of Kasur. 

192 P. R. 1883—Suds of Lahore District. 

6 P. W. R. 1916—Arains of Lahore District, in presence of brothers 
and nephews. 


Ludhiana District. 

10 P. R. 1867—A wans of Ludhiana District. 

2. A. 300 of 1870—Sayyads of Ludhiana City. 

10 P. R. 1895—Gil Jats of Ludhiana District. 

29 P. R. 1903—Kalar Jats of Jagraon Tahsil. 

Multan District. 

$7 P R. 1868 —Muhammadans (unclassified) of Multan District. 

- A H22 of 1887—Aroras of Multan City, in presence of a father 


and brother. 

18 P R 1889 \ Gardezi Sayyads of Multan District. But see also 
102 P. R. 1901 4 P. R. 1888 in which the Muhammadan Law was 

) followed. 

66 P. R. 190 5—Mujawars of Tahsil Mailsi. 

101 P. R. 1917—Bhoplas of Tahsil Multan. 
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Peshawar District . 

24 P. R. 1893 Khanna Khatris of Peshawar City, a s separated 
family. 

Rawalpindi District, 

104 P. R. 1881 Moghals of Rawalpindi District, obtaining share 
according to sharra. 

59 P. R. 1894—A wans of Rawalpindi District. 

15 P. R. 1915—Bakral Rajputs of Gujar Khan Tahsil, even if an 

inferior wife. 

Rohtak District, 

82. P. R. 1887—Sayyads of Mauza Kharkhauda. 

Sialkot District. 

114 P. R. 1893 Non-agricultural Kashmiris of Sialkot Town. 

14 P. R. 1911—Sayyads of Sialkot City. 

Muhammadans (Miscellaneous). 

54 P. R. 1867; 30 P. R. 1868. 

Cases where maintenance only allowed to a widow, 

40 P. R. 1869—The Sikh Sardars of Arnauli. 

13 P. R. 1875 The Mandal family of Karnal District. 

52 P. R. 1886 The Ranas of Manaswal in Hoshiarpur District. 

16 P. R. 1890 The Sikh Sardars of Lodhran, females are entirely 

excluded. 

103 P. R. 1891 Basal Banias of Jullundur City, in joint estate where 
property acquired by husband and his brother. 

60 P. R. 1895—Bhandari Khatris of Batala, District Gurdaspur. 

Under Hindu Law in presence of sons, but if 
partition by the sons the widow gets an equal 
share, which she holds as a life-estate. 

62 P. L, R. 1903— Khan Rhel Swath is of Hazara District. 

119 P. R. 1907— Gurmani Baluchis of Dera Ghazi Khan. 

112 P. R. 1912—Khattars of Tahsil Fatehjang, in presence of sons. 

78 P. R. 1913—Bhatias of Kangarh, Muzaffargarh District. 

Widow’s right to maintenance or life-estate in the presence of 
sons or other male lineal descendants of the deceased—case when 
there are two or more widows. 

i As a general rule, in the presence of sons or other male lineal 
descendants, the widow gets nothing but maintenance. Even a childless 
widow in the presence of children of another widow ordinarily gets only 
maintenance, though in certain cases she may be allowed her share. 

Atnbala District . 

‘ A sonless widow in the presence of the sons is always entitled to 
maintenance, and her claim to a son’s share may be recognised." (1) 

(1) Answer to Question No. 28, Customary Law of the Ambala District, page 15. 
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Amritsar District . 

“If a man has more than one wife but a son or sons by only one of 
them, the childless widows are generally each for her life allotted a share 
equal to that of a son. The other widows and daughters only get main¬ 
tenance. The Mughals of Ajnala, however, state that the widow is never 
in such cases allotted a share. 

Brahmins have in some c,ases been held to follow the above custom¬ 
ary law in preference to Hindu Law. In other cases the reverse decision 
has been given —vide P- R. 59 of 1908, 1 and 63 of 1910 (l). 

Attock District. 

“ The majority of tribes agreed at last Settlement that the widow will 
share for life equally with her sons but without power of alienation. The 
majority is now in favour of allowing her maintenance only, a portion of the 
property being specially set apart for this purpose. Examples are quoted 
in favour of both theories, and courts will have to consider the circumstances 
of each case in the absence of any well-established custom on this point” (2). 

If there be two widows, one with issue and the other barren, “ the 
replies of all tribes in this district are to the effect that a barren widow is 
entitled only to maintenance, but the numerous examples collected show 
that among all tribes barren widows not infrequently get a share in the 
property of their husbands. 

“ They have of course, no power of alienation over such land, and it 
is not of great importance to determine the doubtful question of custom, 
for it would seem to be generally admitted that barren widows have a claim 
to maintenance for life or till marriage out of their husband’s property. It 
is immaterial therefore whether a share be entered in their names or a 
portion of the land be set apart for their maintenance. 

“ There appears to be no instance of a barren widow establishing her 
title to a share of the inheritance by an appeal to the Courts. The custom, 
as stated by the tribes, has therefore the support of legal opinion and may be 
considered established for practical purposes ” (3). 

112 P. R- 1912—A widow does not take a share of the inheritance 
with the sons of the deceased. She is only entitled 
to maintenance in the shape of setting aside 
certain estate for her. 

A. I. R. 1924 Lah. 265—A step-mother holding a portion of her 
= 69 1. C. 331 deceased husband’s estate in her name 

during the life-time of her step-son who 
holds the other portion should be consi¬ 
dered as holding in lieu of maintenance. 




(1) Answer to Question No. 43, Customary Law of the Amritsar District, 
page 22. 

(2) Answer to Question No. 20, Customary Law of the Attock District, page 21. 

(3) Answer to Question No. 21, Customary Law of the Attock District, page 23. 
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Dera Ghazi Khan District . 

“ All Muhammadan tribes with the exception of Kaisranis and Khosas 
in Sanghar, Khosas in Dera, Gurchannis in Jampur, and all Biluches in 
Rajanpur, profess to be governed by the provisions of the Muhammadan 
Law, under which widows, daughters, and other relatives are entitled to 
specified share of the property of the deceased. The preference accorded 
by the Legharis and Lunds (Sori and Tibbi) to the provisions of Muham¬ 
madan Law in matters of inheritance is however of very recent date, 
and there are extremely few instances among them of the observance of 
that law. 

With the exception of the Khetran, Sayyad, Qureshi and Pathan 
tribes in the district, the other Muhammadan tribes, including the Jats, not 
specifically distinguished above, frequently overlook the widow’s claim, when 
there are sons. 

The Khosras and Kaisranis and Gurchannis say that a widow and 
daughter are only entitled to maintenance and the property is divided 
among collaterals. The first two tribes, however, add that even if the 
widow be given a life-interest she can in no case alienate her late husband’s 
property. The Rajanpur Biluches state that the widow has only a life- 
estate in her husband’s property, and cannot alienate it without lawful 
necessity. The collaterals succeed to the property in their ancestral shares. 
The widow of a sonless Hindu takes a life-interest in the estate. The 
Sanghar Hindus say that she does not get any portion of the immoveable 
property, but is entitled to maintenance out of the immoveable property. 
There are instances, however, to show that in Sanghar too the general 
custom of the Hindus of the district is followed ” (l). 

Dera Ismail Khan District. 

A widow in presence of the sons, whether they be her own issue or 
of a co-widow, is entitled to maintenance only (2). 

“ All Musalmans — 

If there be no lineal male descendant the widow succeeds to a life- 
interest in the estate or until her re-marriage. 

If there be more widows than one, they take equal shares. 

Hindus. 

The widow is entitled to maintenance only, if the deceased lived 
jointly with his brothers otherwise she is entitled to a life-interest in the 
whole estate ” (3). 

(1) Answer to Question No. 35, Customary Law of the Dera Ghazi Khan 
District, page 33. 

(2) See answer to Question No. 1, Section V, Customary Law of the Dera Ismail 
Khan District, page 32. 

(8) Answer to Question No. 10, Section V, Customary Law of the Dera, Ismail 
Khan District, page 36. 
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Ferozepur District. 

“ Male lineal descendants of the deceased succeed in the first instance, 
then the widow, and then usually the collaterals (for the case of daughters 
see answer to Question 48 infra)* 

The Mahrajiki Siddhus, however, have a special custom by which all 
widows, irrespective of the fact that they are sonless or no and irrespective 
of the number of widows, are given a share equal to that of a son between 
them. 

Where there are more than one widow and one or more are sonless, 
there is considerable diversity of opinion and practice. Among the Hindu 
tribes the following say that— 

(i) a sonless widow obtains a son’s share if the property is small, but 
if the estate is a large one, is only entitled to sufficient land to 
maintain her :—Gils (except in Fazilka) Siddhus of Zira, 
Muktsar and Fazilka, Dhaliwals of the same tahsils, Khosas of 
Zira and Moga, and the miscellaneous Jats of Ferozepur and 
Moga, the Siddhus of the 11 Bhaike villages of Nathana; 

(ii) she gets a son’s share :—Gils of Fazilka, Sandhus, Khosas of 
Ferozepur, Dhaliwals of Moga and Ferozepur, Bagri Kumhars, 
Mahtams of Muktsar and Fazilka ; 

(tit) maintenance only is allowed :—Siddhus of Moga and Ferozepur, 
Khosas of Muktsar, Bagri Jats and Suthars, Bishnois; 

(iv) the sonless widow receives a share according to chandavand, 
i . e , the distribution is according to the number of wives— 
Mahtams of Ferozepur. 

Sodhis say she gets nothing. 

Among the Muhammadan tribes the replies are equally diverse 

(i) A son’s share is allowed by Nipals, Gujars, Chishtis, Bodlas, 
Muhammadan Jats (except in Zira), Sayyads of Zira and Moga, 
Moghals of Muktsar, Dogars of Zira and Moga, Rajputs of 
Moga and Zira and those of Ferozepur except Bhattis and Joyas, 
and of Fazilka except the Sukheras, Arains except in Muktsar. 

(it) Maintenance only is admitted by Arains of Muktsar, Sayyads of 
Ferozepur, Muktsar, and Fazilka, Rajputs of Muktsar, Wattus of 
Muktsar, Muhammadan Jats of Zira, Dogars of Fazilka. 

(Hi) The chundavand method is followed by Bhattis and Joya 
Rajputs of Ferozepur, Sukhera Rajputs of Fazilka, Dogars of 
Ferozepur and Muktsar, Wattus (except in Muktsar), Pathans of 
Zira. 

(iv) Nothing is conceded by the Moghals of Ferozepur, Zira and 
Fazilka and the Pathans of Ferozepur. 

Note *—Many of the instances are really inconclusive as whether the system follow¬ 
ing is (i) or (m), as there are cases in which there was one sonless widow and only one 
son by the other wife. 
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Maintenance of course includes the possession by the widow of suffi¬ 
cient land to maintain herself, and there are instances where the widow has 
been content with possession of a smaller area than that recorded as her 
share” (l). 

11 P. R. 188 2—Dhillon Jats. By custom a sonless widow is not 
entitled to succeed, as heir to a share of her hus- 
* band’s estate in the presence of sons of her husband 

by another wife But she is entitled to maintenance 
which might be assigned to her in the form of a 
v portion of her husband’s estate to be made over to 

her for her own use upon the usual tenure of a 
widow, such portion being determined with refer¬ 
ence to the circumstances ordinarily taken into 
consideration in determining the amount of mainte¬ 
nance to be assigned to a widow from her husband’s 
estate, such as the size of the estate, the number 
of persons to be provided for the fair wants of a 
person in her position, and rank of life etc. 

107 P. R. 1886 —Arains of Ferozepur District. 

A childless widow is not by custom entitled as of right to a share of 
her deceased husband’s land by way of maintenance in presence of sons by 
another wife. 

Gujranwala District . 

“ In the presence of sons and their male lineal descendants through 
males widows and unmarried daughters do not succeed. Heirs are responsi¬ 
ble for their maintenance till their marriage or death and for the marriage 
expenses of the latter (2). 

“ If there be no male lineal descendants, through males, the inheri¬ 
tance devolves on the widow in preference to all others for her life-time till 
re-marriage, A widow, in possession of her deceased husband’s estate, 
rarely inherits property left by her husband’s collaterals in the manner in 
which her husband would have done had he been alive ” (3) 

A. I. R. 1933 Lah. 468—According to the Customary Law of the 
= 142 I. C. 751 Gujranwala District compiled in 1914, in 

the presence of sons widows do not 
succeed. They have only a right of main¬ 
tenance. 


(1) Answer to Question No. 36, Customary Law of the Ferozepur District, 
page 103. 

(2) Answer to Question No. 33, Customary Law of the Gujranwala District, 
page 16. 

(8) Answer to Question No. 41, Customary Law of the Gujranwala District, 
page 24. 
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Where a court sanctioned a compromise by which certain portion of 
property was given to widows who were only entitled to maintenance and to 
which the minor was entitled to succeed wholly under the recorded custom ; 
held, that the compromise was not for the minor s benefit and that the 
court did not exercise discretion properly. 

Guj rat District . 

“ Son or sons or their male lineal descendants have prior claims of 
inheritance to all others. But the sonless widow or widows get equal shares 
with the son or sons till death or remarriage. Though mutations are 
sanctioned accordingly yet such widows generally hold no actual possession 
of their share and are given its produce as maintenance. Likewise the 
female issues of such widows do not inherit any share, but are entitled to 
maintenance only* No custom of giving a share is established, though a 
share is often given by consent to a childless widow (l). 


Gurdaspur District . 

“ Daughters are never allowed a share in the presence of sons. 1 he 
mother of sons also gets no share in their presence. All the tribes, with a 
few exceptions, state that the step-mother is allowed a share, her share 
being in accordance with the chundavand rule where this rule is followed, 
and equal to that of a single son where the rule of succession is pagvand. 
The exceptions are (1) the Muhammadan Rajputs of the Shakargarh lahsil, 
who state that she gets only as much land as is sufficient for her mainte¬ 
nance, and (2) the Arains, Gujars, Mallaks, Brahmans, Khatris, Bedis and 
Sodhis of the Gurdaspur and the Labanas of the Shakargarh Tahsil, who 
state that she gets no land but merely maintenance ” (2). 

In some cases, however, the step-mother was given her full share (3). 


“ The male lineal descendants, however remote, will first succeed, but 
where there are no such descendants the widow of the deceased, not married 
to a second husband, is entitled to the inheritance. Daughters get no share 
of the inheritance at least in the presence of the widow. A section of the 
Sayyads of the village Masanian of the Batala Tahsil, however, state that on a 
proprietor dying sonless his daughter succeeds to half her property and gets 
immediate possession of it, and only the other half which is ultimately to go 
to the collaterals of the deceased remains with the widow till remarriage or 

death (3). . 

60 P. R. 1895—Bhandari Khatris of Batala. A mother is entitled 
to a share equal to that of son when the sons 
divide the paternal estate after the father s death. 
She does not, however, get it by way of inheritance, 
but simply by way of maintenance^ _ 


(1) Answer to Question No. 43, Customary Law of the Gujrat District, page 20. 

(2) Answer to Question No. 1, Section I. Part II, Customary Law of the Gurdaspur 

(3) Answer to Question No. 10, Section I, Part II, Customary Law of the 
Gurdaspur District, page 27. 





Gurgaon District . 

“ Where the custom of maonbat prevails, if there be a childless 
widow and sons by another widow, sometimes (but rarely) the childless 
widow may take a life-interest in the share of her husband’s land which 
would have gone to her son had she any (1). 

“ If there be no male lineal descendants through males, the widow 
inherits in preference to all others. {All tribes). 

Note .—In a few families of Beloch, it seems the widow does not 
inherit, and is entitled to maintenance only, but this is the only exception 
to the otherwise universal rule ” (2). 

Hazara District. 

“ A widow has a life-interest in her deceased husband’s estate ; but 
not ordinarily to a greater extent than is necessary for her personal 
support. Thus, the sons can divide the estate on their father’s death, 
giving their mother only a share equal to their own. In the case of large 
estates only so much as is necessary for her support would be given to her. 
If the father divided his estate among his sons during his life-time, keeping 
a share for himself, the widow will not unfrequently retain that share after 
his death, or the whole land may be divided at the father’s death, and the 
sons support their widowed mother. The particular course taken in each case 
probably depends very much on the circumstances of individual families. 
But in the event of a dispute coming before our Courts, custom would be 
found clearly to give the widow the first claim on the estate to the extent 
necessary for her personal support. The widow has in no case more than 
a life-interest: she cannot make a gift of, or permanently transfer, any 
portion of it. She may temporarily transfer her interest in the land in 
order to meet pressing and necessary claims. It is not clear how far the 
consent of the nearest heirs is necessary to such transfers ” (3). 

Hissar District . 

If a man dies without male issue inheritance devolves on his widow 
or his widows. In some very rare cases where a man has more wives than 
one, and some of the wives have male issue, while others have not, the 
estate of the deceased is inherited by his widows according to the 
chundavand rule (4). 


(1) Wilson’s Customary Law of the Gurgaon District, answer to Question No. 1, 
Part II, Section I. (See Tupper’s Punjab Customary Law, Vol. II, page 137), 

(2) Ibid, page 142. 

(3) Tupper's Punjab Customary Law, Vol. II, page 221. 

(4) See answer to Question No. 41, Customary Law of the Hissar District, 
page 22. 
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Sirsa District (eld). 

If there be no male lineal descendants through males, the widow 
inhetirs in preference to all others. (All tribes, both Hindu and 
Musalntan ) ” (l). 

“ If the deceased have left a sonless widow, besides sons by another 
wife, the sonless widow sometimes takes for her life-time half the whole 
estate of the deceased, especially if she have daughters to bring up and 
marry, sometimes only a share equal to a son’s share. (Rain, Musalman Jat 
and Rajput, Kumhar). 

If the deceased have left a sonless widow, besides sons by another 
wife, the sonless widow takes for her life-time a share equal to a son’s 
share. (Bodla, Chishti, Wattu, Chuhra, Bawariya, Heri). 

If the deceased have left a sonless widow, besides sons by anohter 
wife, the sonless widow sometimes gets a share of the land equal to the 
share of a son for her life, but more often gets only enough land for her 
maintenance or simply enough of the produce of the common holding to 
maintain her comfortably. (Sikh Jat). 

If the deceased have left a sonless widow besides sons by another 
wife, the sonless widow does not get any separate share of the property, 
but gets maintenance from the sons. (Bagri Jat, Suthar, Banya, Rora, 
Brahman). 

Note .—A mother of sons is not entitled to any share by inheritance, 
and no share in the land is ever recorded in her name. But sometimes, 
when the sons divide the estate after the father’s death, they make some 
special allowance for the mother” (2). 

Hoshiarpur District . 

" All tribes reply that the widow and mother succeed equally to a 
limited life-estate in the property of the deceased. This does not apply to 
the two families following the rule of primogeniture—(the family of the 
Rana of Manaswal and that of Rai Wazir Khan of Bhangala; (3). In 
these two families widow can never succeed and the estate goes to the 
nearest male heir (4). 

A sonless widow is not entitled to a share of her deceased husband’s 
property in the presence of sons of another widow, but there are numerous 
instances, where she has succeeded to a share equal to that of a son and 

(1) Answer to Question No. 10, Section V, Wilson's Customary Law of the Sirsa 
District, page 121. 

(2) Answer to Question No. 1, Section V, Wilson’s Customary Law of the Sirsa 
District, page 115. 

(3) Answer to Question No. 40—A, Customary Law of the Hoshiarpur District, 
page 94.. 

(4) See auswer to Question No. 40, Customary Law of the Hoshiarpur District, 
page 94. 
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sometimes to a smaller share. In families following the chundavand rule a 
soilless widow naturally takes her share (l). 

52 P. R. 1886—Dodh Rajputs of Manaswal, Hoshiarpur District. A 
childless widow in presence of children of another 
widow gets maintenance only. 

5. P. L. R. 1911—Muhammadan Rajputs. Three widows held entitled 
= 8 I. C. 499 to life-interest in equal shares. 

322 P. L. R. 1913-Sainis. The onus of establishing a special custom 
= 20 I. C. 876 in favour of the succession of a step-mother is on 
party asserting its existence. 

Jhang District. 

A. I. R. 1935 Lah. 801—Bharwanas, Muhammadans, District Jhang, 
= 159 I. C. 975 widow’s life-estate recognized. 

= 17 Lah. 373. 

u Male lineal descendants have prior claims to inheritance. Qureshi 
Hashmi residents of village Shorkot state that, in the absence of a 
male issue in the family, the daughters inherit on the death of their 
father. The faqir Mujawars of Atharan Hazari, Tahsil Jhang, also state 
similarly. Other tribes admit that succession in the first place goes to the 
sons and their direct male lineal descendants, failing them to the widows 
till death or remarriage, failing widows to unmarried daughters until 
their marriage, failing these to the collateral descendants of the 
common male ancestor. In the absence of male collateral kindred within 
five degrees, daughters, their sons, sisters and their sons succeed in the 
order given. If the deceased leaves a widow and unmarried daughters from 
another wife, half the property goes to the widow and half to the daughters. 
The following tribes profess a different custom :— 

1. Some Sayyads of Chiniot Tahsil allege that if any person has 
neither sons nor nephews, then daughters inherit the property in 
preference to the male collateral kindred, but no instance to this 
effect was cited. Among Sayyads and Qureshis, in the absence 
of collaterals within four degrees, daughters do inherit, especially 
those married with collaterals within five degrees. 

2. Chelas of Wasu Astana, Sial Bharwanas of Tahsils Shorkot and 
Jhang (residents of Qaim Bharwana, Tahsil Shorkot and Satiana, 
Tahsil Jhang), allege that, in case of vast property, the prevalent 
custom among their families is that the widow of a childless 
owner is given so much land as is sufficient for her maintenance, 
and male collateral relatives from the common ancestor inherit the 
rest of the deceased’s property, and that it also happens that the 
whole property goes to the male collateral kindred and a widow 
only gets maintenance. Other Bharwanas state that this has 
always been done with consent of the widow concerned ” (2). 

(U Answer to Question No. 82, Customary Law of the Hoshiarpur District, page 76. 

(2J Answer to Question No. 39, Customary Law of the Jhang District, page 17. 
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“ If there be no male lineal descendants through direct line of descent 
and there is a widow and persons enumerated in the question, then the 
property goes to the widow. Some tribes state that in case the daughter 
or daughters are by mothers other than the surviving widow or widows, 
then they also inherit till marriage equally with their step-mother or 
mothers ” (l). 

Jheliitn District . 

All tribes — 

“The widow succeeds for life or until remarriage. Some of the Mairs 
and Kassars say that the widow is only entitled to maintenance ; but in fact 
there is no instance of a brother or uncle excluding a widow” (2). 

A. I. R. 1924 Lah.—Gujars. An entry in the Riwaj-i-am being in 
556 = 5 Lah 274 favour of a step-mother succeeding equally 
= 83 I. C. 963. with a son, the onus was on the son to rebut it. 

Oral evidence is such cases is of very little 
value. 

Jullundur District, 

“ The son or sons inherit in preference to all others. If these are 
sons, widow or widows are only entitled to maintenance and unmarried 
daughters are also entitled to maintenance and their marriage expenses. 
Brothers and other relatives have no rights in the presence of sons. 

In the Nakodar Tahsil, how T ever, among Jat Hindus, Jat Muham¬ 
madans, Rajput Muhammadans, Arains, Gujjars, Dogars, Sayyads and 
Kambhos it is said that a widow with sons takes no share, but a sonless 
widow in the presence of sons takes a share equal to that of each of the 
sons (3). 

On failure of lineal male descendants within three generations the 
widow is entitled to inherit ” (4). 

38 I. C. 597— Kharadis. In matters of succession and maintenance 
of widow they are governed by custom. A step-son 
is therefore bound to maintain his step-mother out 
of the estate of his deceased father. 

69 I. C. 136—Weavers of Basti Ghuzan. A daughter is not entitled 
to succeed by custom to the estate of her father in 
preference to his mother. 

Kangra District, 

“ In such cases the inheritance passes to the sons, and as the 
chundavand rule is generally followed in this district a sonless widow is 


( 1 ) 

( 2 ) 

(3) 
page 31. 

(4) 


Answer to Question No. 48, Customary Law of the Jhang District, page 24. 
Answer to Question No. 48, Customary Law of the Jbelum District, page 41. 
Answer to Question No. 32, Customary Law of the Jullundur District, 

Ibid ; Question No. 40, page 35. 
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also entitled to a share of her deceased husband’s property. Daughters do 
not get any share if they have got brothers to succeed their father ” (l). 


All the tribes except the Jats of Kangra Tahsil reply that the 
widow and mother succeed equally to a limited life-estate in the property 
of the deceased. 


Apparently in such cases on the death of one of the females her 
rights lapse to the survivor and the collaterals cannot succeed as long as 
one of them is alive and does not re-marry and thereby lose her 
rights ” (2). 

135 P. R. 1884—There is no well-established custom among Gharbari 
Gosains of the western part of the Kangra valley 
by which a mother is preferred to the widow of a 
deceased holder of shrine property. 

36 P. R. 1914—In matters of succession the widow of a Bairagi 
excludes the Guru. 

Karnal District. 

The widow succeeds to all her husband’s property, divided or undi¬ 
vided (3). In families which observe chutidcivctnd , a sonless widow shares 
equally with the issue of the second wife (4). A widow can succeed to the 
estate of her deceased husband as against the mother of her husband only 
in the presence of a brother-in-law or male issue of such brother-in-law. 
Otherwise the two widows take in equal shares (5). 

If a man die leaving two widows of whom one has a son and the other 
has not, the Sayyads of Barsat follow the Shara, other Sayyads, the 
Sheikhs, and Afghans of Karnal, the Jats of Karnal, Rors, Bairagis and 
Arains state that the sonless widow is entitled to maintenance only. The 
Jats of Panipat, all Rajputs and all Gujars of Panipat state that she has a 
life-interest in half the estate but has no power of alienation. No other 
tribe recognize any custom on the point (6). 

Note. It would seem, however, that in families in which the 
custom of chundavand prevails, the sonless widow invariably takes a 
full share. 

35 P. R. 1887—Pathans of Panipat. The onus lay on the plaintiff 
to establish that a widow succeeds to her husband’s 
estate not as a full owner but has a lite-interest 
only, and that he had failed to discharge it. 


( 1 ) 

( 2 ) 

(3) 

(4) 

(5) 

( 6 ) 


Answer to Question No. 35, Customary Law of the Kangra District, pa«e51. 
Ibid ; Question No. 44, page 67. 

Customary Law of the Karnal District, page 12. 

Ibid \ page 15. 

Ibid ; page 15. 

Answer to Question No. 21, Customary Law of the Karnal District, page 28. 
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34 P. R. 1880—By general custom of the Punjab a widow, just as a 
mother, takes a life-interest and nothing more. 


Lahore District. 

“ All tribes — 

The son or sons or their male lineal descendants through males 
inherit in preference to all others. If a man has more than one wife but a 
son or sons by only one of them, the childless widow is not allotted a share 
in land but only gets maintenance. 

The Arains of village Faizpur Khurd state that childless widows get 
for their lives) a share equal to that of a son. (C. A. 1131 of 1873). 

Sindhu Jats .—Kumhari widow of a Sikh Jat receives life-interest or 
maintenance. (C. A. 68 of 1908). 

Bhullar Jats —Childless widow succeeded equally with her step-son. 
(C. A. 945 of 1907). 

Dhillon Jats —Childless widow entitled to maintenance which is 
generally assigned in the form of a portion of her husband’s land 
which is made over to her. (11 P. R. 1882). 

Dhillon Jats —(l) General rule is to allot maintenance to the widow 
in the shape of a quantity of her husband’s land and not in cash 
or grain payment. 

(2) The land given to a widow may be equal to the property allotted 
to a son. (30 P. R. 1905). 

Khatris—Brahmani wife neither entitled to maintenance nor life- 
estate in the property left by her Khatri husband. (C. A. 766 
of 1907 ” (1). 

C. A. 395 of 1907 —Sindhu Jats ; A widow is the heir of her childless 
husband. 

C. A. 2815 of 1911—A Kashmiri widow succeeds according to Shara . 

C. A. 1917 of 1911—Among Khatris, a widow whose husband was a 
member of a joint Hindu family cannot claim 
a share on partition but only maintenance. 

C. A. 1550 of 1916—Vighmal Khojas of Shahdara, Lahore. The 
widow gets nothing but maintenance in the 
presence of sons. 


Ludhiana District . 

“ A widow with sons takes no share, but a sonless widow, in the 
presence of sons, takes a share equal to that of each of the sons, though 
she is sometimes content with less. 

Where the custom of chundavand is observed the property is divided 
into as many shares as there are widows and each widow, or her sons, gets 
one share. 


(1) Answer to Question No. 44, Customary Law of the Lahore District, page 25. 
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At last Settlement the Hindu Jats of Jagraon Tahsil stated that in the 
presence of sons by another widow the childless widow is not allowed more 
than maintenance, but it is now admitted, and supported by numerous 
instances, that she ranks as an heir. 



The custom of all tribes seems to be that where the relations between 
the sonless widow and her step-sons are harmonious she is content with 
maintenance or with a share of the estate just sufficient for her maintenance 
but that she is always entitled to insist on being treated as if she were a 
son. This is true even among Awans, and Hindu Rajputs, who at last 
Settlement said that a sonless widow in presence of sons (i.e. 9 her step-sons) 
got only maintenance ” (l). 


“ It is admitted by all tribes and is beyond question that failing male 
descendants, the widow has a right of succession superior to that of 
daughters and collaterals. 


It is only when there are a widowed wife, a widowed mother and a 
widowed daughter-in-law that the custom is at all uncertain. In such cir¬ 
cumstances custom is sometimes disregarded and the most amicable 
arrangement made. In fairly numerous cases the mother has waived her 
right of succession, but in all the contested cases which have been collected 
the mother has secured a share. The daughter-in-law very seldom waives 
her right. The custom of all tribes undoubtedly is that the widowed 
mother, wife and daughter-in-law succeed jointly and in equal shares ’ (2). 

116 P. R. 1906— Arains. There is no custom established by which 
a widow is entitled to succeed to the estate of her 
deceased husband equally with her step-son. 

85 P. R. 1912—Gujars of Ludhiana Tahsil. Widow not entitled to 
succeed equally with her step-son to the estate of 
her deceased husband. The widow of a pre-deceased 
son is in a worse position than that of the widow. 

43 P. R. 1919—Hindu Sikh Jats. A widow is entitled to succeed to 
= 51 I. C. 417 the estate of her deceased childless son in the 
presence of a. son by another wife. 


Mianwali District . 

{Pathans and Awans)— In the absence of sons, the widow inherits 
for her life or till re-marriage. Sometimes the widow or widows receive an 
equal share with the sons or more or less for their lives by way of mainte¬ 
nance. 

Among the Hindus, the widow does not take a share in the presence 
of a son. Indeed in respectable families she does not usually inherit 
property in preference to brothers or collaterals, and only receives mainte- 


(1) Answer to Question No. 32, Customary Law of the Ludhiana District, page 49. 

(2) Ibid; Question No. 39, page 70. 
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nance but the general custom is for a sonless widow to succeed for life in 
preference to collaterals (1). 

Montgomery District . 

On failure of male lineal descendants, widows succeed till re-marriage 
or death (2). 

Multan District . 

The Khudakka and Sadozai Pathans and the family of Hakim Shah 
Baksh Qureshi of the Multan Tahsil and Jabla and Saddiqi Qureshis of the 
Lodhran Tahsil and the family of Diwan Muhammad Baqar Shah Tahsil 
Shujabad, followed Muhammadan Law Similarly Aroras, Khatris and 
Brahmins of the Multan Town, except Pushkarna Brahmins, follow Hindu 
Law. 

It is alleged by other tribes that if the deceased leaves a widow and 
unmarried daughters from another wife, half the property goes to the widow 
and half to the daughters. The Muhammadans of the Kabirwala Tahsil, 
however, place sisters and sister’s sons between daughters and daughters 
sons. The rural Hindus of Multan Tahsil say that a widow is entitled to 
maintenance only. The position of the mother and son’s widow generally 
approximates to that of the deceased’s widow (3). 

“ All tribes, except rural Hindus of the Multan Tahsil and Arains of 
Mailsi Tahsil, reply that a childless widow gets only a suitable portion of 
the property in lieu of maintenance. The rural Hindus of the Multan 
Tahsil allege that she gets no part of the property but is allowed only 
maintenance. The Arains of Mailsi Tahsil assert that she gets a share 
equal to that ot each son” (4). 

Muzaffargarh District. 

“ There is no more difficult question in the district to answer than 
this, and for this reason the replies of the different tribes have been recorded 
in detail, together with all instances which have been found. My opinion is 
that the original rule must have been that sons succeeded. They were res¬ 
ponsible for the maintenance of all unmarried females, whether widows, 
sisters or daughters, till death or re-marriage. If there were no sons, the 
females of the house had a right to be maintained from the property of the 
deceased till their death or re-marriage. This right normally took the form 
of an interest in the land of the deceased, the widow excluding daughters, 
but in the case when the estate was very considerable the females got fixed 
maintenance only. As the females died or married, the property passed to 

(1) See answer to Question No. 1, Section Y, Customary Law of the Mianwali 
District, page 22. 

(2) See answers to Questions No. 85 and 43, Customary Law of Pakpattan and 
Dipalpur Tahsils of the Montgomery District, pages 19 and 27* 

(3) See answer to Question No. 35, Customary Law of the Multan District, 

page 53. 

(4) Ibid ; Question No. 54, page 262. 





miST/fy 



1‘BOW’S RIGHT TO SUCCESSION AND MAINTENANCE 343 


Tne nearest male agnates of their deceased husband, brother or father, such 
a custom, if it ever existed, has now been greatly modified under the influence 
of Muhammadan Law, special family agreements and most of the decisions 
of the law courts. In some families daughters now exclude males as a 
matter of course ; in others the females are entitled to maintenance only” (l). 



Leiah Talisil —Jats, Biloches, Pathans, Sayyads, Qureshis, Hindus. 

Succession in the first place goes to the sons and their direct male 
lineal descendants, and, failing them to the widows for their lives. 

Muzaffargarh Tahsil —Jats, Biloches, Pathans; Sayyads, Hindus 
—As above. When an estate is a considerable one, the widow gets only 
maintenance, (in the case of Muhammadan tribes like Sayyads, Pathans etc). 

Qureshis —Succession in the first place goes to the sons and 
their direct male lineal descendants. In their absence if the 
estate is a large one, the real brothers of the deceased succeed. 
The widow receives maintenance. If there be no brothers and their sons 
the property goes to the widows and, in the absence of widows, to the 
daughters and their offspring and, failing daughters or their offspring, to 
the sisters and their offspring. When the inheritance devolves upon a 
daughter, the daughter and the grand-daughter have equal rights. 

In some cases the widows have succeeded in the presence of brothers 
and their sons, and collaterals in the presence of daughters. 

Alipur Tahsil —Jats, Biloches, Pathans, Sayyads, Qureshis, Hindus— 
As in the case of Leiah Tahsil. 

Kot Adu Tahsil —Jats, Biloches, Pathans, Sayyads, Qureshis, 
Hindus—As above. 


Peshawar District . 

“ The Halimzai and Tarakzai Muhammadans stated that women could 
not in any circumstances inherit, but would only receive a subsistence 
allowance from the heirs. The other tribes stated that in the absence of 
male lineal descendants the inheritance would pass to the widow or widows, 
or failing a widow to the daughter or daughters. In these cases the interest 
would be one for life or till re*marriage of widow or marriage of daughters 

only.Only among the Sayyads of Peshawar City there appeared to be 

doubt as to whether widows or daughters could inherit, or could merely 
claim to be supported by the heirs ” (2). 


Rawalpindi District . 

“ The general custom established by the answers to the question 
is that in case there is no male issue the widow takes the inheritance for 


(1) Answer to Question No. 34, Customary Law of the Muzaffargarh District, 1925 
Edition, page 19. 

(2) See answer to Question No. 60, Customary Law of the Peshawar District, 
page 15. 





life, after which it passes to the near male kindred ; when there is male 
issue the widow shares for life equally with her sons. The Sattis, Khetwals, 
Gakhars, Khattars, Moghals, Jasgams, Rajputs, Awans, Qureshis, Jats, 
Gujars, Malliars, and Hindus and Bhabras all slate this to be a thoroughly 
well-established custom, and there is no doubt that this is so. 

The Dhunds and Dhanials modify it in so far that they state that 
in presence of male issue the widow is entitled either to a share with her 
sons, or to have a portion of land set apart for her maintenance. The Sayyads 
have no well-established custom on the point, but generally follow the 
same practice as the Sattis or most of the tribes. 

In all tribes the widow of a sonless proprietor takes inheritance for 
life. In the presence of male issue the widow has different rights in 
different tribes. 

Awans everywhere state that in the presence of sons a widow has 
no right to share. The sons maintain her. 

Dhunds reply that if the widow has sons she gets nothing, it she 
has only step-sons she will succeed with them. The other Murree tribes, 
Dhanial, Khetwal and Satti, reply that a widow succeeds equally with 
sons, whether her own sons or step-sons. The Dhanials of Rawalpindi, 
however, state that in presence of sons the widow gets no share. It would 
appear that the Dhanials of Rawalpindi, a detached portion of the tribe, 
have a different custom from their brethren in Murree Tahsil. Among 
Janjuas it is undoubted that the replies allowing the widow to succeed 
in the presence of sons correctly represent the custom. 

Gakhars in Kahuta and Gujar Khan are agreed that a widow 
in the presence of male issue will take the share of a son. In Rawalpindi 
the reply is that she will receive only maintenance. The general custom, 
however, appears to be that in all tahsils a widow succeeds along with her 
sons, but it is not the practice to have her name entered in the levenue 
papers. 

In Rawalpindi Tahsil Rajputs state that although in one or two 
cases the widow has taken a share with sons, by custom she takes only 
maintenance ; Gujars, Hindus and Khattars allow the widow only 
maintenance. 

In all other tahsils replies by Manhas, P&khral, Bhatti and Rupial 
Rajputs, Moghals, Jasgains, Gujars and Brahmans is that the widow 
succeeds to a share in the presence of male issue. 

Apparently the custom of all tribes with the exception of Awans, 
and to some extent Dhunds in Murree, Gujar Khan and Kahuta Tahsils is 
to allow a widow a share in presence of male issue. In Rawalpindi 
Tahsil the custom is doubtful in the case of all tribes, the widow being in 
many, if not the majority of, cases allowed only maintenance (l). 

(1) Answer to Question No. 20, Customary Law of the Rawalpindi District, page 33. 
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Widow v. step-sons . 

“The reply of the Dliunds, Sattis, Dhanials, Khetwals, Moghals, 
Jasgams, and Qureshis is that a barren widow would take half the 
inheritance for life, the widow with issue and her children taking the other 
half on the chundavand system. The Gakhars say that each widow and 
each of the sons would share alike, and Rajputs, Jasgams, Jats, Gujars, 
Mailiars and Hindus, except in Kahuta, follow the same custom as the 
Gakhars. As regards tribes mentioned above the existence of the custom 
spoken to by them, is better established than in the case of those now to be 
noticed. 


Khattars and Awans state that usually barren widows only receive 
maintenance, but in some cases they have received shares, and instances 
of both are given. No settled custom is therefore established in this case 
Saids, in general, follow the same custom as Gakhars, but the Sayyads of 
Rawalpindi Tahsil say that barren widows are only entitled to maintenance, 
and instances are given on each side among the Pathans, Khatris and 
Sayyads. Custom on this point is unsettled, and, in my opinion no custom 
having the force of law can be held to have been established- As the 
question is a doubtful one, I have cited many instances, and the informa¬ 
tion here collected will, I hope, be useful to the Courts should occasion 


occur. 


The reply of the hill tribes is, of course, affected by the change 
from the chundavand to the pagvand system of inheritance. Among all 
these tribes a widow, when allowed to succeed, takes the same share as a 
son, shares being distributed per capita. The Dhunds say that a barren 
widow will take equally with sons ; a widow with sons will get nothing, 
being maintained by her sons. The instances collected are in consonance 
with this reply. Sattis, Dhanials and Khetwals declare their custom to 
be the same as that of the Dhunds, except that the widow with issue also 
shares. The right of the widow with sons has been recorded in the last 
question. The right of the barren widow at least is well-established and 
not disputed among these tribes. 


Awans in all tahsijs reply that the barren widow will take only 
maintenance. The instances which have been collected show the barren 
widow as sometimes getting a share, but in all the cases referred to a 
Civil Court only maintenance appears to have been given. Tribal feeling 
and the general trend of tribal custom among the Awans are certainly 
against a barren widow being a shareholder. The Awans of this district 
are exceedingly reluctant to allow females proprietary rights in land, and 
the unanimous replies of the tribesmen to this question probably represent 
the custom as it actually exists. 


Gakhars, Sayyads, Janjuas, Moghals and Qureshis everywhere admit 
the barren widow to a full share in presence of male issue, pagvand being 
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the rule. The custom appears to be well-established, and in all tahsils, 
except perhaps Rawalpindi in the case of Moghals and Qureshis, is rigidly 
observed. 


For the other tribes no certain custom appears to exist, and I content 
myself with recording the replies given. 

In Rawalpindi and Gujar Khan Tahsils, Gujars, Rajputs Pakhral, 
Manhas and Bhatti state that a barren widow will get a full share, but 
Hindus allow only maintenance. 

In Kahuta, Manhas, Pakhral, Bhangial, Bhatti Rajputs and Gujars 
allow a full share. The Suddans have no fixed custom either way. Chauhan 
Rajputs allow only maintenance. 

Jasgams reply that a barren widow will take a full share according to 
the chundavand rule ” (1). 

C. A. 341 of 1880—Mughals. A widow is entitled to maintenance 
only in the presence of children of another 
widow. 

59 P. R. 1894—Awans. A childless widow in the presence of children 
of another widow gets only maintenance. 

30 P. R. 1905—Chohan Rajputs. Do. 

49 P. R. 1910—Mughals of Mauza Badia Qadir Bakhsh, Rawalpindi 
Tahsil. By custom a childless widow* * is entitled 
to a certain portion of her husband’s estate for life 
by way of maintenance in the presence of her 
husband’s son by another wife. 

A. I. R. 1935 Lah. 294—There is no custom among Sasral Rajputs 

of Rawalpindi Tahsil by which a widow is 
entitled to inherit the property of the deceas¬ 
ed along with her sons. 

Rohtak District. 

“ Jats throughout, Ahirs, Brahmans throughout, Hindu and Muham¬ 
madan Rajputs throughout, and Pathans of Gohana, say that in the 
presence of a son or sons no other relation can receive anything. 

Pathans and Sheikhs of Jhajjar say that the first charge is the widow’s 
tnehr , and that has to be satisfied before the sons inherit. If they discharge 
that they inherit all, or if they charge it on the estate they inherit the 
residence ; but they say that in fact the widow seldom claims inehr but 
looks for maintenance from the estate at the hands of sons. Pathans of 
Guriani zail and Biloches say that a widow cannot claim the mehr from 
sons, but can look for maintenance from the estate. 

Note .—But where there are more than one widow amongst tribes following 
pagribat, a childless widow will get a share in default of the sons she has not borne. 
Where chunddbat prevails she will of course get her share ” (2). 


(1) Answer to Question No. 21, Customary Law of the Rawalpindi District, 

* page 38- 

(2) Answer to Question No. 41,. Customary Law of the Rohtak District, page 28. - 
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Shahpur District. 

“ All tribes, except a few Tiwanas and Biloches. 

(a) A widow, having a son, takes no share. 

Biloches of Scihiwal and Tiwanas of family and property. 

A sonless widow gets only maintenance in any case. 

A watts. 

(b) If the deceased have left a sonless widow, besides a son or sons 
by another wife, the sonless widow gets no fixed share of the 
land, but is generally given separate possession of enough land 
for her maintenance with regard to the position of the family. 

Gondals Rahjas , Musalmans generally. 

The same, except that the sonless widow, in presence of sons, gets a 
reasonable amount, either of land or grain sufficient for her maintenance. 

Khokhars Hindus. 

The same, except that the sonless widow, in presence of sons, gets 
only enough grain, etc., for her maintenance, and is not given a share of the 
land ” (1). 

“ Awans Gondals , Khokhars and Musalmans generally. 

If there be no male lineal descendants through males, the widow or 
widows inherit the whole of the property of the deceased, each widow 
taking an equal share ; but if there be a widow, and unmarried daughters 
by another wife deceased, the daughters by the deceased wife succeed to 
their mother’s share till marriage. 

Note. —Several families of position and property, such as the Biloches 
of Sahiwal, the Tiwana Chiefs, and the Sayyads of Jahania Shah and 
Alipur, say that a sonless widow gets only maintenance and does not 
succeed to her husband’s property. Malik Fateh Sher Khan wished that 
the Tiwana widow should hold full possession of the whole property, and 
the other widows get maintenance only. Among the Awans a sonless 
mother counts as a widow, and takes a share along with the widow of the 
deceased. 

Hindus. 

If there be no lineal descendants through males, the widow or widows 
inherit the whole of the property of the deceased, provided he was separated 
from the rest of his family, but if he was living jointly with his agnate 
relatives, they inherit his property, and his widow is entitled to mainte¬ 
nance only ” (2). 


(1) Answer to Question No* 1, Section V, Customary Law of the Shahpur District, 
page 41 . 

(2) Ibid ; Question No* 10, Section V, page 4o» 
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A. I. R. 1927 Lah. 329—The estate of a sonless proprietor would 

- =8 Lah. 139 devolve on the widow after his death. 

= 101 I. C. 635 If she re-marries or dies, then the estate 

will pass on to the mother of the deceased 
for life and not to the deceased s col¬ 
laterals. 

Sialkot District . 

“ Among Jats and Rajputs, if a proprietor die intestate the inheritance 


devolves upon male descendants; in their absence upon the widow or 
widows, (if more than one) in equal shares. If one widow^ has issue and 
the other is childless the latter sometimes gets only maintenance, sometimes 
a share equal to a son’s and, sometimes a share according to the 

chundavand rule.Tribes other than Jats and Rajputs state that 

they follow a similar custom ’ (l). 


61 I. C. 893—Jats of Raya Tahsil. A widow succeeds to her 
husband’s estate with his son from another wife. 


Widow's right of collateral succession—onus of proof. 

A widow generally succeeds collaterally to the property to which her 
husband would have succeeded, if alive. In such cases the question of 
burden of proof is of some importance, and the following cases may be 
studied with advantage— 


A mb ala District . 

A. I. R. 1933 Lah. 350—Jats. According to the custom in the Ambala 
= 144 I. C. 471 District widows are entitled to succeed 

collaterally in the same manner in which 
their husbands would have succeeded. 
The burden of proving that the widow of 
the collateral is not entitled to succeed to 
the estate of the last holder, is on the 
person challenging alienation, in view of 
the mutation in her favour and of her 
undoubted possession of the land in suit. 

Amritsar District . 

133 P. R. 1893—Hindu Jats of Ajnala Tahsil. The widow of a 
predeceased brother proved entitled to succeed to 
the estate of her deceased brother-in-law as against 
the collaterals of the deceased. 

“ Judging by experience it is very unusual for the widow to succeed 

to collaterals of her husband.But in the Hosbiarpur District, it 

seems to be a well-established rule that the widow succeeds to the estate of 
collaterals.” 


(1) See answer to Question No. 32, Customary Law of the Sialkot District, 
page 18. 
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30 P. R. 1909—Randbawa Jats of Amritsar District. Widow has 
got the right to succeed collaterally. 

51 P. R. 1909—Bhullar Jats. A widow who has inherited her hus¬ 
band’s property collaterally, succeeds to property 
to which her husband, if alive, would have 
succeeded. 

A. I. R 1935 Lah. 312—Khatris following agricultural custom. Widow 
= 16 Lah. 476 of predeceased son succeeds equally with 

= 158 I. C. 249 her husband’s brothers. 
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Ferozepur District . 

25 P. R. 1888—Jats. Even when re-married to brother of first 
husband succeeds to estate of co-widow derived 
from the husband, in presence of brothers of 
deceased. 

40 P. R. 1909—Udasi Sadhus. Widow succeeds collaterally, 

Gurdaspur District . 

90 P. R. 1888—Rajputs. Widow succeeds collaterally. 

7. P. R. 1909—Brahmans, Shakargarh Tahsil. Widow succeeds 
collaterally. 

51 P. R. 1909—Bhullar Jats. Widow succeeds collaterally. 

Hoshiarpur District . 

177 P. R. 1889—Naru (Muhammadan) Rajputs of Hoshiarpur District. 
Widows succeed collaterally. 

56 P. R. 1891—Bariah Rajputs of Tahsil Una. Widow succeeds 
collaterally. 

98 P. R. 1891—Naru Rajputs of Dasuya Tahsil. Widow succeeds 
collaterally. 

Ill P. R. 1891—Hindu Rajputs. Widows in possession of their 
husband’s estates are entitled to succeed to property 
left by the collaterals of their husbands on the 
same footing as the husbands themselves would 
have inherited, if still living. 

43 P. R. 1905-7rBahanaut Rajputs, Garshankar Tahsil. Widow, 
even though not in possession of her husband’s 
estate is entitled to succeed collaterally. 

Jhelutn District . 

A. I. R. 1935 Lah. 954—Gakhars. A widow is entitled to succeed 

collaterally. Where certain persons contest 
the right of a widow to succeed collaterally 
the onus is on them. 

Jullundur District . 

146 P. R. 1889—Arains of Nakodar Tahsil. Widow succeeds to 
her husband’s brother in the presence of a 
collateral of the 7th degree. 
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162 P. L. R. 1902—Jats. Widow succeeds collaterally. 

44 P. R. 1905—Mahtams of Jullundur District. Widow succeeds 
collaterally. 

98 P. R. 1910—Muhammadan Jats. Widow succeeds collaterally. 
The onus on her is not heavy. 

32 P. R. 1915—Pathans of Mauza Riayatpur, Tahsil Nakodar. 

Widow is entitled to succeed collaterally. There 
is a presumption in favour of collateral succession 
among predominant tribes in Jullundur Doab and 
the onus of disproving a widow’s right of 

collateral succession was on the opposite party. 

121 P. R. 1916—Pathans of Basti Mithu The widow, of the 

deceased proprietor is entitled to succeed to his 
collateral’s estate in the same way as her 

deceased husband would have done if he had 
been living. 

Kangra District . 

93 P. L. R. 1904—Rajputs. Widow succeeds collaterally. Onus is 
on her to prove that. 

72 P. R. 1906—Girths, Tahsil Hamirpur. Widow succeeds collateral¬ 
ly. The right is neither an extraordinary, unusual, 
nor exceptional one. 

1927, 100 I. C. 1014—Muhammadan Gujjars, Kangra Tahsil. Widow 
= A. I. R. 1927 Lah. 366 succeeds collaterally. 

Ludhiana District . 

20 P. R 1895—Gil Jats. By general custom and the custom of Jats 
of the Ludhiana District, the widow of a sonless 
proprietor is entitled to succeed on a life tenure 
to any estate or share to which her husband 
would have succeeded In this case the onus was 
placed on the other side 

15 P. R. 1906—Johal Jats of Jagraon Tahsil. Widow is entitled to 
succeed collaterally. In this case the initial onus 
was laid on the widow, but it was doubted whether 
this was correct because something might be urged 
against this on the strength of the finding in 20 
P. R. 1895. 

Exceptions—Widow does not succeed collaterally. 

75 P. R. 1879—Shias of Sadhora, Ambala District. 

77 P. R. 1893—Aulakh Jats of Ferozeour District. A widow does 
not succeed collaterally. The custom of collateral 
succession by widows is “ unquestionably ex¬ 
ceptional ’ and the onus is on the widow to prove 
her claim to represent her deceased husband. 
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69 P. R. 1896—Dhal Khatris, Shorkot Tahsil, Jhang District. 

64 P. R. 1910—Sikh Jats of Ferozepur District. When she has 
married her deceased husband’s brother. 

322 P. L. R. 1913—Sainis of Hoshiarpur District. The burden of 
= 20 I. C. 876 proving that a widow succeeds collaterally is 
on her and in this case she had failed to dis¬ 
charge it. 

P. L. R. 1900, p. 295—Cbotha Jats, Gujranwala District. Collateral 

succession not decided, but doubts ex¬ 
pressed. 

The right of the widow to succeed collaterally is thus now generally 
‘recognized. The right of collateral succession of a widow is based on the 
right ot representation which is well recognized among all agricultural 
communities in the Punjab (l). Where a widow succeeds to her husbands 
brother’s estate she does so as a representative of her husband ; on her 
death the estate becomes an accretion to her husband’s estate and will be 
treated his property (2). 

Where a widow succeeds collaterally, she succeeds only to a life 
estate (3). As observed by Coldstream J. in Barkhurdar Shah v, Mst . 
? Sat Bhrai (4). “ It is certainly a settled rule that a widow succeeding 

collaterally to ancestral property must remain unmarried and chaste to 
preserve her life estate.” 

Two or more widows succeed jointly—rule of survivorship. 

As a general rule, all widows take in equal shares without regard to 
their family. When one of them is dead, her share descends to the 
surviving widow or widows. 

In the following cases co-widows succeeded jointly:— 

22 P. R. 1889. 

128 P. R. 1893—Habib Khel Pathans of Peshawar. 

20 I. R 1895 Gil Jats of Ludhiana District. Where there are 
two widows holding a life estate and one co-widow 
remarries, the reversioners cannot get her estate 
in presence of the other widow. 

5 P. L. R. 1911—Muhammadan Rajputs, Hoshiarpur District* 

Where a proprietor dies, leaving a son and three 
widows ; held , on the death of the son without 
issue, all the three widows were entitled to equal 
share for life. 


(1) Mst Sardaran Bi v. Mst Mirzan— A. I. R. 1936 Lab. 964. 

(2) Ditvan Singh v. Ncitha Singhs A. I. K. 1937 Lah. 468. 

(3) Mohan Lai v. Bernal Z)«s=A. I. R. 1930 Lah. 769=122 I. C. 228. 

(4) A. 1. R. 1931 Lah. 677, page 684=15 Lah. 563 at page 582. 
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A. I. R. 1933 Lah. 69—Where a person dies leaving two widows and 
w —145 I. C. 256 one of them re-marries the whole estate of 

the deceased passes to the other widow 
and the mere retention of the re-married 
widow’s name in the revenue records 
would not place her in adverse possession 
of her share qua the co-widow and owing 
to her intervening between the estate and 
the reversioner the latter’s rights would 
not be affected. 


Compare 9 W. R. 23 P. C ; 111 Mad. H. C. Rep. 424; 59 P. 
R. 1869. 


In the following cases, on the death of one of the co-widows the other 
took by survivorship— 

4 P. R. 1880 ; 180 P. R. 1882 ; 25 P. R. 1888. 

9. P. R. 1891 (Rev.)—Joint tenancy. Where the two widows were 

joint tenants of an undivided holding, when 
one died and the other survived the latter 
might hold the whole and as long as she 
lived the proprietors were not entitled to 
step in and have the tenancy partitioned and 
absorbed piecemeal. 

128 P. R. 1893—Habib Khel Pathans of Peshawar. Where a 
man leaves four widows they succeed as a group, 
and the life-estate of one who never determin¬ 
ed her estate goes to the other by survivorship. 

15 P. R. 1915—The survivor of the two widows of a sonless Bhakral 

= A. 1. R. 1914 Lah. 488 Rajput of Mauza Deir, Gujarkhan Tahsil, 

Rawalpindi District, is entitled whatever 
her caste or right as against a co-widow 
may be, to hold her deceased husband’s 
property for life, and so long as she lives, 
no collateral can claim possession of that 
property. 

1921, 2 Lah. 383 Arab Sayyads of Kharkhauda (Rohtak 

1924, 6 Lah. 117 P.C. District). On the death of the last male 

owner without issue, the widows succeed 
to the whole of his estate, for an interest 
terminable with their lives and with a 
right of survivorship as between them¬ 
selves. 
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A* I. R. 1924 Lah. 584—Widow of a childless male proprietor 
= 5 Lah. 237 succeed as joint tenants and on the death 

of one the other merely absorbs her share 
by virtue of her survivorship. There is 
no succession in such cases and the 
question of the unchastity of the surviving 
widow does not arise. 

In the absence of custom the re-marriage of a widow causes a 
forfeiture of her life-interest in her first husband's estate which then reverts 
to the nearest heir of her husband A co-widow in consequence of her 
remarriage forfeits her right to take the property of the other co-widow by 
survivorship on the death of the latter. It therefore reverts to the rever¬ 
sioner. An exception to this rule is however recognized among Sikh 
Jats of the Punjab Province where the widow marries her first 
husband’s brother in the karewa form, because in that case the re-marriage 
does not cause forfeiture of her own share (l). In the case of Jats of 
Ferozepur District, it has been held that a widow who re-married 
her first husband’s brother succeeds to a co-widow in preference to 
collaterals (2). 

But the widow’s right only accrues on the husband s death, and if it 
does not accrue then, it cannot accrue later by the death of a subse¬ 
quent heir. 

Sikh Jats of Ferozepur—If her husband has been succeeded by his 
son and the son di as, the widow who has remarried her husband’s brother 
cannot succeed in presence of other brothers of the husband (3). 

See also 92 P. R. 1869, a case under the Hindu Law, to the same 

effect. 

The fact that the widow is a karewa widow does not affect her ^ 

right. 

In a suit the parties to which were the two widows of a Manhas 
Rajput resident in the Shakargarh Tahsil of Gurdaspur District, held , that 
the plaintiff (upon whom under the circumstances the onus lay) had failed to 
prove a custom in her favour, excluding the defendant, who was a co-widow 
by a karewa marriage, from succeeding to a share in the deceased husband's 
estate (4). 

Found , that defendants, upon whom the onus rested, had failed to 
prove a special custom whereby the karewa widow of a soul ess proprietor 
could be compelled to accept a fixed maintenance instead of succeeding to the 
family holding for life (5). 

(1) Chuni Lai v. Mst. Attar Kavr=A. I. R. 1988 Lah. 69—145 I. C. 256. 

(2) 25 P. R. 1888. 

(8) 64 P. R. 1910. 

(4) Mst Dakho v. Mst Gano~22P. B. 1889. 

(5) 54 P. R. 1899. 
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Widow’s right of succession ordinarily not affected by the 
circumstance that the husband was joint in estate with others. 

A widow is not ordinarily deprived of her right to succeed to the 
share of her husband by the circumstance that he was joint in estate 
with others. 


28 P. R. 1870—Hindu Jats of Ambala District. 

No. 954 of 1873—Hindu Jats of Gujranwala District. 

149 P. R- 1888—Suds of tahsil Tarn Taran, Amritsar District. 

83 P. R. 1905—Brahmins of Karnal City. 

Exception. 

103 P. R. 1891—Amongst Bansal Banias of Jullundur City a widow 
is not entitled to succeed to her husbands share in 
property jointly acquired by him and his brothers. 

Nature of widow’s life-estate—not absolute owner but with 
restricted rights—analogous to widow’s life-estate under Hindu Law. 

It is firmly established as a rule of Customary Law that a female 
inheriting landed estate (whether ancestral or self-acquired) from a male, 
holds the property on a life-tenure and it is immaterial whether the female 
is a widow, a daughter or a mother (l). Under the Hindu Law a widow 
only possesses a life-interest in the property inherited from her husband 
and she has no power to alienate it even in the presence of blood-relations 
except for necessity (2). The same rule applies to the case of a widow 
holding a life-interest under custom and she has not any wider power of 
alienation than a widow whp holds a similar estate under Hindu Law (3). 

| In the Punjab, under the Customary Law, a widow in possession of 
immoveable property of her husband has no power to alienate it perma¬ 
nently and there is no distinction in this respect whether the property is 
ancestral or self-acquired (4). 

As observed by Chatterji J. in Sher Muhammad v. Phula (5)— 
“ There are strong analogies between the estate of a widow under 
Customary Law and her estate under Hindu Law. Under both laws she 
holds for life for the purpose of maintenance with certain powers of disposi¬ 
tion necessarily incident to her position. She is, at least in Customary 
Law, in no sense a co-sharer, and on her death the succession is not to her 
but to her husband. In fact her estate is one interposed for a limited 
purpose between that of her husband and the next heir. 


(1) 107 I. C. 489 ; See also Thakar Singh v. But a Singh—A. I.R. 1984 Lab. 860 
=1984, 16 Lah. 373 at page 376. 

(2) 1930. 11 Lah. 503. 

. (3) Mat. Diyal Kaur v. Mat. Mehtab Kauri** A. I. R. 1921 Lah. 168=3 
Lah. L. J. 458; Imam Din v, Khamaniib=* A. I. R. 1927 Lah. 366=100 I. C. 1014 
at page 1017 ; Gobinda v. NandUt?*l$22 Lah. 217=5 Lah. 450 

(4) Mat. Bur go v. Prem Singhs A. I. R. 1924 Lah. 196 (2) -74 I. C. 653. 

(6) 9 P. R. 1899, page 51. 
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NATURE OF WIDOW’S LIFE-ESTATE 

The dictum of Scott-Smith and Rattigan J. J. in Alla Ditta 
v. Gauhra (l) that the widow’s estate is always a limited one but it is only 
limited for the benefit of reversioners and where there are none she is to 
all intents and purposes an absolute ower, has been challenged and expressly 
dissented from in Kundan v. Secretary of State for India (2) by Campbell 
and Fforde J J. and it was observed—“ We are unable to read this 
observation as a considered pronouncement intended to be authoritative that 
a Hindu widow governed by customary rules is a full owner when her 
deceased husband has left no relatives, and that her position is essentially 

different from what it would be under her personal law.Indeed a 

reference to Section 5 of the Punjab Laws Act makes it quite clear that 
Allah Ditta v. Gauhra (3 P. R. 1914) does not state a correct general rule 
and that the correct rule is this. The nature of a Hindu widow’s estate in 
the Punjab is to be determined by what the evidence before the Court 
proves to be the custom applicable to the parties concerned. If there is no 
proof of a customary rule the question is to be decided in accordance with 
Hindu Law, subject to any modification of that law by custom which may 
be proved.” Again, it was remarked by Leslie-Jones J. in Mst. Diyal Kaur 
v. Mst . Mehtab Kaur (3)—“ There is no ground for supposing that a widow' 
who holds a life-interest in an estate under custom has any wider power of 
alienation than a widow who holds a similar estate under Hindu Law. 
Under that law the limited nature of her interest in the estate can never 
alter even though there be a complete want of heirs, vide Collector of 
Masulipatam v. Cavaly Vecatta Narainpat (8 M. I. A ) and" the restric¬ 
tions imposed on her power of alienation of her husband’s estate are 
inseparable from her estate and their existence does not depend on that of 
heirs capable of taking on her death.” 

Tn Lai Chand v. Manohri (4) also, a case under the Hindu Law, it 
has been held that the limitations imposed upon the estate of a widow or 
daughter under Hindu Law are not imposed on her for the benefit of 
reversioners. They are inseparable from her estate, so that even if there 
are no reversioners, she cannot alienate the corpus of the property except 
for a legal necessity. If she does alienate without legal necessity, then, 
if there be no reversioners, the alienation may be set aside by the Crown, 
taking the property by escheat. So after-born reversioners can set aside 
alienations by the holders of such estates. 

(1) 3 P. E. 1914. 

(2) A. I. R.1926 Lah. (>73—7 Lah. 543=96 I. C. 865 ; See also 100 I. 0. 1014. 

(3) A. I. R. 1921 Lah. 168= 3 Lah. L. J. 458; See also Tirath Ram v. Mst. 
Kalian Dev= 1920. 1 Lah. 588, a case under the Hindu Law, and I. L. K. iv All. 

* 532 and XXIII Cal. (P. 0.) at page 772. 

(4) A. 1. R. 1925 Lah. 108=78 I. 0. 717 . See also Balak Ram High School, 
Panipat v. Nanu . Mal~A. 1. R. 1930 Lah. 579=11 Lah. 503; Mst. Surju 
v. Gobinda^ A. I. R. 1925 Lah. 573=87 I. C. 937. 
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Persons who are heirs to an estate are entitled to challenge alienations 
effected, by females who are holding on life-tenure under custom. An 
estate of a widow under the Customary Law is subject to the same 
restrictions as that of a widow under Hindu Law. Where the persons 
contesting the alienations are males whose right to inherit estate is beyond 
dispute there is no custom which prevents them from impugning such 
alienations they are entitled to contest. Where there is no custom appli¬ 
cable to a case, the plaintiff can fall back on their personal law (l). 


In the Punjab the tenure of a widow’s estate under Customary Law 
does not differ from that of a Hindu widow under Hindu Law. Therefore, 
where a widow in the Jheluin District alienated the mortgagee rights of 
her deceased husband without necessity and consideration, it was held 
that the reversioners of the deceased could challenge such alienation (2). 


' Both under Hindu Law and Punjab Customary Law the respective 
rights of .a widow in possession of her husband’s estate and her reversioners 
are analogous,(3). Chevis J. similarly observed in Mst. Bhagi v. Mohammad 
Bibi (4)—“ There are strong analogies between the estate of a widow under 
Customary Law and her estate under Hindu Law. Under both laws she 
holds for life for the purpose of maintenance with certain powers of 
disposition necessarily incident to her position, and there seems to me no 
reason to hold that either under Hindu or Customary Law, a widow is not 
an heir of husband.” 

Again, Shadi Lai C. J. remarked in Gurbhaj v. Lachhman (5)— 
“ We have not been referred to any authority which lays down that the 
estate of a widow under the Customary Law is subject to greater restric¬ 
tions than that of a widow under the Hindu Law, or that the reversioner 
in the former case enjoys rights which are, in any way, superior to those of 
the reversioner in the latter case.” 



Muhammadan widows also take a life-estate in the whole 
property. 

In numerous cases the Chief Court of the Punjab has recognized, as 
widely prevalent among Muhammadan land-holders, a custom that widows 
should take, as by Hindu Law, a life-estate in the whole property instead 
of the specific portion which they would inherit absolutely according to the 
Muhammadan Law f Wilsons Anglo-Muhammadan Law , 3rd Ld. 
page 87.... __ 

(1) Gobinda v. JVandu— A. I. R. 1922 Lah. 217=5 Lah. 450=74 I. C. 644. 

(2) Muhammad v. Gauhra==> A. I. R. 1932 Lah. 61=134 I* 0.826; See also 
1928, 110 I. C. 861 at pages 864. 865. 

(3) Thakar Singh v. Mst Uttam K<mr*4 A. 1. R. 1929 Lah. 295=40 Lah. 618 

=118 I. C- 449. , , 

(4) 15 I. C 734=205 & L. R. 1912: See also Dhal/a v. Mst. Fateh Bibi 

=A. I. R. 1937 Lah. 237=17 Lab. B?3. 

(5) A. 1. R. 1925 Lah. 341=6 Lah. 87=88 I. C. 550. 
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Where a widow is found enjoying the whole of her husband s 
property to which she ha? succeeded on the death of her husband, parti¬ 
cularly if that property or any substantial part of it is landed property, and 
it is shown that the widow under the personal law would have succeeded to 
something much less in extent , the presumption is that the widow has only 
succeeded for her life (1). Where, in defiance of Muhammadan Law it is 
found that widows take over the whole of their husband’s immoveable 
estate, there is a natural presumption that they do so as life-holders only 
subject to control by male reversioners (2). “ I fully endorse that dictum 

because it seems to me, that Muhammadan Law being clearly renounced, 
a custom under which a widow should take all her husband s land and 
houses as a full owner subject to no contral is in this country an unthink¬ 
able custom. It is so contrary to general sentiment and practice that it 
would have to be strictly proved ; that is, it would have to be shown that 
widows had in a reasonable number of cases, indicated this extraordinary 
position in the face of opposition by near reversioners. Nothing of this 
kind has been shown here/’—Per Johnstone J (3). 

In Nur Muhammad v. Khuda Baksh (4) the parties concerned were 
Parachas of Makhad in Attock District. Held , that by custom prevailing 
among the Parachas a widow only takes the usual life-estate and no share 
under Muhammadan Law. In the Punjab where a widow takes the whole 
of her husband’s estate there is a presumption that she takes only for 
life. 

In Hashmat Ali v. Mst . Nasib-ul-Nisa (5) Barkat Ali (the succession 
to whose estate was in dispute) died in 1872 without issue but survived by 
three widows. Contrary to the rule of Muhammadan Law, they succeeded 
to the whole of his estate, for an interest terminable with their lives and 
with a right of survivorship as between themselves. The parties in this 
case were Arab Sayyads of Kharkhauda in Rohtak District. It was held 
that there was an undisputed rule which entitled Barkat Ali s widows to 
succeed as heirs to his estate for limited interests. 

The same custom prevails generally among Muhammadans in the 
North-West Frontier Province, Among Babars of Dera. Ismail Khan 
District, it has been held that there is a custom whereby a widow who 


(1) Muhammad Hussain v. Sultan Al f—54 P. R. 1908, p. 219.-—Shia Sayyads 
of Ambala City. 

(2) Dr. Mir Haider v. Muhammad Ali —14 P. R. 1911—Sayyads of 
Sialkot City ; See also 18 P. R 1906. 

(3) Ibid. p. 32 

(4) 125 P. R. 1916. 

(5) A. I. R. 1925 P. C. 99=6 I>ah. 117 ( P. C.), affirming on appeal 1921, 
2 Lah. 383. 
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remarries without consent of her deceased husband’s collaterals, forfeits her 
share in the estate left by that husband (l). 



Among certain Muhammadans the estate taken by a widow is a full 
estate, but they are either residents of towns or are of high caste governed 
by Muhammadan Law. 


In the following cases a full estate was granted :— 

27 P. R. 1868—Khojas of Kasur, excluding sisters in the absence 
of sons. 


85 P. R. 1887—Pathans of Panipat, Karnal District The question 
for decision was, whether in the family of the 
parties who were Pathans of Panipat in the 
Karnal District, residing in the town but owning 
land outside a widow’s interest in her husband’s 
property was that of a full proprietor, or a life- 
interest only. Held , that the plaintiffs had failed 
to establish a custom under which whatever the 
widow succeeded to, was held by her, not as full 
proprietor, but on a life-tenure only. 

4 P. R. 1888—Gardezi Sayyads of Multan District. 

25 P. R. 1890—Bokhari Sayyad Shiahs of Sadhaura, Ambala 
District. 

126 P. R. 1912 P. C.—Sheikh Ansaris of Basti Danishmandan, 

Jullundur District. 


Meaning of life-estate—on termination of widow’s interest the 
descent is to be traced from her husband. 

The meaning of a life-estate is that a widow does not become a 
full owner, in the sense that after her death the descent is to be traced 
* from her and not from her husband. 


Heidi that among Rains of Karnal no special custom, as distinguished 
from the general custom of the Punjab under which a widow or a mother 
succeeding by inheritance to land takes only a life-interest in the property, 
is established. The persons who are entitled to succeed her are not her 
heirs but the heirs of the person or the persons from whom she derived the 
property (2). 

In Lai Mai v. Dewa Singh (3) in which the parties were Suds of 
Lahore, it was contended by the defendant that a special custom existed 
whereby a sonless widow takes an absolute interest in the property, move- 
able or immoveable, of her husband with full power of disposal over it, and 


(1) Mst- Nur Jan JBibi v. Muhammad Scivivar Jan Khan —A. I. R. 1984 
Pesh. 15—147 I. C. 337 ; See also A. I. R. 1936 Pesh. 128-463 I. C. 27. 

(2) Mst . Izzo v. Mst. Lctdo= 34 P. R. 1880. 

(3) 192 P. R. 1883. 
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on her death the property, if not previously disposed of by her, devolves 
by inheritance on her heirs and not on the heirs of her husband. Held , 
that the burden of proving the custom was on the defendant and that he had 
failed to discharge it. 


In a case the parties to which were Sayyads of the Ambala District 
and (as found by the Chief Court) governed by custom and not 
Muhammadan Law, held , that the widow of a sonless proprietor succeeded 
on his death to the whole of his property, which was partly ancestral and 
partly self-acquired under a customary rule which it was not proved 
constituted her full owner of the property in the sense that on her death it 
would descend to her heirs and not to those of her late husband, or gave her 
an unrestricted power of alienation which would enable her to give away 
the whole of the property to her brothers (l). 


In a case where a widow has succeeded collaterally after her death it 
is the heirs of her husband who have to be sought fcr and not the heirs of 
the last male holder of the property. One Tara Singh gifted the land to his 
daughters’s son Dal Singh. Dal Singh had a brother Bhag Singh but he 
was not included in the gift and the line of Dal Singh held this land 

exclusively until it came to one Bur Singh. Bur Singh’s son Ganda Singh 
predeceased him and after Bur Singh’s death the land was mutated in 
favour of Ganda Singh’s widow Mst. As Kaur. On Mst. As Kaur’s death 
it was mutated in favour of Mst. Hukam Kaur widow of Fateh Singh who 
was a lineal descendant of Bhag Singh, brother of Dal Singh. Mst. Hukam 
Kaur gifted the land in favour of her and Fateh Singh’s daughter 
Mst. Malan. The plaintiffs claiming to be collaterals of Fateh Singh pleaded 
that as such collaterals the land being ancestral property the gift ivas void 
as against them. They further pleaded that even if the land was not 

ancestral they excluded the daughter from self-acquired property and 

therefore the gift was void as against them. It was held that as 

Mst. Hukam Kaur’s death it is the heirs of her husband w T ho have to be 
sought for and not the heirs of Bur Singh (2). 


I 


Where a widow succeeds to her husband’s brother’s estate she does 
so as a representative of her husband ; on her death the estate becomes an 
accretion to her husband’s estate and will be treated as his property (3). 


But where a widow, on succeeding to the tenancy held by her deceased 
husband on peasant terms (under the Punjab Colonization of Government 
Lands Act, 1912), purchases the proprietary rights from the Government, 
she does not acquire them as a life-estate for the benefit of her reversioners; 


(1) Wajid Alt v. Latcifat Ali=~ 11 P. K. 1896. 

(2) Mst Qangov. Mat, Hukam Kaur*= A. I. R. 1938 Lab. Ill—Sansi Jats oi 
Amritsar District. 

(8) Diwan Singh v. Natha Singh=A, 1. R. 1937 Lah. 468. 
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does so in her own capacity and is^ absolute owner (l). Under 
Customary Law in the Punjab, a widow has full power over the income of 
the estate which she holds as a widow and can do with it what she likes. 
If she acquires any property out of that income, it is not an accretion to her 
husband’s estate but her own separate property (2). 

For further discussion see notes under Chapter on “ Alienation . ’ 

WIDOW’S RIGHT TO PARTITION 

83 . A. widow succeeding to her husband’s share in 

widow’s right a holdill £ can ordinarily claim 

to partition. partition of such share. Custom generally 

recognizes her right to enforce partition where the 
co-sharers are not acting up to their obligations in 
respect to her so that the due enjoyment by her of her 
life-interest in her share of the joint holding cannot 
otherwise be secured. 

- Ambala District. 

“ All tribes admit that a childless widow is entitled to claim partition 
of her deceased husband’s share, but actual custom is undoubtedly that she 
can enforce partition only when the co-sharers are not properly maintaining 
her ” (3). 

Amritsar District . 

44 All heirs, whether male or female, including a widow, can claim 
partition as a matter of right. A widow having sons will get no share. 
A sonless widow can get the share separated to which she is entitled. On 
her death the share thus separated will devolve on the heirs of the 
deceased husband in accordance with the rules of inheritance ” (4). 

Attock District. 

44 As at last Settlement, the Alpials alone maintain that a widow can¬ 
not effect partition in such cases. All, however, agree that such partitions 
should be sparingly sanctioned owing to the fact that the ultimate object of 
such partitions is to alienate the inherited property from the rightful heirs 
to daughters and their issue. Widows desiring bona fide to effect a parti¬ 
tion on the ground that the remaining share-holders are ill-treating her may 
be assured of the support of custom, whereas widows acting in this way at 
the instigation of crafty persons ready to snatch an advantage whenever 



(1) Jagat Singh v. Mst Raj Devi=A. T. R. 1938 Lah. 554; case-law 


referred to. 

(2) Ibid. 

(3) Answer to Question No. 80, Customary Law of the Ambala District, page 37. 

(4) Answer to Questions No. 127 and 128, Customary Law of the Amritsat 
District, p. 47- 
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possible at the expense of the rightful heirs will find it difficult to establish 
their claim. 

The Alpials can produce no examples in support of their assertions 
and their answers cannot be taken seriously. 

All agree that sharers without issue can claim partition whenever 
they wish ” (l). 


>*SL 


Delhi District . 

“ A widow, having sons, inherits no share and therefore cannot claim 
any at partition. A sonless widow can claim partition of the share to 
which she may be entitled and can retain it till her death or re-marriage, 
after which the property devolves on the legal heirs of her deceased husband 
in accordance with the rules of inheritance ” (2). 


Dera Ghazi Khan District 

“ All Muhammadan tribes who profess to be governed by the 
Muhammadan Law say that the widow can claim partition of her share, 
and that unmarried daughters and sisters get a share in such a partition. 
The Kasranis, Khosas, Gurchanis and the Biluches of the Rajanpur Tahsil, 
however, say that widows, daughters and sisters cannot claim partition or a 
share in it. 


Among Hindus of the district a widow can get partition it she does 
not get maintenance, but an unmarried daughter or sister cannot claim 
partition or a share in it ” (3). 

Dera Ismail Khan District . 

A sonless widow can claim separation of her share and exclusive 
possession of the same until her death, or re-marriage ” (4). 


Ferozepur District. 

Generally speaking, it is admitted that everyone who inherits a 
share in the property can, if he likes, claim partition. There is, however, a 
strong prejudice against partition when claimed by a widow, especially 
when childless, as there is the danger of her attempting to transfer it to the 
hands of her own kith and kin to the prejudice of her husband^ relatives, 
her reversioners. The following deny that a widow is entitled to 
partition :— 

Khosas of Zira, Siddhus of Fazilka, Sandhus of Ferozepur, Bagri 
Jats, Kumhars and Suthars, Bishnois, Moghals, Bodlas, Chishtis, Rajputs 
of Fazilka, Wattus of Zira and Fazilka, Dogars (except in Ferozepur), 


(1) Answer to Question No. 69, Customary Taw of the Attock District, p. 56. 

(2) Answer to Question No. 128, Customary Law of the Delhi District, p. 53. 

(3) Answer to Question No. 80, Customary Law of the Dera Ghazi Khan District, 


(4) Answer to Question No. 8, Section XI, Customary Law of the Dera Ismail 
Khan District, p, 60. 
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Gujars (except in Moga) and Muhammadan Jats in Zira, and Sayyads of 
Ferozepur, Zira and Muktsar. 

Sidhus of Moga and Khosas of Muktsar say that a widow is only 
entitled to get enough land to maintain her ” (l). 

Gujranwala District . 

“ Any one of the persons upon whom the estate devolves, irrespec¬ 
tively of the sex of such person, or of the relationship, can claim partition 
as a matter of right, and if a sister, an unmarried daughter or a widow, 
whether childless or not is a share-holder, she can claim partition of her 
share ” (2). 

Gujrat District . 

“ All heirs can claim partition as a matter of right. A widow can 
claim partition only under certain circumstances ” (3). 

G ur da spur District . 

“ All the tribes state that every one of the persons upon whom the 
estate devolves including the widow (whether childless or otherwise) 
sisters and unmarried daughters can claim partition. The widow’s right is 
however denied by the Brahmans of the Shakargarh Tahsil ” (4). 

Gurgaon District. 

“ Any one of the persons upon whom the estate devolves, irrespec¬ 
tively of the sex of such person, or of the relationship in which such person 
stood to the deceased can claim partition as a matter of right. 

The widow, whether childless or not, the sister or unmarried 
daughter, can claim partition of her share, if any. (All tribes) ” (5). 

Hissar District . 

“ AJ1 male share-holders in an estate can claim partition as a matter 
of right. Among Dogars, Pathans and Bishnois a sister, unmarried 
daughter or widow share-holder in an estate can claim partition ; among 
all other tribes these females can only do so, provided (a) that they are 
not unchaste and ( b ) that they do not mean by asking for partition to 
injure the estate ” (6). 

Hoshiarpur District . 

“ Generally, a widow who has sons, not being a co-sharer, is not 
entitled to claim partition, nor can an unmarried daughter or sister, who 
is only entitled to maintenance till marriage or death. As to sonless 

(1) Answer to Question No. 101, Customary Law of the Ferozepur District, 
page 289. 

(2) Answer to Question No. 98, Customary Law of the Gujranwala District, 
page 81. 

(8) Answer to Question No. 140, Customary Law of the Gujrat District, page 51. 

(4) Answer to Question No. 7, Section VII, Customary Law of the Gurdaspur 
District, page 61. 

(5) Wilson’s Customary Law of Gurgaon District (Tupper’s .Punjab Customary 
Law), Vol.II, page 170. 

(6) Answer to Question No. 119, Customary Law of the Hissar District, p. 76. 
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generally her right to claim partition is admitted conditionally on 
her remaining chaste and not marrying again. Brahmins and Dod 
Rajputs of Tahsil Garshankar, however, deny her right to claim partition. 
Other Rajputs say that if her share would be larger than is necessary for 
her maintenance, she can only claim partition if the co-sharers in the 
property refuse to maintain her property. If her share would be only 
sufficient for her maintenance, they follow the general rule and admit 
her right to claim partition. Mahtons say that a childless widow cannot 
claim partition, but a widow with daughters can. 

In the families of the Rana of Manaswal and of Rai Wazir Khan of 
Bhangala widow has no power to claim partition at all ” (l). 

Jhang District . 

“ All tribes—(l) Widow, yes, if the reversioners of her husband 
neglect to maintain her; (2) unmarried daughter, no, if the property is in 
her name till marriage, otherwise, yes; (3) married daughter, yes ; 
(4) sister, if she is unmarried and the property is in her name till 
marriage, no ; in other cases, yes ; and (5) mother, yes, if the reversioners 
of her son refuse to maintain her. The right of the widow to claim 
partition is quite independent of the fact whether she has any issue 
or not ” (2). 

Jhelutn District . 

“ All tribes — 

Any one of the persons upon whom the estate devolves, irrespectively 
of the sex of such person, or of the relationship in which such person stood 
to the deceased, can claim partition as a matter of right. A widow, 
whether childless or not, a sister or unmarried daughter, can claim partition 
of her share, if any ” (3). 

Jullundur District . 

“ All heirs, whether male or female including a widow, can claim 
partition as a matter of right. An unmarried daughter or sister cannot 
claim partition, but among Sayyads, Pathans, and Sheikhs of Jullundur 
Tahsil a widow having sons can claim partition as their guardian and in 
case she is sonless she cannot do so. 

In the Nakodar Tahsil a daughter can also claim partition if she has 
succeeded until she marries or because there were no collaterals within five 
generations. The A rai ns of the Nakodar Tahsil, however, say that a widow 
cannot claim partition ; she is entitled to maintenance only. 


(1) Answer to Question No. 100, Customary Law of the Hoshiarpur District, 
page 287. 

(2) Answer to Question No. 134, Customary Law of the Jhang District, page 68. 

(3) Answer to Question No. 99, Customary Law of the Jhelum Distriot, page 63. 
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In the Nawanshahr Tahsil a daughter can also claim partition if she 
succeeds owing to their being no collaterals within seven generations ” (l). 

Karnal District (Tahsil Kaithal and Parganah Indri). 

“ A childless widow can divide off her share of a joint holding. But 
its partition in no way increases her power of alienation ” (2). 

Kangra District . 

“ All the tribes of Dehra and Hamirpur state that all the recorded 
owners including widows can claim partition. Sisters and daughters if 
re-married cannot claim partition. The Rajputs of Nurpur and the Jats of 
Kangra also allow the widow to claim partition. All the rest say that a 
widow or daughter who has received some land by way of maintenance can 
claim partition if she has any trouble about the receipt of her maintenance. 

Male owners can always claim partition ” (3). 

Lahore District . 

“ All tribes —All heirs, whether male or female, including a widow, 
can claim partition as a matter of right. A widow having sons will get no 
share (4). 

Ludhiana District . 

“ A widow with sons is not a share-holder, and is entitled only to 
maintenance. 

There is a very strong feeling among all tribes that a widow should 
not be allowed separate possession of her share so long as her husband's 
relatives make suitable arrangements for her support. As a rule her claim 
is brought at the instigation of her own relatives, who wish to get the 
management of the land and the husband’s relatives consider the land and 
the woman as gone for ever as soon as partition has taken place. Instances 
of private partition, in which the widow is allowed separate possession of 
her share, are rare. 

The courts have not been very consistent in dealing with application 
by a widow for partition. The majority of Revenue Assistants have dis¬ 
allowed partition when the co-sharers have allowed the widow a share of 
the proprietary profits sufficient for her proper support, but in a consider¬ 
able number of cases partition has been allowed as a matter of course. The 
widow’s application almost invariably states that the co-sharers do not 


* (1) Answer to Question No. 100, Customary Law of the Jullundur District, 
page 71. 

(2) Answer to Question No. 80, Customary Law of the Karnal District (Tahsil 
Kaithal and Parganah Indri), page 22. 

(8) Answer to Question No. 102, Customary Law of the Kangra District, p. 168. 
(4) Answer to Question No. 130, Customary Law of the Lahore District, p. 55. 
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allow her maintenance, and the custom, as shown by private partitions, is 
undoubtedly that she can enforce partition only in these circumstances ” (l). 


Mianwali District . 

“ A widow, whether childless or not, a sister or unmarried daughter 
can claim partition ” (2). 

Montgomery District (Pakpattan and Dipalpur Talisils). 

“ All tribes of both Tahsils— All heirs, whether male or female 
including widows, can claim a partition, but a widow who has sons living 
does not get a share in the partition. 

Exceptions — (a) Kambojs of Tahsil Dipalpur ; Sayyads of Tahsil 
Pakpattan —A widow cannot claim partition ; (&) Rajput Musaltnans , 
Rajput Watt us, Sayyads of Tahsil Dipalpur —A woman cannot claim 
partition. If the other partners do not give her the proper share of income 
then she can claim her share through the influence of the brotherhood. It 
makes no difference whether the widow has children or no. 


(3) The Sayyads state that a mother with children can claim a 
partition ” (3). 


Multan District , 

“ The replies are conflicting. Hindus of Lodhran and Mailsi, Jats, 
Biloches, Mughals, A wans and Mah tarns of Kabirwala, deny that a widow, 
unmarried daughter or mother can claim partition, while the Hindus, 
Rajputs, Sayyads, Qureshis and Pathans of Kabirwala admit that she can 
enforce partition. The remaining tribes say that she can only demand 
partition if the other co-sharers oppress her and deny her, her due share of 
produce. It makes no difference if a widow is childless or not. 


All tribes admit that a sister and a married daughter can always 
enforce partition ” (4). 


Muzaffargarh District • 

u All tribes are agreed that anyone of the above (widow, unmarried 
daughter, married daughter, sister, mother) can only demand partition if 
the co-sharers oppress her and deny her due share of produce. The tribes 
of Leiah Tahsil, however, say that an unmarried daughter cannot claim 
partition as she has an interest in the property up to her marriage only ” (5). 


(1) Answer to Question No. 97, Customary Law of the Ludhiana District, p. 120. 

(2) Answer to Question No, 7, Section NT, Customary Law of the Mianwali 
District, p. 50. 

(3) Customary Law of Montgomery District (Dipalpur and Pakpattan Tahsils), 
page §4. Answer to Question No. 139. 

(4) Answer to Question No. 139, Customary Law of the Multan District, p. 408. 

(5) Answer to Question No. 138, Customary Law of the Muzaffargarh District, 
p. 137. 
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Peshawar District . 


“The general rule is that a widow is entitled to maintenance, but not 
to a share of the estate. Occasionally, however, a share is assigned to her 
in lieu of maintenance ” (l). 


Rawalpindi District 

“ Though at last settlement all the tribes of this district were unani¬ 
mous in according to a widow the right to claim a partition, in case of 
joint ownership with her deceased husband's relatives, there is not the 
same agreement in the replies now given. 

All the Kahuta tribes say that a widow cannot do so, while the 
Murree tribes are unanimous in declaring that she can It is not to be 
believed that, for instance, the Sattis of these two tahsils are at variance on 
this point, and, as a matter of fact, the Satti examples fail to bear out 
their assertions. 


The custom in both tahsils undoubtedly allows a widow this right. 

The answers recorded in Gujar Khan are also unfavourable, but the 
examples of such partitions are so numerous that there can be no doubt 
that the right to claim partition is well established by custom. 


A sharer without issue is in all cases admitted to have this right. 


The custom appears to be well established, inspite of some of the 
answers given, these being prompted, doubtless, by personal motives ” (2). 


Rohtak District . 

“ All tribes throughout reply that every share-holder, male or female, 
married or single, childless or otherwise, can claim partition of his or 
her share. 

But in Gohana proper the Muhammadan Rajputs note that there is a 
custom that a widow is not entitled to claim partition as long as she gets 
maintenance ” (3). 


Shahpur District . 

“ Any one of the persons upon whom the estate devolves, irrespec¬ 
tively of the sex of such person, or of the relationship in which such person 
stood to the deceased, can claim partition as a matter of right. A widow, 
whether childless or not, a sister or unmarried daughter, can claim partition 
of her share, if any ” (4). 

Sialkot District . 

M All persons upon whom the estate devolves can claim partition as a 
matter of right ” (5). 

(1) Answer to Question No. 124, Customary Law of tho Peshawar District, p. 27. 

(2) Answer to Question No. 69, Customary Law of the Rawalpindi District, p. 119. 

(3) Answer to Question No. 114, Customary Law of the Rohtak District, p. 53. 

(4) Answer to Question No. 7; Sec. XI, Customary Law of the Shahpur District, 

p. 77. 

(6) Answer to Question No. 95, Customary Law of the Sialkot District, p. 71. 
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Sirsa District (old). 

“ Any one of the persons upon whom the estate devolves, irrespec¬ 
tively of the sex of such person, or of the relationship in which such person 
stood to the deceased, can claim partition as a matter of right. A widow, 
whether childless or not, a sister or unmarried daughter, can claim partition 
of her share, if any. (All Hindu tribes and Rains). 




The same, except that a widow should not, unless unjustly treated, 
claim separate possession of her share, but should be content with her share 
of the income of the common property. (Bodlas, Chishtis, Wattus and 
Musalman Jats and Rajputs) (1). \ff 

Widow's right to apply for partition of a joint holdingA-widow 
a joint owner within the meaning of Section 111 of the Punjab Land 
Revenue Act, 1887. 

Section 111 of the Punjab Land Revenue Act, 1887, lays down that 
any joint owner of land, or any joint tenant of a tenancy in which a right 
of occupancy subsists, may apply to a Revenue Officer for partition of his 
share in the land or tenancy, as the case may be, if 

(a) at the date of the application the share is recorded under 
Chapter IV as belonging to him, or 

( b) his right to the share has been established by a decree which is 
still subsisting at that date, or 

(c) a written acknowledgment of that right has been executed by all 
persons interested in the admission or denial thereof. 


Following Dan Singh v. Mst. Sukhan (2) and Buta v. Mst* Jiwani 
(3) it has been held in Abdul Qadirv. Mst . Rabia (4) that a widow in 
possession of her deceased husband’s undivided share in a-joint holding has 
a locus standi under Section 111 of the Punjab Land Revenue Act, 1887, 
for claiming, that is, for applying, for partition before a Revenue Officer, 
she being undoubtedly a joint owner (though with limited rights of owner¬ 
ship) within the meaning of that section. This view has been upheld in 
Sant Singh v. Mst. Basant Kaur (5). 


; A widow’s right to apply for partition must, however, be distinguished 
from her right to obtain or compel partition; as we shall presently see. 


Onus of proof on the party disputing widow’s right to partition. 

The question whether a widow is entitled to partition or not is a 
question of title within the meaning of Section 117 of the Punjab Land 


(1) Wilson’s Tribal Code of the Sirsa District, page 169. 

(2) 11 P, R. 1895 (Rev.), 

(3) 82 P. R. 1898 (F. B.), 

(4) 4 P. R 1917 (Rev.)^l p. W. R. 1917 (Rev.)=4i I, C. 47a 

(6) A. I. R. 1923 Lah. 81=71 I. C. 28=19 P. W. R 1923 following 70 P. R. 
1912 and dissenting from 219 P. L, R. 1913; 1922 Lah. 362; See also Gopaliv* Mst* 
Shamon^ A. I. R. 1926 Lah. 633=7 Lah. 346=98 L C 373, 
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Revenue Act, 1887 (l). When a suit is brought by a widow to establish 
her right to obtain partition or by her opponents to contest such right, the 
question arises on whom the onus probandi lies. 


In Daulat Khan v. Mst. Mehtab Bibi (2) it was laid down that in 
general a widow had by custom no right to insist on partition by the re¬ 
venue authorities, but if she could show that she could not otherwise obtain 
the full enjoyment of her share in the property she could obtain a decree 
in a Civil Court for separate possession of her share. But in Mst• Bhag - 
bhari v. Wazir Khan (3) it was held that a widow of a deceased co*sharer 
in a joint holding had a statutory right to demand partition and although a 
suit for declaration that she was not so entitled was competent, the plaintiff 
could only succeed by proving a custom by which widows were restrained 
from claiming partition and no consideration of desirability or undesirability 
would weigh with the Civil Court 

Again a Division Bench in Ptrshotam v. Mst . Raj Devi (4) held that 
where a widow claimed partition and parties were governed by custom the 
onus lay on the widow of proving that she could claim partition, following 
para. 15 of Rattigan’s Digest of Customary Law. This view was upheld 
in Abdul Qadir and Abdul Azizv. Mst . Rabia (5 P. R. 1917 Rev.), by 
the Financial Commissioner who, following pages 54 and 60 of Notes on 
Punjab Custom by Mr. T. P. Ellis, Daulat Khan v. Mehtab Bibi (6) and 
Mukandi v. Balwant Singh (7) remarked that agricultural custom 
generally did not recognize the existence of the widow’s right to obtain 
partition and the burden of proving that would be placed upon her. 


The question has been fully discussed by a Division Bench in 
Sant Singh v. Mst. B as ant Kaur , (8) in which Parshotam v. Mst . 
Rajdevi was not approved and following Mst . Bhagbhari v.. Wazir Khan 
it was held that a widow was possessed of a statutory right to demand 
partition and applying the ordinary rule of law of evidence the onus was 
then clearly on the parties who disputed the right to prove custom to the 
contrary. The same view has been held in Ghansham v. Ramjilal (.9). and 
Gopali v. Mst. Shamon (10). v 


(1) See 7 P. R. 1919 as to jurisdiction. 

(2) 100 P. L. R. 1909=4 I. C. 1016; following 5 P. R 1868; 93 P. R. 1869. 

28 P. R. 1870. 22 P. R. 1878, 116 P. R. 1879, 65 P. R. 1881, 82 P. R, 1898. 

(3) 70 P. R. 1912=141. C. 45. 

(4) 219 P. L. R. 1913=19 1. C. 702. 

(5) 4 P. R. 1917 (Rev.)=41 I* C. 473. 

(6) 100 P. L. R. 1909. 

(7) 210 P. L. R 1913=19 I. C. 215. 

(8) A. I. R, 1923 Lah. 81=71 I. C. 28; See also A. L R. 1922 Lah. 362=3 Lah. 
236=68 I. C. 553. 

. (9) A. I. R. 1923 Lah. 625=4 Lah. 344=73 I. C. 441. 

(10) A. I. R. 1926 Lah. 533=7 Lah. 346=98 I. C. 373. 
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The widow of a deceased co-sharer in a joint holding has a statutory 
right to demand partition. The fact of her having agreed to receive a 
certain quantity of money and grain annually from her husband s co-sharers 
does not debar her for all time from seeking to have her share in the 
holding partitioned off (l). 

A widow of a deceased co-sharer in a joint holding has a statutory 
right to demand partition and although a suit for a declaration that she is 
not so entitled is competent in a Civil Court, the plaintiff can only succeed 
by proving a custom by which widows are restrained from claiming parti¬ 
tion, and no consideration of desirability or undesirability should have any 
weight with the Court (2). 

It is thus now definitely settled that the widow of a deceased 
co-sharer in a joint holding has a statutory right to claim partition of her 
share, and the onus of proving a custom by which widows are restrained 
from claiming partition lies heavily on the person denying the right. 

Para . 15 of Rattigan s Digest of Customary Law not approved . 
Widow’s claim to obtain partition was disallowed in the following 
cases :— 

5 P. R. 1868—Muhammadans of Sahahabad Town, Ambala District. 
93 P. R. 1869—Ambala District, special custom. 

28 P. R 1870—Under Hindu Law. 

C. A. 954 of 1873—In regard to houses. 

116 P. R. 1879—Hindu widow. 

156 P. R. 1879—Muhammadan widow of the Varayaj tribe, Gujranwala 
District. 

65 P. R. 1881—Muhammadans of Mustafabad, Ambala District. 

60 P. R. 1895—Bhandari Khatris, of Batala, Gurdaspur District. 

131 P. L. R. 1901—Under Customary Law a widow cannot claim 
a partition of the joint estate in which she 
possesses a life-interest accruing on the death 
of her husband. 

4 P. R. 1917 (Rev.)—Agricultural custom generally does not recognise 
the existence of the widow’s right to obtain partition i.e, 9 the entire separa¬ 
tion of her estate. 

Widow’s claim to partition was allowed in the following cases :— 

22 P. R. 1878—Moharnmadans of Lahore District on equitable 
grounds and because there had been a separation 
in interest and right between the parties. 


(1) Mat. Thakari v. > Sadlm Singh— A. 1 . R. 1921 Lah 308=67 I. C. 856; 70 
P. R. 1912 followed; See also Milkhi v. Mst . Punni— A. I. R. 1921 Lah. 77=2 Lah 
348=66 I. C. 492. 

(2) Amir Hamza v, Mst. Murad Bibi^ A. I. R. 1925 Lah. 458=6 Lah. 196. 
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104 P. R. 1881—Mughals of the Rawalpindi District. There being 
no special custom established among the parties 
as to the mode of enjoyment by the widow of 
her husband’s property, she was entitled in the 
present case to a declaration of her right to the 
estate jointly with the nephew, their respective 
shares being §rd and £rd, and the widow being 
entitled to separate possession of frd of the 
estate for her life, the specific lands to be enjoyed 
by her being ascertained as usual by the Revenue 
authorities. 

70. P. R. 1912—Bilochis of Mozang, a suburb of Lahore. 


Entry in the Customary Law of the Ferozepur District prepared in 
the year 1914 showing that a widow who is a Rajput of Fazilka may not 
be entitled to partition is not so clear that the presumption arises that the 
custom in question is against the widow (l). 


Under the custom prevailing amongst Sukhera Rajputs of Fazilka 
Tahsil the widow is entitled to her full share of the produce, and if she is 
obstructed in obtaining this full share she is entitled to partition of her 
share, so that she may be able to enjoy without disturbance the produce 
she is entitled to (2). 

Disallowance of partition by Revenue Officer-Section 1 15 of 
the Punjab Land Revenue Act, 1887. 

, It has already been noticed that a widow has a statutory right to 
apply for partition of her share in a joint holding. But when she applies 
for partition before a Revenue Officer the latter has got the discretion to 
refuse the application under Section 115 of the Punjab Land Revenue Act, 


1887. 


When should the widow’s application be rejected and when granted ? 
It has been held in Dan Singh v. Mst. Sukhan (3) that such partition is 
print a facie undesirable, and should only be allowed when private partition 
of the shares has been affected during the husband’s life-time, or 
when the co-sharers are not acting up to their obligations in respect to the 
widow, so that the due enjoyment by her of her life-interest in her share of 
the joint holding cannot otherwise be secured. A similar view was held 
in Ghulami v. Bannon (4). Plowden J. observed in an earlier ruling 
reported as Ranjha v. Mst . Rajji (5)—“ There is nothing inconsistent to my 
mind with the Hindu law or custom in holding that when there is a right 


(1) Mst. Nur Bano v, Ghiilam Mohammad— A, I. R, 1929 Lah. 473 (2)=10 
Lab. 860=116 I. C. 219. 

(2) Ibid. 

(3) 11 P. R. 1895 (Rev.). 

(4) 6 P. R. 1896 (Rev.). 

(5) 22 P. R. 187R 
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to maintenance out of the ancestral estate and a continuous omission on the 
part of those actually managing it to discharge their obligations, a portion 
of the estate may be assigned to the widow in severalty, upon the ordinary 
widow’s tenure, to secure that maintenance to her, and render her in that 
respect independent of those who neglect to fulfil their duty towards her. 
To affirm this is not to affirm that she has a right to partition.” In the 
same judgment Fitzpatrick J. remarked—“Where there has been ‘evidence 
of enjoyment by the widow with ‘ the acquiescence of her opponents, of 
the share claimed ’, that is, as I understand, when there has been a separa¬ 
tion in interest as distinguished from an actual division of the subject 
matter a right on the part of the widow to claim partition would be 
recognized.” 

It has been further laid down in Abdul Qcidir v. Mst. Rabia (l) that 
if the Civil Court found that the widow had a right to obtain partition the 
mere fact of her widowhood would not constitute as against her a good 
and sufficient cause under Section 113 of the Act for refusing partition. 

Partition made at the instance of another co-sharer—widow 
entitled to claim her share. 


If a widow is a co-sharer in a joint property and the property is parti-, 
tioned at the instance of one of the other co-sharers, then the widow is 
entitled to get her share whatever it is as a widow s estate according to 
the rule of succession to her deceased husband. 


Partition v. Separate possession 

Another mode of enjoying the profits of her share by a widow in a 
joint holding is to have separate possession of her share instead of partition. 
The distinction between the partition of a joint holding and a mere 
separation of the possession between the co-sharers has been explained by 
Justice Smyth in /V upa Singh v. Mst. Sobrai (2) wherein he observed— 
* When a partition is effected there is a separation of the proprietary rights, 
and the portions into which the holding is divided are afterwards held in 
severalty by the individual sharer to whom it has been allotted. But 
where there is a mere separation of the possession as distinguished from a 
partition, the entire holding still remains the joint property of all the 
co-sharers ; and though each sharer holds separate possession of a portion of 
the holding, and may be allowed to manage such portion, and appropriate 
the whole of its proceeds, yet he is not competent to deal with it in any 
manner which would be prejudicial to the joint proprietary interest of al/ 
the co-sharers in each and every part of the holding. He could not, for 
instance, acting alone so alienate the portion in his possession as to prevent 
its being dealt with as a portion of the joint holding in any general partition 
of the holding which might afterwards be applied for by any of the other 
co-sharers.” 


(1) 4 P, R. 1917 (Rev.) 

(2) llf> P. K. 1879. 





wiNisr^ 



PUNJAB CUSTOMARY LAW 



Even when partition is not allowed, a widow is entitled to separate 
possession of her share. 

22 P. R. 1878—Jats of Lahore. 

156 P. R. 1879—Muhammadan Varaich Jats, Gujranwala District. 

11 P. R. 1882—Dhillon Jats, Ferozepur District. 

82 P. R. 1898 [F. B.]—Widow is entitled to separate possession if 
she cannot otherwise conveniently enjoy the usu¬ 
fruct. 


12 P. R. 1903—Jats, Tahsil Panipat, Karnal District. An unmarried 
daughter of a sonless proprietor is entitled as the 
most sure, certain, and secure form of maintenance 
to the possession of the landed property for life or 
till marriage, the estate being similar to that of a 


widow. 


30 P. R. 1905—Chohan Rajputs of Rawalpindi District. 

49 P. R. 1910—Mughals of Rawalpindi District. 

70 P. R. 1912—Biloches of Mozang. 

See also Daulat Khan v. Mehtab Bibi (100 P. L. R. 1909=155 
P. W. R. 1909) wherein it has been held that in general a widow has by 
custom no right to insist on a partition by the revenue authorities, but if 
she can show that she cannot otherwise obtain the full enjoyment of her 
share in the property she can obtain a decree in a Civil Court to separate 
possession of her share. 

See also 4 P. R. 1913 (Rev.). 

Widow's right to maintenance—charge on estate—widow’s right 
to claim a lien on her husband’s property for maintenance and to 
residence as against creditors and in lieu of dower. 

Under the Hindu Law the right of a widow to maintenance is not a 
charge on the husband’s estate unless it has been fixed as a charge thereon 
by decree or by agreement (l). 

The right of a Hindu widow to residence in the ancestral dwelling 
house, as well as to maintenance out of the family property, or the self- 
acquired property of her husband, is not a charge on such property, and, as 
a general rule, takes precedence over debts contracted by the deceased in 
the ordinary way of business or living (2). 

Again, it has been held under the Hindu Law that a widow’s right to 
maintenance is liable to be defeated by a transfer of : the husband’s property , 
to a bona fide purchaser for value without notice of the widow’s claim for 
maintenance. It is also liable to be defeated by a transfer to a purchaser 
for value even with notice of the claim, unless the transfer was made with 


(1) I. L. R. 22 All. 326; I. L. R. IV All. 160. 

(2) Mst. Parbati v. Firm Wiru Mal-Haveli Pam of Gujranwala^ A. I. R. 
1927 Lab. 883 (1)=104 I. C. 118. 
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the intention of defeating the widow’s right and the purchaser had notice of 
such intention. In fact, a widow’s right to receive maintenance is one of 
an indefinite character which, unless made a charge upon the property, is 
enforceable only like any other liability in respect of which no charge 
already exists. But, where maintenance has been made a charge upon the 
property as it has been agreed that it will be a charge on certain property 
then the transferee must hold it subject to that charge (l). 



In Bhagat Ram v. Mat . Sahib Devi (2) a Hindu died leaving the 
plaintiff, his widow and a minor son who alienated almost all his father’s 
properties. The two shops concerned were purchased by the defendants. 
The plaintiff sued the defendants for recovery of maintenance and decla^ 
ration of a charge on the two shops. The lower Courts found that the 
property left by the deceased was only limited ; that the son incurred debts 
for immoral purposes ; that at the time of purchasing the shops the vendees 
were warned that the widow had set up a claim for maintenance ; and that 
therefore they are not bona fide purchasers. It was also found that the 
properties were self-acquired properties of the deceased. Held , the sale 
was not justifiable, as it had unfairly prejudiced the plaintiff’s rights and 
therefore, the defendants were not bona fide purchasers. 


In an earlier ruling under the Hindu Law, reported as Hardyal 
v. Mst . Radhan (3) it has been held that a Hindu widow’s maintenance is 
not a mere personal right against the heirs of the deceased husband, but a 
charge on the ancestral property; and it defeats the right of a mortgagee of 
such property, when there is no other ancestral property which can be 
charged with the maintenance. This case was referred to in Banki Rat 
v. Mst . Bilaso (4) wherein it was held that “the female heirs of a Hindu may 
be entitled to maintenance as against ordinary creditors who wish to attach 
and sell off the property, but they cannot demand that bona fide transac¬ 
tions carried out in his life-time by the owner of property shall be virtually 
cancelled at the expense of those who dealt openly with the owner. ” 

Where a Muhammadan widow with a claim for dower was found in 
possession of land belonging to her husband’s estate, she could not be 
ejected till her dower was paid, and her lien must stand good against all 
heirs though not necessarily against creditors. Accordingly, no partition of 
the estate of the deceased could be allowed till dower debt had been 
satisfied (5). 

Where husband’s property is attached under Ss. 87 and 88, Criminal 
Procedure Code, the wife’s right of maintenance will be defeated by such 

(3) Bell Ram v. Mst. Prern Kaur*= A. I. E. 1927 Lah. 218=1001.0.504 
followed in 1931, 134 I. C. 115=A. I. R 1932 Lah. 141. 

(2) A. I. R. 1922 Lah. 273=3 Lah. 55. 

(3) 7P. R. 1871. 

(4) 14 P. E. 1877. 

(5) Mst. Benazir Begam v. Ahmad Yar l£kan~80 P. E. 1900. 
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attachment as such right of maintenance is only a personal obligation. 
Mst. Durgi v. Secretary of State (A. I. R. 1929 Lah. 528). 


As regards widow’s right of residence, the view in the Punjab under 
the Hindu Law is that where an ancestral family dwelling house is 
alienated for bona fide family debts, incurred by her husband in the 
ordinary way of business and living, the alienation is not subject to the 
wife’s right of residence as wife or widow, she not being a creditor on 
account of her maintenance or right of residence (l). She must prove, 
when a house is attached, that there is no other suitable house for residence 

(2). In Mst. Karam Kaur v. Mst . Kishen Devi (3) after the death 
of a certain Hindu, his family dwelling house was sold in execution of a 
decree against him based on a mortgage of immoveable property, including 
the said house. Held , that the said house having been sold in execution 
of a decree based on a mortgage executed by the widow’s late husband, 
who was presumably able and willing to maintain her in another house, and 
the mortgage consideration not having been shown to be immoral or 
unjustifiable, the widow was not entitled to continue to reside in it 
after its purchase, even though the purchaser had notice of her alleged 
claim. A wife cannot, in the interests of her maintenance, restrain her 
husband alienating where there is no immoral consideration (4). In 144 
P. R. 1884 it was held that under Hindu Law, where the sole house 
property of a deceased Hindu was attached for debt due by deceased, 
the property could only be sold subject to the widow s right of residence, 
the Court determining what part of the premises should be reserved for 
that purpose. 

According to the Hindu Law a widow is not bound to reside with her 
husband’s family and she does not forfeit her right to maintenance out of heir 
husband’s estate by going to reside elsewhere. All that is required of her 
is that she must not leave her husband’s house for improper or unchaste 
purposes and she is entitled to separate maintenance unless she is guilty 
of unchastity or other improper practices after she leaves that residence. 
The same rule governs the agricultural classes of the province unless a 
custom to the contrary is established (5). 

As has already been observed, both under Hindu Law and the Punjab 
Customary Law the respective rights of a widow in possession of 
her husband’s estate and her reversioners are analogous (6), and 


(1) Mst. Nihcil Devi v. Shiv Dayal—33 P. R. 1907, 

(2) Mst. ttajji Bax v. Jesa Rcim —102 P. R. 1910. 

(3) 39 P. R- 1896. 

(4) 190 P. R. 1889; See also 144 P. R. 1884 and 10 P. R. 1889. 

(5) Garja Singh v. Mst. \ Har Mohiudar Kaur—A. I. R. 1934 Lah. 520—i 18 
I. C. 1106. Cf. I. L. R. Ill Bom. 372; IV Bom. 261. 

(6) See also Thakar Singh v. Mst. Uttam Kaur—A. I. R. 1929 Lah. 295 . > 






WIDOW’S RIGHT TO MAINTENANCE 


therefore the principles explained above seem to apply 
the Punjab Custom, although there is hardly any direct 
or explaining the above principles. 


JSL 

to a widow under 
authority covering 


Widow’s right to resign her claim to possession and take main¬ 
tenance-acceleration of succession by surrender. 

There are strong analogies between the estate of a widow under 
Customary Law and her estate under Hindu Law. Under both laws she 
holds for life for the purpose of maintenance with certain powers of 
disposition necessarily incident to her position. She is, at least in 

Customary Law, in no sense a co-sharer, and on her death the 

succession is not to her but to her husband. In fact her estate is one 
interposed for a limited purpose between that of her husband and the 
next heir. She might choose not to take possession of her husbands 
property for her maintenance preferring to take it from his male heir, 
and in such a case the latter at once becomes vested with the right of 

ownership. And the same result would follow if she, after taking 

possession, elects to follow such a course (l). 


A widow is competent to relinquish her life-estate, and thereby 
accelerate the succession of the reversioners to the property of her deceased 
husband, but it is essential that she should give up her whole estate, and 
not merely a portion of it (2). 

(See for full discussion notes under Chapter on “ Widow's Right of 
Transf er ”). 


Maintenance to be fixed after considering the position of the 
family—land allotted in lieu of maintenance. 

Where pnly maintenance is allowed to a widow, it is not an unusual 
practice to assign to her this maintenance in the form of a portion of her 
husband’s land, which is made over to her for her own use upon the usual 
tenure of a widow, the extent of such portion being determined with 
reference to the circumstances which are ordinarily taken into consideration 
in determining the amount of maintenance to be assigned to a widow from 
her husband’s estate, as for instance, the size of the estate, the number of 
persons to be provided for, the fair wants of a person in her position and 
rank of life etc. (3). 


In Sher Khan v. Mst , Bivi (4) a case in which the parties were 
Chohan Rajputs of Rawalpindi District, Chatterji J. observed—“ But the 
evidence appears to show that in cases like the present the general rule is 
to allot maintenance to the widow, particularly if she happens to be a step¬ 
mother of the sons in the shape of a quantity of her husbands land 
sufficient for the purpose instead of leaving her dependent upon a cash or 


(1) S'her Muhammad v. Phula —9 P. R. 1899, p. 61. 

(2) Wazir Chand v. Makhan— 17 P. R. 1902. 

(3) Jaimal Singh v. Mst Mano= 11 P. R. 1882, 
(i ) 30 P. R. 1906. 
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grain payment by the latter. In this way the independence and dignity of 
the widow is safeguarded, her maintenance secured, and litigation for its 
sake avoided. In the great majority of instances land has been awarded to 
the widow without dispute whenever she has asked for maintenance in that 
form ; where the estate is small, she has often been able to get land equal in 
quantity to that inherited by a son, and this may have led to the notion, 
which some of the Courts and many of the witnesses appear to have, that 
custom gives her a share equal to that of a son ; but where the land is 
considerable, she does not ordinarily get an equal share with the son, 
though from good-will or ignorance of rights equality is sometimes found 
even in such cases....The true custom appears to be that a widow is 
entitled to a definite portion of her husband’s land to be made over to her 
for life for her maintenance which may be equal to the share of a son when 
her reasonable requirements cannot be otherwise provided for. ” In Mst • 
Roshnai Khanam v Nawab Khan (l) also it was similarly observed— 
“ The estate is a considerable one, and the ladies of the family should be 
maintained in fitting circumstances ; it is not sufficient to provide them 
simply with the bare necessaries of life. On the other hand we must not 
burden the estate too heavily.” 


FORFEITURE OF WIDOW’S LIFE-ESTATE. 

84 . Generally a widow forfeits her life-interest in 


Re-marriage : 
forfeiture. 


her first husband’s estate on re-marriage. 


The widow on re-marriage ceases to be the widow of her late husband 
and becomes the wife of the man she has married ; she thus forfeits her right, 
which is really only one of maintenance from the income of the deceased s 
property. Instances to the contrary will generally be found to be rather of 
the nature of family arrangements, whereby if the widow has daughters by 
the previous husband, she may be allowed to retain the whole or a part of 
the estate till they have been married. 

In Mst. Ram Devi v. Mst. S/zzV Devi (2) a distinction was drawn 
between the nature of the forfeiture of a widow’s estate by a widow who 
remarries and by a widow who is proved to be unchaste. It was observed— 
“ In the case of a forfeiture by remarriage throughout the Province the 
woman ceases altogether to be the widow of her deceased husband, loses 
all rights and every kind of interest in his estate, and becomes a member 
of another family. The case of forfeiture by unchastity, where it is estab¬ 
lished, is different. The woman does not cease to be the widow of her 
deceased husband nor does she become a member of another family. By 
custom she forfeits a special form of maintenance recognized in this 
Province, *.<?., the possession for life of her husband’s estate and it is a 

(1) 112 P. R. 1912. 

(2) 108 P. R. 1913. 
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question more often answered perhaps in the affirmative than in the 
negative, whether, she is not even then entitled to maintenance from her 
husband’s relatives. 

In cases where she is held to be still entitled to maintenance though 
not to possession of her deceased husband s estate, it may be said that what 
occurs as a result of unchastity is the substitution of one form of 
maintenance for another of lesser extent at the option of the reversioners.” 

In the following cases widow’s re-marriage involved forfeiture: — 

Amritsar District. 

.40 P- R. 1899—Sikh Jats. A widow who had lived for some time 

with a perso n, and , home- . some- children, must 

be regarded as having forsaken her deceased 
husband’s household and entered into a rhore or 
less permanent union with another man, and under 
such circumstances the widow forfeited her life- 
interest in her deceased husband’s estate. 

Attock District . 

93 P. W. R. 1916—Parachas of Makhad, Attock District. 

Bantiu District . 

89 P. R. 1886—Kasuria Pathans. 

Delhi District . 

80 P. R. 1885 Jats. Forfeiture ensues even when the heir is the 
village body as a whole. 

Ferozepur District . 

90 P. R. 1889—Jats of village Kokari Kalan, Tahsil Moga, when 

marrying her late husband’s cousin. 

64 P. R. 1910—Sikh Jats. 

Gujranwala District . 

P. L. R. 1900, p. 295—Chotha Jats, Hafizabad Tahsil. 

Cujrat District . 

95 P. R„ 1882 Gujjars of Gujrat District. 

Gurdaspur Districts 

90 P. R. 1888—Rajputs of Mauza Lohara, Tahsil Shakargarh. 
Hoshicirpur District. 

2 P. R. 1888 Pathans of Hoshiarpur District. 

54 P. R. 1890 — Chauhan Rajputs. 

75 P. R. 1917 D hi lion Jats, Tahsil Dasuya. 

Jhang District . 

C. A. 1212 of 1888 Khokhars of Jhang District. 




Lahore District . 


46"P. R. 1891 [F. B.]—Sindhu Jats, Tahsil Chunian. 

Rchtak District . 

123 P. R. 1884—Rors of village Kamla. 

81 P. R. 1885—Sheikhs of Mauza Gohana, no matter whom she 
marries. 

53 P. R. 1886—Sanwan Jats of village Daolu, marrying her brother- 
in-law. It is ordinarily immaterial whom she 
marries. 

143 P. R. 1893 ) Sayyads of Kharkhauda provided she leaves her first 

144 P. R. 1893 ) husband’s home and goes to reside with her second 

husband. If she continues to live in her first 
husband’s house, she retains his estate. 

145 P. R. 1893—Pathans of Mauza Kharkhauda, but where the 

widow after re-marriage does not go to reside in 
the house of her second husband, but continues to 
reside in her first husband’s house, she retains for 
life her first husband’s estate also. 

Exceptions —Karewa form of marriage with the brother of the 
deceased husband sometimes does not cause a forfeiture of the widow’s 
life-estate in the property of her husband. 

Amongst certain tribes a re-marriage in the Karewa form with the 
brother of the deceased husband does not cause a forfeiture of the widow’s 
life-estate in the property of her first husband. As observed by Tapp, J. 
in Chuni Lai v. Mst. Attar Kanr (l), an exception to this rule (that in the 
absence of custom the re-marriage of a widow causes a forfeiture of her 
life-interest in her first husband’s estate which then reverts to the nearest 
heir of her husband) is now well recognized among Sikh Jats of the 
Province where the widow marries her first husband’s brother. 

Authorities— 

C. A. 1211 of 1876—Jats of Rohtak District. 

137 P. R. 1883—Sikh Jats of Sirsa. 

88 P. R. 1900—Gil Jats of Mauza Gurusar, Ferozepur District and 
Mauza Bhangal, Hissar District. 

100P. R. 1891—Rains of Sirsa. Widow of donee marrying the 
donor retains as against the cousins of the 
donor. 

74 P. R. 1893—Huijra Jats of Amritsar District. 

C. A. 42 of 1897—Jats of Ferozepur District. 

115 P. R. 1900—Sikh Jats of Ferozepur District. 

51 P. R- 1911—Sikh Jats of village Butahri, Ludhiana District. 

322 P. L- R- 1913—Sainis of Hoshiarpur District. 

(1) A. 1. R. 1983 Lah. 69^-145 I. 0. 256. 
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By custom among the Sikh Jats of the Punjab a widow does not 
forfeit her life-estate in her deceased husband’s property by reason of her 
re-marriage in Karewa form with her husband’s brother, whether he be 
the sole surviving brother or there are other brothers as well of the 
deceased (l). The Hindu Wido ws’ _Re-marriage Act, 1856, does not 
overr ide the custom under whi ch a widow in the Punjab by marrying 
her deceased husband s brother (in the Karewa form) does not forfeit l*er 
right to the estate of her deceased husband (2). 

But this principle does not apply where the re-marriage is not 
with a brother of the deceased but with some other relative of the deceased. 
Where the re-marriage was with a cousin and not the brother of the first 
husband, forfeiture was incurred (3J. So also re-marriage in Karewa with 
a collateral entails forfeiture (4). 

Among Sidhu Barar Jats, Fazilka Tahsil, District Ferozepur, a widow 
by contracting a karewa marriage (even with her deceased husband’s 
brother) forfeits her right to succeed as a widow of her first husband (5). 
If among the Jats a man dies before the mukiawa or bringing-home-of-the*| 
bride ceremony, and his brother takes the mnklawa, this is considered 
tantamount to a karewa marriage (6). 

In Mst. Parji v. Mangta (7), in which the parties were Sainis of 
Ambala District, A died leaving a son B and a widow C. C later on 
married another person by karewa . B.who had succeeded A died without 
leaving any issue or a widow. His collaterals therefore took possession 
of the estate and instituted a declaratory suit that C had no right to 
succeed, C having re-married by karewa. The question arose as to whether 
the parties were governed by custom. 

Held , that the fact that C contracted a re-marriage by way of karewa 
led to the inevitable conclusion that the parties were governed by custom 
with regard to marriage. The onus therefore was not on the collaterals to 
prove that the parties were governed by custom. It was for C to prove 
special custom that she did not lose her right to property in dispute. 
Under the custom governing the parties the effect of C’s re-marriage was to 
divest her of all rights in her husband’s estate. Hindu Widows’ Re¬ 
marriage Act, 1 5 of 1856, had no application to the present case. 


( 1 ) 

( 2 ) 

(3) 

(4) 

( 5 ) 

I.C. 371. 

( 6 ) 

(7) 


A. I. R. 1924 Sindh 17=76 T. C. 408. 

Ibid, 

A. L R. 1933 Lah. 69=145 I. C. 256. 

1929, I. C. 238. 

Mst, Chanel Kaur ▼. Bhagwan Singh—A. 1. r. 


1937 Lah. 612=168 


Ibid . 

A. I. R. 1930 Lah. 1023= 


=129 I* C. 767. 
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But in view of the rulings cited above, the dictum of Jai Lai J. in the 
above-noted case, that according to the general custom of the Province a 
re-marriage of a widow in krewa results in her losing all rights of inheritance 
in her first husband’s estate, must be received with qualification. 


Escheat to Crown in absence of reversioners on widow’s re¬ 
marriage. 


Under Customary Law, absence of a Hindu widow’s husband’s blood- 
relations does not make her position essentially different from what it 
would be under her personal law, and in the absence of any special custom 
with regard to the nature of the estate she takes, Hindu Law will apply. 
Consequently, the Crown will have the power to impeach any unauthorized 
alienation made by her during her life-time, and on her re-marriage, her 
estate, not being that of a full owner, is forfeited even if there are no 
reversioners and the Crown will be entitled to the estate as against a person 
who claims under a gift from her after her re-marriage (l). Crown is no 
party to custom and custom cannot affect its rights and privileges in any 
way (2). 


Muhammadans of the North-West Frontier Province. 

Among Muhammadans of the North-West Frontier Province, following 
agricultural custom, there is generally a custom whereby a widow who 
re-marries without consent of her deceased husband’s collaterals forfeits 
her share in the estate left by her first husband (3). 


UNCHASTITY: FORFEITURE. 

85 . As regards the effect of unchastity on widow’s 
Unchastity: rights the customs of the tribes vary but 

forfeiture. generally speaking, mere unchastity unless 

accompanied by severance from her deceased husband’s 
house, does not involve forfeiture. Uncondoned adultery 
in the husband’s life-time sometimes deprives a widow of 
her right to succeed to his estate. The onus is on those 
who allege the existence of a custom sanctioning 
forfeiture 

The effect of unchastity on widow’s rights. 

Re-marriage, as noticed above, generally causes a forfeiture of a 
widow’s life-estate. As regards the effect of unchastity on widow’s rights, 
the customs of tribes vary but generally speaking, mere unchastity, unless 
accompanied by severance from her deceased husband’s house, does not 


(1) Ktindan v. Secretary of State, for India— I. R* 1926 Lah. 673—1326, 
7 Lah. 643 ; See alno 1921. 66 I. C. 433. 

(2) Ibid. 

(3) A. 1. R. 1934 Pesb. 15=147 I. C. 337. 
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involve forfeiture. As observed in Partaba v. Mst. Phango (l)—“ It by no 
means follows that mere ordinary unch astity wo uld cause forfeiture. 

A re-marriage causes the widow to pass into another family, whereT"she 
acquires otheT rights and ceases t^r equircTT^ share for her 

support ; she cannot take that share with her for the benefit of her second 
hustJahd, or introduce new male members into her first husbands family, to 
whom she would no doubt make over the management of her share, and thus 
cause a contention which would end in the breaking up of the family. That 
re-marriage should cause a forfeiture is theref ore a most reason ah je and 
a very general custom. But ordinary^ unchastity is a mere personal act of 
the widow, disgracing herself, but not prima facie causing material injuryto 
anyone else. It is for her husband’s relatives to prove that this act^ 
by custom, involves a forfeiture of the widow’s rights, and they certainly 
cannot do this by merely showing that re-marriage, an entirely different act, 
causes forfeiture.” 


In Muhammad Baksh v. Hayat Khan (2), it has been held that by 
Muhammadan Law the wife is one of those heirs who are not liable 
to exclusion under any circumstances, the facility of divorce which is 
permitted by that law gives the husband a complete remedy against an 
unfaithful wife which a Hindu does not possess : but if the husband chooses 
not to avail himself of that power, the marriage relationship continues, and 
the wife cannot be deprived after her husband’s death (in the absence 
of a proved custom of exclusion) of the share which the law allows 
her by right of inheritance. 

In the following cases unchastity did not involve forfeiture of 
widow’s rights:— 

Ambala District. 

76 P. R. 1901—Banias of Ambala Town. Unchastity of a widow, 
after her husband’s death, does not cause forfeiture 
of her rights in the estate on his death. The general 
custom ot the province is against such forfeiture and 
the alleged custom of forfeiture following unchastity 
by widow was also not in accordance with Hindu 
Law. 


Delhi District . 

105 P. R. 1885—Ahirs of Mauza Todarpur. No special custom 
proved whereby unchastity works a forfeiture of the 
estate which a widow has inherited from her 
husband. 


(1) 90 P* R. 1888 ; See also 108 P. R. 1918, for the effect of re-marriage and 
unchastity, on the status of a widow, quoted on page 876. 

(2) 87 P. R. 1888. 














PUNJAB CUSTOMARY LAW 


Ferozepur District 
C. A. 326 of 1888 
C. A. 1154 of 1888 


Jats of Moga Tahsil. 


A. I. R. 1937 Lab. 612—Sidhu Jats of Fazilka Tahsil. Unchastity of 
= 168 I. C. 371 the widow does not entail forfeiture of her 

right. 


Gujranwala District . 

118 P. R. 1884—Mohammadan Chima Jats, if in husband s life. 


Gurdaspur District. 

90 P. R. 1888—Hindu Rajputs of Mauza Lohara, Tahsil Shakargarh. 


Gurgaon District . 

78 P. R. 1869—No local custom had been shown to exist in the 
district of Gurgaon, under which a widow could be 
deprived of her estate by reason of incontinence. 
The Court proceeded in this case on the strict 
Hindu Law. 


Hissar District. 

107 P. R. 1888—Bagri Jats of Sirsa District. There is no general cus¬ 
tom in the Punjab by which a Hindu widow forfeits 
her husband’s estate, when vested in her by an act of 
unchastity. In the absence of a proved special 
custom, where the parties are Hindus, the Hindu 
law applies, and according to that law the widow’s 
estate is not forfeited. 


Hoshiarpur District . 

120 P. L. R. 1913 = 57 P. W. R.—Jats of Hoshiarpur District ; all 
1913 = 19 I. C. 253 agriculturist Jats in absence of 

custom. 


Jullundur District . 

92 P. R. 1869—Hindu Jats of Jullundur District. If the widow had 
a vested or a possessory interest in her husband’s 
share, her subsequent unchastity would not divest 
her interest. This case also was proceeded on in 
the Court on the strict Hindu Law. 

C. A. 1001 of 1885—Kambohs. 

74 P. R. 1910— Somal Jats of the Phillaur Tahsil. The onus of 
establishing a custom involving forfeiture is on 
those who allege its existence. 

13 P. L. R 1911—Jats of Jullundur District. 

100 P. L. R. 1911—Arains. Even if the allegation as to her 

unchastity were true, validity of the gift 
would not be affected thereby. 


MIMSf/fy 
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102 P. L. R. 1912- 


-Jats of Panipat Tahsil. Onus probandi is on 
persons asserting forfeiture. 

Ludhiana District - 

A. I. R. 1936 Lah. 17—Among the Hindu Jats to which class the 
= 157 1. C. 955 Ludhiana Jats belong, mere unchastity 

involves no penalty of forfeiture of a 
widow’s right to her husband’s estate so 
long as she does not leave her husband’s 
house. 25 P. R. 1891 not followed. 


-Jats of Rohtak District. 


Rohtak District. 

3 P. W. R. 1908 | 

-111 I. C. 712) 

In the following cases unchastity involved forfeiture of widow’s 
rights—special custom to that effect established. 


Amritsar District• 

85 P. R. 1868—A Hindu widow if she becomes unchaste is liable 
to forfeit her life-interest iti the estate of her 
deceased husband- 

34 P. R- 1893—Sikh Jats of Amritsar Tahsil. In the absence of a 
Sikh Jat who was undergoing imprisonment, his 
wife began to live with another man and bore him 
children. Her husband returned and repudiated 
her. He died shortly afterwards. Held , that by 
custom she had no right' to her husband’s estate 
against the agnate heirs. 

40 P. R. 1899—Sikh Jats. A widow who had lived for some time 
with a person, and borne some children, must be 
regarded as having forsaken her deceased husband s 
household and entered into a more or less per¬ 
manent union with another man ; and by custom, 
a widow under such circumstances, forfeited her 
life-interest in her deceased husband s estate. 


Bannu District . 

89 P. R. 1886—Kasuria Pathans. 


Ferozepur District - 

C. A. 449 of 1896 1 ^ _ 

C. A. 660 of 1896 ) Sidhu Jats of rahsl1 Ferozepun 

24 P. L. R. 1903—Agricultural tribes of Ferozepur District. 

105 P. L. R. 1903—In Ferozepure among agriculturists if a widow 
up to the time of her husband’s death is 
living unchastely in open revolt against him, 
she is no longer a member of his household 
and cannot succeed him on his death. 
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Gurgaon District . 

A. I. R. 1932 Lah. 177—Ahirs of District Gurgaon. 

= 12 Lah. 752 

Hoshiarpur District. 

2 P. R. 1888—Pathans of Mauza Khalaspur, Hoshiarpur District. 

C. A. 810 of 1908—Rajputs of Tahsil Dasuya. 

]L3 I. C. 290—Rajputs. Unchastity of a widow has the effect of 
= ip ( W. R. 1912 forfeiting her life-estate whether unchastity 
be before or after actual succession. 

A. I. R. 1934 Lah. 824—Sainis of Garshankar Tahsil. A widow 
= 16 Lah. 40 forfeits her right through unchastity. 

Kangra District . 

A. I. R. 1930 Lrdi. 504—Brahmins. By the Customary Law of the 
■=*11 Lah. 424 Kangra District, the unchastity of a widow 

involves the forfeiture of her estate inherited 
from her husband. 

Karnal District . 

75 P. R. 1886—Hindu Jats of Kaithal Tahsil. 

C. A. 158 of 1909—Jats of Panipat Tahsil. 

Ludhiana District . 

25 P. R. 1891—Utal Jats of Ludhiana District. 

Multan District . 

158 P. R. 1883— Aroras of Multan District. 

C. A. 667 of 187L 

Effect of unchastity on alienation by a widow. 

Where a widow belongs to a tribe by whose custom unchastity 
involves forfeiture of her life-estate, such forfeiture comes into force with 
effect from the date of unchastity , and not merely from the date when the 
reversioners sue to recover the property, and all intermediate alienations by 
the widow are void (l). 

Where reversioners sue to set aside a sale by a widow as being 
without necessity, and allege she forfeited her right to the property by 
unchastity prior to the sale, held the latter question could not be gone 
into to the prejudice of the vendees who had acquired the widow s interest 
prior to any action being taken by the reversioners (2). 

Widow's right to maintenance—whether unchastity involves 
forfeiture. 

As pointed out by their Lordships of the Privy Council in Moniram 
Kalita v. Keri Kaliftani (3), the right to receive maintenance is very 

(1) 108 P. R. 1913=13 I. C. 290 ; distinguishing 188 P L. R< 1905 ; Sec also 0. A. 
810 of 1908. 

(2) 188 P. L. R. 1905. 

(8) I. L. R. V Cal. 776, 
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different from a vested estate in property. Under strict Hindu Law the 
weight of authority would seem to be against any maintenance being 
allowed (l). Under the Hindu Law a widow on becoming unchaste forfeits 
her right to maintenance (2). It was further held in 1924, 49 Bom. 459, 
that where a Hindu widow who had been unchaste was proved to have 
given up the life of unchastitv, she was entitled to bare maintenance. 

As observed in Mst, Kauri v. Jatniat Singh (3), if a widow forms an 
illicit connection with a stranger and goes to his house, she quits her 
husband’s house as effectually as if she went through a form of marriage 
with the stranger. In that case she ceases to be a member of the 
household, and her title to maintenance as a right comes to an end. But 
an unchaste widow may be entitled to maintenance from her deceased 
husband’s estate when she has forfeited her life-interest thereby, c/. C. A. 
326 of 1878 and C. A. 660 of 1896. Similarly, it has been held in 
108 P. R. 1913 that by unchastity a widow does not cease to be a member 
of her husband’s family, and only forfeits a special recognized form of, 
maintenance, but even then she may be entitled to maintenance by her 
husband’s family. 

WIDOW OF A PREDECEASED SON 
OR PREDECEASED GRANDSON. 

86 . The widow of a predeceased son or a pre-, 
widow of pie- deceased grandson, who died during the 
deceased son or life-time of his father or grandfather 

without any male issue, has in some cases 
right of succession though it is not a usual rule. 

The onus of proving it is on the widow who asserts 
it to exist. 

Right of the widow of a predeceased son or predeceased 
grandson to succeed. 

As a general rule the widow of a predeceased son is entitled only to 
maintenance But in some tribes in which the right of representation 
is recognized, she is entitled to succeed to the share which her husband 
would have taken if he had been alive when such succession opened out. 
The burden of proving such a special custom is on the person who asserts 
it (4). She has usually no right of succession, the onus being on her (5). 

(1) I. L. R. XVII Cal. <>74; XIX Mad. 6; XV All, 382; See also Mavne’s Hindu 
Law, 6th Ed. pp. 460, 466, 555. 

(2) 1027, 108 I. C. 808 (Allahabad). 

(8) 84 P. R. 1803. 

(4) 1027, 106 f. C- 864. 

(5) 123 P. R. 1890; 93 P. R. 1801; 97 P. E, 1891; 115 P. R, 1893 ; 9 P. R. 1895; 
100 l\ R. 1901; 85 P. R. 191*2; 44 P. W. R, 1914. 
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But she may be entitled to maintenance so long as she remains unmarried 
and continues to reside in her deceased husband’s house (l). Her estate 
in any case is only a life one (2). If she does succeed, she can get separate 
possession though such claim is stoutly resisted (3). If she holds possession 
in lieu of maintenance, her possession is not adverse (4). She is in a 
stronger position as against collaterals than as against direct lineal heirs. 
It is conceivable that a widow of a predeceased son may not be entitled to 
succeed against the direct lineal heirs, but it does not necessarily follow 
that she would be excluded by a collateral (5). 

It may be observed that it has been held in Mst. Mel Kaur v. 
Datilat Ram (6) that in the Riwaj-i-am of the Amritsar District of 1912 
all tribes who follow agricultural custom, including those khatris who do so 
are recorded as observing a custom by which the widow of a predeceased 
son succeeds equally with her husband’s brothers and this may be taken to 
be the custom prevailing among such tribes. In that case, however, a 
special custom to that effect was proved by entries in the Riwaj-i-am. 

Under section 59 of the Punjab Tenancy Act, 1887, the widow of a 
predeceased son has no right to succeed to an occupancy tenancy (7). 

The position of the widow of a predeceased grandson is analogous to 
that of the widow of a predeceased son. 

Cases in which the widow of a predeceased son was allowed 
to succeed. 

Amritsar District. 

133 P. R. 1893—Hindu Jats, Ajnala TahsiL The widow of a 
predeceased brother entitled to succeed to the 
estate of her deceased brother-in-law as against 
the collaterals of the deceased. 

30 P. R. 1909—Randhawa Jats, in presence of brother. 

Dera Ghazi Khan District . 

C. A. 994 of 1889—Bilochis. Widow of a predeceased grandson 

given a share. 

Ferozepur District . 

A. I. R. 1937 Lah. 612 —Sidhu Jats of FazilkaTahsil. Soilless widows 
= 168 I. C. 371 of predeceased sons are entitled to succeed 

to the property that their husbands would 
have inherited. 

(1) See 98 P. R 1891; 97 P. R. 1891; 29 P. R. 1908-Kalar Jats, Jagraon Tahsil, 
Ludhiana District. 

(2) 75 P. R. 1888 ; 28 P. R. 1892; 84 P. R. 1908; 163 P. W. R. 1916. 

(8) 123 P. R. 1890. 

(4) 102 P. R 1907. • 

(6) 80 P. R. 1909. 

(6) A. I. U. 1985 Lali. 812=16 Lah. 376. 

(7) See 1929. 10 Lah. 610. 
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Gujrat District. 

75 P. R. 1888—Baraich Jats of Mauza Shadiwal. 

8 P. R. 1889—Gujars of Tahsil Kharian. Dissented from in 97 


P. R. 1891. 


Hoshiarpur District. 

C. A. 872 of 1869—Rajputs of Hoshiarpur District. 

23 P. R. 1892—Ghorewala Rajputs of Garshankar Tahsil. 

19 I. C. 122*= 137 P. L. R.—Moharnmadan Rajputs- The widow of 
1913 — 97 P. W. R. 1913 a predeceased son succeeds with the 

brothers of her deceased husband to 
a share of the estate of her father- 
in-law. 

20 1. C. 876 = 322 P. L. R. 1913—Sainis of Hoshiarpur District. 

= 166 P. YV. R. 1913. 

Jullundur District. 

88 P. R. 1881—Samra Jats, Jullundur District, 

19 P. R. 1911—Nigar Jats, Jullundur Tahsil. The widow of son’s 
son of the deceased is entitled to take for life-time 
or until re-marriage equally with the son of the 
deceased. 


Ludhiana District. 

1922, 3 Lali. 181—Jats, Jagraon Tahsil. A widowed daughter-in- 
law (if sonless) succeeds along with a son. 

A. I. R. 1927 Lab. 82—Jats. The widow of a grandson of a deceased 
*=7 Lah. 552 owner of property is entitled to share 

equally in his property with his sons. 
There is no difference between the case of 
a daughter-in-law and a grand-daughter-in- 
law on this point. 

Mianwali District . 

84 P. R. 1908—Isa Khel Pathans of Mianwali District. 

Multan District. 

168 P. W. R. 1915—Aroras of Multan District. 


Cases in which the widow of a predeceased son was not allowed 
to succeed. 

Ambala District. 

75 P. R. 1879—Shia Sayyads of Mauza Sadhaura, Ambala District. 
Amritsar District. 

9 P. R. 1895 —Pan wan Jats of Tarn Taran Tahsil, in presence of 
other son, but is entitled to maintenance. 

30 P. R. 1910—Tarkhans of Amritsar city, in presence of grand¬ 
nephew. 
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123 P. R. 1890—Sayyads of Delhi District, husband being the only 
son. 

Ferozepur District . 

50 P. R, 1910—Qureshis of Ferozepur city, in presence of 4th degree 
collaterals. 

Gujrat District. 

C. A. 1455 of 1886—Gujars of Gujrat District. 

97 P. R. 1891—Gujars of Tahsil Kharian, Gujrat District. 

Hoshiarpur District. 

93 P. R. 1891—DhilJon Jats. By custom the widow of a predeceased 
son is not entitled to her husband’s share of the 
immovable estate, but is undoubtedly entitled to 
maintenance. 

115 P. R. 1893—Mahtons of Mauza Bohan, in presence of other son. 
71 P. R. 1913—Jhanda Jats, Hoshiarpur Tahsil, in presence of other 
sons, but gets area sufficient for maintenance. 

1923, 4 Lah. 236—Joshi Brahmans. 

Jullnndur District . 

C. A. 432 of 1869—Mohammadan Jats. 

Lahore District . 

50 P. R. 1897—Muhammadan Rajputs of Tahsil Chunian. 

100 P. R. 1901—Khatris of Mauza Aklaba, under Hindu Law. 

1922, 87 I. C. 3—Aroras of Kasur Town. Daughter-in-law not 
entitled to succeed in preference to the collaterals, 
under Hindu Law. 

Ludhiana District . 

85 P. R. 1912—Gujars of Ludhiana District, in presence of other 
son. 

Rawaipindi District. 

102 P. R. 1907—Banjahi Khatris, but is entitled to maintenance. 
Sialkot District . 

62 P. R. 1889—Chimbah Jats, in presence of other son. 

Under Hindu Law. 

65 P. R. 1866—in presence of husband’s sister 

20 P. R. 1872—in presence of father’s widow, but gets maintenance. 
1921, 4 Lah. L. J.—Brahmins. Hindu Law applied. 


The widow of a predeceased grandson. 

269 P. L. R. 1913 ^ The widow of a grandson is entitled to be 
168 P. W. R. 1913 > maintained by her husband’s grandfather so 
44 P. W. R. 1914 ) long as she remains unmarried and lives in 

her deceased husband s house. 
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ADVERSE POSSESSION BY A WIDOW 

MISCELLANEOUS. 




Surrender by a widow of her life-estate to the next reversioner— 
acceleration of succession. 

Under Customary Law it is open to a widow, who is entitled to 
life-interest in her husband’s property for her maintenance, to elect not to 
take possession but to take maintenance from her husband s male heir, and 
in such event the latter becomes invested with the right of ownership over 
such property (l). A widow is competent to relinquish her life-estate, and 
thereby accelerate the succession of the reversioners to the property of her 
deceased husband, but “ it is essential that she should give up her whole 
estate, and not merely a portion of it ” (2). 

Where a dispute arises between a widow or other limited heir and the 
next reversioner as to the right of inheritance to a male, and a compromise 
is entered into whereby the widow or other limited heir relinquishes 
her right of succession to the property in consideration of a provision 
for her maintenance for her life, the compromise amounts to a bona fide 
surrender of the whole estate (3). 

Where it was contended that the succession did not open to the 
reversioners because of the intervention of K, who held widow’s estate and 
where the trial Judge found as a fact that if K had any interest in the 
estate, she surrendered it in favour of the reversioners in lieu of Rs. 2 p. m. 
which completely effaced her, held , that K’s existence did not prevent the 
reversioners from inheriting the estate and that the rule of law prescribed! 
by the Punjab Limitation Act governed the suit and the claim was barred 
by time (4). 

See also further notes under Chapter on “ Alienation 

Adverse possession. 

Under the Customary Law prevailing in the Punjab, the estate of the 
widow being strictly limited for her life only, adverse possession during 
the life-time of the female cannot bar the reversionary heirs, and limitation 
runs against the reversionary heirs only from the death of the widow, no 
matter what the circumstances may be under which the adverse possession 
was gained and continued (5). 

Where adverse possession had commenced against a certain widow in 
1882, who died in 1883, the reversioner’s suit for possession in 1895, being 
instituted within 12 years of her death when the cause of action accrued 
was within time (6). 


(1) 9 P. R 1899. 

(2) Wazir Chand v. Makhan~Y7 P. R. 1902. 

(8) Bhuta Singh v. Mangu^A. I. R. 1930 Lah. 9=120 I. C. 59a 

(4) tbut 

(5) Rulia v. Balia etc=41 P. R. 1903. 

(6) Chiraglm v, Mehtaba— 79 P. Ii. 189a 
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B, a widow in possession of her husband’s land, left the village for her 
parents’ house, being unable to pay the Government demand for arrears of 
land revenue. A, a distant relative, as lambardar, paid the said arrears and 
the reversioners of B, declined to take up the land, and to pay the revenue 
due, saying that they would take steps to assert their rights when the 
widow died. A then obtained possession of the land, agreeing to give it up 
after cutting the standing crops whenever the widow paid the amount. 
Shortly after, B died without making any effort to regain her land, and it 
was mutated in her mother-in-law’s name, also an absentee, A being 
recorded in possession as before. Ten years after the mother-in-law’s 
death, the plaintiffs reversioners claimed possession from heirs of A 
on payment of that sum and the defendants pleaded abandonment of their 
rights by plaintiffs, also bar by limitation. Held , that the reversioner’s suit 
for possession, applying Art. 141 was within time counting it from the death 
of the second female entitled to the land ; plaintiff’s right accruing only after 
her death, it was immaterial she herself never had possession, and the land 
had passed into A’s possession during B’s life-time (1). 

In a suit against the tenants-at-will of a widow after her death, by her 
reversioners, time begins to run against the reversioners from the date on 
which their right to physical possession accrues or adverse title being set up 
by the tenants (2). 

A widow through her unchastity forfeited, under local custom, her 
widow’s estate but remained in possession of the estate for a period 
extending over more than twelve years. There was no evidence upon the 
record that she ever claimed the property as an absolute owner or that there 
was any change in the character of her possession after her becoming 
unchaste. On her gifting away the immovable property to her illegitimate 
son, the reversioner of her husband brought a suit for declaration Held, 
that the widow’s possession for more than twelve years after her unchastity 
completed her title to the widow’s estate and that her husband’s reversioner 
was entitled to succeed to it on her death (3). 

A widow after her re-marriage forfeited under custom her widow’s 
estate but continued to be recorded as in possession of it as her first 
husband’s widow for more than 12 years without objection by the rever¬ 
sioners. Held , that her possession after her re-marriage was only in 
respect of her widow’s estate and what she acquired by adverse possession 
was complete title to such limited estate only, and the reversioners' right to 
succeed on her death could not be defeated (4). 

(1) Baz Khan v. Sultan Malik=42 P. R 1901. 

(2) Ghudu Singh v. Khushal Singh =90 P. R. 1906. 

(3) Mahajan v. Mst. Purbho=k. I. B. 1930 Lah. 504—1930, 11 Lah. 424. 

(4) Desa v. Dani^k. I. R. 1929 Lah. 327=119 I. C. 238 ; See also A. I. R. 
1924 P. 0. 121. 
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Where a person dies leaving two widows and one of them re-marries 
the whole estate of the deceased passes to the other widow and the mere 
retention of the re-married widow’s name in the revenue records would not 
place her in adverse possession of her share qua the co-widow and owing to 
her intervening between the estate and the reversioner the latter’s rights 
would not be affected (l). 


The right of a widow to accept redemption. 

A widow, whose ownership is limited to a life-tenure can alienate only 
for necessity, but when a mortgagor or puisne mortgagee claims to redeem 
land held by the widow as mortgagee, she is unable to resist the claim, and 
a redemption allowed by her cannot be regarded as a voluntary alienation. 
The mortgagor is not bound to see that the money paid to redeem the land 
is secured for the benefit of the estate, nor is it his duty to associate the 
reversioners in the transaction (2). 

See also notes under chapter on “ Alienation 


Miscellaneous. 

A. I. R. 1936 Lah. 21—Amongst Tiwanas of Shahpur District who do 

not follow Muhammadan Law but custom, 
widows only succeed for their lives and 
other females take under special conditions. 
They do not take an absolute interest but 
they defer the enjoyment of the estate by a 
reversioner. 

A. I. R. 1935 Lah. 294—Sasral Rajputs of Rawalpindi Tahsil. No 

custom proved by which a widow is 
entitled to inherit the property ot the 
deceased along with her sons. 

A* I. R. 1934 Lah. 205—Jats of village Barianwala, Tahsil Nankana 

Sahib, District Sheikhupura. On death of 
son without issue widow of father comes 
in. 


Section III. 

MOTHERS. 

87 . In default of male lineal descendants and 
of a widow, the mother of the deceased 
hfe ~ generally succeeds to a life-estate. But 
her re-marriage during her son’s life 
will ordinarily disentitle her to any estate on his death. 


Mother’s 

estate. 


(1) Chuni Lai v. Mst. Attar Kaur^A. I. R. 1938 Lah. 69. 

(2) Dal Singh v. Bakshish Singh—1 P. R. 1913. 
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Mother s life-estate—effect of re-marriage or unchastity. 

Custom in the Punjab generally recognizes the mother’s right of 
succession in preference to that of the male collaterals or married daughters, 
in default of male lineal descendants and of a widow (l). In the absence 
of male issue, the widow of a deceased proprietor succeeds to a life-estate 
in his property, and on her death or re-marriage, his mother comes in 
before the collaterals and takes a life-interest in the property (2). 

The general principle governing succession to an estate among 
agriculturists in the Punjab is that where the male line of descendants dies 
out it is treated as never having existed, so that succession is then reckoned 
with reference to the last male owner who dies leaving descendants (3). A 
mother as a rule in the Punjab, where custom is the rule of decision, only 
succeeds when there are no sons and she succeeds not as the mother of the 
sons but as the widow of her deceased husband. And when there are sons 
they exclude the mother and if a son dies he is succeeded by his brother, 
but when the last surviving son dies without issue, then the mother succeeds 
in her capacity as widow of her deceased husband (4). 

I A mother succeeds as widow of her deceased husband and not as 
1 mother of her son. A widow who has remarried before the death of her son 
| is no longer the widow of her deceased husband and she is not an heir 
» entitled to succeed upon the death of her son (5). 

Where R. S., a Sandhu Jat proprietor of Ferozepur District, died 
leaving two sons, who died without issue and the widow of R. S. (and mother 
of his son P. S.) claimed to hold the deceased’s estate with the usual 
customary interest of a female against the distant collateral heirs of P. S. 
and the defendants pleaded that by her re-marriage, the widow had lost all 
claim to the estate of R. S„ held, by majority, that the question of widow’s 
succession to the deceased’s ancestral estate was to be decided according 
to custom under S. 5 (Cl. a) of the Punjab Laws Act, 1872, and was not 
affected by the provisions of Act XV of 1856, and that according to custom 
she had not the right claimed (6). As observed by Sir Meredyth Plowden 
in the above ruling (page 258)—“ If her title to possession is really founded 
on her relation to her deceased son, the objection of re-marriage is irrelevant, 
for she does not cease upon re-marriage to be his mother. But if it is 
founded on her relation to her husband the objection is weighty, for upon 
re-marriage she ceases to be regarded by custom as his widow or as a 



(1) See Roe and Rattigan's Tribal Law in the Punjab, pages 59 and GO, 

(2) AM. Sant. Kaur v. Sher Singh*** A. 1. R. 1928 Lab. 476—4 Lab. 892. 

(8) Maviun v. Mst. JowatF* A. I. R. 1927 Lah. 329-1926, 8 Lah. 139. 

(4) Shivomani Gurdwara Parbandhak Committee v. I far char cm SHugh 
—A. I. R. 1984 Lah. 1-454 1.6: 375. 

(5) Mst. Dhan Kaur v. Arjan Singh— I. R. 1928 Lah. 983 —109 I. C. 787 
—30 P. L. R. 101. 

(6) Mst. Desi v. Lehna Singhs 46 P. R. 1891 (F. B.). 
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member of his family, and is regarded as a member of the family of her 
new husband (l).” 


Where on the death of a sonless Dhillon Jat proprietor, of Hoshiarpur 
District, his estate was first recorded in the name of his widow and then in 
the name of a posthumous son and on the latter’s death the mutation was 
again effected in favour of the widow and she having subsequently 
re-married and the collaterals of her deceased husband brought a suit tor 
possession alleging that the widow had forfeited her life-estate by re-marriage 
the Divisional Bench referred to a Full Bench the following question : 

“ Whether by custom a woman, who has succeeded to her husband s 
estate after the death of her son loses her right to retain the estate on her 
subsequently re-marrying ? 

The Full Bench held that no answer could be given to that question 
for the simple reason that custom varied from tribe to tribe and from one 
locality to another and that decision must be arrived at in each particular 
suit on its own merits. 

The Division Bench held (a) that the burden of proving that the 
defendant succeeded as mother and not as her husband’s widow was rightly 
placed on the defendant and that she had failed to discharge the same; 
( b) that when on the death of the posthumous son the defendant regained 
possession as her husband s widow she could not claim to retain possession 
after she had remarried. Accordingly that succession opened out to the 
reversioners (2). 


It was held in Mst.Jai Devi v. Harttatn Singh (3) that among Sus 
Jats of Hoshiarpur by custom a mother is excluded from succession to her 
son’s estate when she has contracted a second marriage before her son’s 
death Similarly, in Hamath Singh v. Mst. Mohan Kaur (4), a case 
relating to Hindu Sikh Jats of Ferozepur District, it has been held that a 
widow having remarried her husband’s brother no longer remained the 
widow of her first husband and consequently after the death without issue 
of her husband’s son she could not succeed to a life-interest in her deceased 
husband’s estate in preference to his brother who was the next heir. 


But in the presence of the widow of the deceased owner, his mother 
is only entitled to maintenance (5) A daughter is not preferred to the! 
mother of the last male holder (6). 


(1) See 1918. 20 I. C. 879. 

(2) Mst. Bis si v. Hira Sinyh—lb P. K. 1917. 

(3) 117 P. R. 1888. 

(4) 64 P. 11. 1910—118 P. L, R. 1910—7 I. C. 484. 

(5) 185 P. R. 1884 ; 41 P. R. l&9b-~Boh'Jiari Sayyads of J hang District 21 P W 
B. 1911. 

(6) 1921, 69 I. C. 136 — Weavers, Jullundur District. 
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Mother was given a life-estate in the following cases :— 

34 P. R- 1880—Arains of Karnal District. 

95 P. R. 1882— Gujars of Gujrat District, in the presence of distant 
collaterals. 

49 P. R. 1883—Chawar Jats, District Gurdaspur. 

79 P. R. 1889—Agriculturist Rajputs of Karnal District, for life in 
presence of other son’s sons and grandsons. 

119 R. R. 1891—Kasais of Ambala city. 

288 P. W. R. 1912—Pathans of Mianwali District, in presence of a 
sister. 

23 P- R. 1913—Pathans of Mianwali District, in default of male 
lineal descendants and a widow for life. 

69 I. C. 136—Weavers, Jullundur District. A daughter is not 
entitled to succeed to the property of her father in 
preference to his mother. 

A. I. R. 1923 Lah. 476—Jats, Amritsar District. 

A. 1. R. 1927 Lah. 329—Gondals of Tahsil Bhalwal, District Shah- 

pur. Mother preferred to collaterals. 



Mother was refused life-estate in— 

89 P. R. 1886—Kasuria Pathans of Bannu, in presence of husbands 
first cousin. 


Mother is usually excluded by the widow. 

135 P. R. 1884—Gharbari Gosains of Tilok Nath Temple, Kangra. 

41 P. R. 1895—Sayyads Bokhari of Jhang, though she is entitled to 
maintenance. 

21 P. W. R. 1911—Muhammadan Rajputs of Hoshiarpur District. 

The mother’s right under Customary Law to temporary possession of 
her deceased son’s landed property is similar to that of a widow, and is a 
mere development of her original right to maintenance fl). Her estate is, 
as noticed above, for life or till re-marriage. In the case of Gujars of 
Gujrat District, it has however, been held that re-marriage did not involve 

forfeiture (2). 

A widow who succeeds her son is regarded as having succeeded, not 
to her son’s but to her husband’s estate. She is therefore as much liable 
to forfeit her life-estate on account of unchastity as a widow succeeding 
to a life-estate 

(Sec notes on pages 382 to 384.) 

Among Ahirs of District Gurgaon, a mother who is unchaste is 
deprived of her right to succeed to her deceased sons estate (3). 


(1) 46 P. R. 1914. 

(2) 95 P. R- 1882. 

(3) A. I. R. 1982 Lah. 177—1981, 12 Lah. 762. 




MIN IST/fy 


CO-WIDOWS OF FATHER 395 

As in the case of a widow, the unchastity of the widowed mother of 
a deceased proprietor, who is in possession of his estate on a life-tenure, 
does not work a forfeiture of her life-interest. 

A died leaving a son B and a widow C. C later on married another 
person by karewa. B who had succeeded A died without leaving any issue 
or a widow. His collaterals thereupon took possession of the estate and 
instituted a declaratory suit that C had no right to succeed, C having 
remarried by karewa. Held , it was for C to prove special custom that 
she did not lose her right to property in dispute Under the custom govern¬ 
ing the parties the effect of C’s re-marriage was to divest her of all rights 
in her husband’s estate. Hindu Widows Remarriage Act of 1856 had no 
application (l). 

See also A. I. R. 1935 Lah. 812=156 I. C. 447 and notes under 
Chapter on ‘ Alienation ’ for mothers right to alienate property. 

J Co-widows—succeed jointly. 

It has been firmly established, as noticed above, that a mother does 
not succeed as such, but as the widow of her husband i.e. t of her son s 
father whom she would have succeeded if there had been no son to stop or 
postpone her succession. The word “ mother ” means ‘widow of the 
deceased’s father.” In Sundar Singh v. Mst. Jawala Devi {2), in which 
the parties were Jats of village Barianwala in Tahsil Nankana Sahib, 
District Sheikhpura, it has been held that if there is any son, he succeeds to 
the exclusion of all his father’s widows who would be entitled to maintenance 
from him, and on the son’s death without issue the surviving widow 
or widows of his father would succeed him- 

In Chuni Lai v. Mst. Attar Kaur (3) the property originally belonged 
to one Thakur Singh who died prior to 1915 leaving two widows Mst. Attar 
Kaur and Mst. Indar Kaur and a son named Chattar Singh. The last 
named died in 1915 and the estate of Thakur Singh was mutated in favour 
of the two widows jointly. The insolvent Teja Singh, a cousin and 
reversioner of Thakur Singh, married his widow Mst. Attar Kaur on 30th 
November 1915. Two days prior to this marriage, Teja Singh executed an 
agreement whereunder he abandoned his reversionary rights in the estate of 
Thakur Singh in consideration of his marriage with Mst. Attar Kaur, 
Mst. Indar Kaur, the other widow having died on 22nd December 1926 the 
whole property devolved by survivorship on Mst. Attar Kaur who was 
shown as the owner and in possession in the revenue papers. On the 
Official Receiver proceeding against the property Mst. Attar Kaur preferred 
an objection and the Insolvency Court upheld the objection on the ground 
that Mst Attar Kaur having married the brother of her deceased husband 

(1) Mst. Pa/rji v. Mangta— A. I. R. 1930 Lah. 1023=129 I. C. 767. 

(2) A. I. R. 1934 Lah. 205=149 I. C. 967. 

(3) A. I. R 1933 Lah. 69=145 I. C. 256. 
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(which he was not) had not forfeited her life-estate. The agreement 
mentioned above was also relied on as depriving Teja Singh of his 
reversionary right. On appeal by the Official Receiver the District Judge 
affirmed the order of the Insolvency Court but on somewhat different 
grounds. On second Appeal, held —“ The learned District Judge on the 
authority of A. I. R. 1929 Lah. 327, held that where a widow after 
re-marriage continues in possession of her deceased husband’s land and is 
entered in the revenue papers as in possession thereof, she acquires 
by adverse possession absolute title to the widow’s estate. Consequently as 
the proceedings against Mst. Attar Kaur commenced more than 12 years 
after her re-marriage, she had acquired adverse possession of the widow’s 
estate against Teja Singh and the Official Receiver who now represents him. 
The correctness of this view is however open to doubt as it seems to 
overlook the fact that in the presence of the other widow Mst. Indar Kaur 
the forfeiture arising out of the re-marriage of Mst. Attar Kaur could not 
affect the reversionary rights of Teja Singh. The whole estate of Thakur 
Singh passed to Mst. Inder Kaur and the mere retention of Mst. Attar 
Kaur’s name in the revenue records would not place her in adverse 
possession of her share qua the co-widow and owing to her intervening 
between the estate and the reversioner the latter’s rights would not in my 
judgment be affected. Assuming however that Mst. Attar Kaur for the 
reasons stated remained in adverse possession of her share qua both 
Mst. Inder Kaur and Teja Singh, I fail to see how this possession 
can extend to the share of Mst. Inder Kaur who as mentioned above only 
died in 1926. The conclusion reached by the learned District Judge as to 
Mst. Attar Kaur being entitled to retain this share is in my opinion wrong.” 
—Per Tapp. J. 

Step-mother—right of the mother to succeed in the presence of a 
son of her deceased husband from another wife. 

If there be another son of the mother’s husband from another wife, 
she will not ordinarily succeed to her life-estate but is entitled to mainten¬ 
ance only. A mother is not entitled to share on the death of her son if 
another son survives. So where there are two widows, each with one son, 
the mother of one dying does not succeed to him in presence of the other 
son though she is entitled to maintenance. The mother really succeeds on 
account of maintenance as widow of the deceased’s father (l). 

In C. A. 341 of 1880 in which the parties were the Moghals of 
Rawalpindi District, the right of a mother to succeed to her son’s share, 
he having died during minority, in the deceased husband’s estate, in the 
presence of a son by another wife was raised. It was subsequently ascer¬ 
tained on demand that in such a case the step-mother was only entitled by 
local custom to maintenance. Neither under Hindu Law, nor by custom is 


(1) 46 P. it. 1891—Sindhu Jafcs, Clmnian Tahsil. 
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a Hindu step-mother entitled to succeed. The burden of proving a special 
custom in favour of the succession of a step-mother is on the party asserting 
its existence (1). 

Special custom. 

A. I. R. 1924 Lah. 556—Among Gujars of Jhelum District a step- 
^ 5 Lah. 274 mother is entitled to succeed equally with 

a son. 

1921, 61 I. C. 893—Similar is the case with Jats of Raya Tahsil, 
Sialkot District. 

43 P. R. 1919 Hindu Jats of the Ludhiana District. A widowed 
mother is entitled to succeed to the estate of her 
childless son in the presence of a son by another 
wife. 

A. I. R. 1931 Lah. 677—Bukhari Sayyads, Jhang District. According 
= 15 Lah. 563 to the Riwaj-i-ant of the Jhang District, 

among all tribes, a step-mother is entitled 
to succeed to the property of her step-son. 

A. I. R. 1932 Lah. 222—Bhatti Rajputs of Batala, Gurdaspur 
= 13 Lah. 410 District. “ A step-mother is generally an 

heir in this district, though with a limited 
estate, along with her step-sons,”— per 
Addision J . (13 Lah. 410, p. 426). 

21 P. VV. R. 1911—Muhammadan Rajputs, Hoshiarpur District. 

Step-mother allowed to succeed to a half share 
in ancestral land in lieu of maintenance for 
life. 

23 P. R. 1913 Under the Customary Law of the Mianwali District, 
the plaintiff as a sister of the last male holder, was 
excluded by the deceased’s mother and step-mother. 

85 P. R. 1912—Muhammadan Gujars of Tahsil Ludhiana. No 
special custom proved by which a childless widow 
was entitled to succeed to the property of her 
deceased husband equally with her step-son. 

1916, 38 I. C- 597 —Kharadis of Jullundur city. They are in matters 
of succession and maintenance of widows 
governed by the custom of agricultural tribes, 
and not by the Muhammadan Law. A step-son 
is, therefore, bound to maintain his widowed 
step-mother out of the income of his deceased 
father’s etate. 


(1) m V. R, 1889 . 72 P. R. 1888 ; 322 P. L. JR. 1913; Saints of 
District I, L. R. 4 Lah, 202 —Aroras, Montgomery District. 
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Grand-mother. 

171 P. R. 1888—Muhammadan Dogras, Hissar District. Where a 
man was succeeded by his minor son who subsequently died while still 
a minor without issue, it was held that his grandmother, who would have 
succeeded her husband if he had died without issue, was entitled to succeed 
in preference to the boy’s grand-uncle. This decision was based on the 
general principle governing succession to an estate amongst agriculturists, 
that where the male line of descendants dies out it is treated as never 
having existed, so that succession is then reckoned with reference to the 
last male owner who died leaving descendants. C/. No. 146 P. R. 1889, 
pages 500, 501 ; 117 P. R. 1888 at p. 326, and 134 P. R. 1907 [F. B.]. 
In the last noted case, it was observed by Clark C. J.—(The principle that 
when a line dies out it is treated as if it never existed) “cannot be followed 
up to all its logical conclusions. If it were, absurd results would follow ; a 
paternal aunt and a grand paternal aunt would in this case be in the same 
position as daughters. A principle that would lead to such absurd 
conclusions cannot be a sound principle to follow to its ultimate conclusions.” 
These observations related to laying down a distinction between claims of 
sisters and daughters. 

54 P. R. 1903—Shia Sayyads of Ambala city. Personal law applied. 

No custom proved to exist among them under 
which collaterals of the 5th degree could exclude a 
grandmother succeeding her grandson. 

See also 1934, 157 I. C. 950 as to grand-mother’s right to succeed. 

Section IV. 


DAUGHTERS AND THEIR ISSUES 

88 . (1) In the absence of male lineal descendants, 


Right of daugh 
tors to succeed. 


widow and mother of the deceased owner, 
a daughter does not usually succeed to 
ancestral property left by her father in the presence of 
collaterals of her father, though generally it is recognized 
that she excludes distant male collaterals. 

A married daughter sometimes excludes near male 
collaterals also, especially amongst endogamous tribes 
(Muhammadans) :— 

(а) where she has married a near collateral des¬ 
cendant from the same common ancestor as her father ; 
or 

(б) where she is the wife of a Khctnadamad i.e., has, 
with her husband, continuously lived with her father 
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since her marriage, looking after him, and assisting him 
in the management of his estate, or 


(o' where, being married to a collateral of the 
father’s family she has been appointed by her father as 
his heir. 

(2) Custom, however, generally recognizes her 
right to succeed to self-acquired property of her father 
in preference to any collateral. 

Daughter’s right of succession—‘ agnatic theory ’ not strictly 
followed in the Punjab. 

“It is clear that under the general rule of agnatic succession a 
daughter can never inherit. Whatever favour custom may allow to be 
shown her under the form of a gift, the daughter is not, and cannot be, one 
of the warisan yak jaddi, or group of agnates, amongst whom the estate 
of a sonless man is divided on his death, and who controls his action during 
his life. This is the general principle laid down in all the Riwaj-i-ams 
and the Settlement Officers of Umballa and Bannu say that even if there are 
no agnates at all the estate would not pass to or through females but 
would pass to the tribe or village community ’’—Roe's Tribal Lau> in the 
Punjab, p. 62. 

Commenting on this, Lai Chand J. observed in Abdul Karim 
v. Sahib Jan (l)—“ It is true as observed by the learned author of the Tribal 
Law that a daughter has no place in the line of succession. “ A daughter 
is not and cannot be one of the warisan yak jaddi ' But it appears to 
have been assumed that in the absence of male issue and of a widow the 
general rule of succession is necessarily that of agnatic succession as 
against the daughters however distant in degree the agnate might be and 
whatever might be the creed and tribe of the parties concerned. 

“ There appears to be no foundation in Customary Law for a rule of 

succession so broadly stated.Further the Codes of Customary Law 

prepared for different districts and different tribes are full of answers in 
favour of a daughter in the absence of collaterals beyond a certain degree. 
These answers cannot be lightly passed over and being so numerous cannot 
be ignored as merely fanciful. They apparently indicate a general 
consensus of opinion that, excepting among certain tribes, daughters as a 
rule are not excluded from succession by collaterals, however distant and 
remote. 1 o say the least the custom certainly varies, and it appears to be 
altogether unsafe to lay down a general rule of Customary Law, regardless 
of tribe and creed that daughters are excluded from succession bv 
collaterals, however remote.” * 


(1) 5 P. R. 1908. page 40. 
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Similarly, it was remarked by Chatterji J. in Bholi v. Man Singh (l)— 
“No doubt the agnatic principle is a leading rule of Customary Law, 
particularly among exogamous tribes, but natural affection and the ties 


of blood should also have its effects in moulding public opinion, on which 
Customary Law is founded. Indians, and particularly Hindus and Sikhs, 
are accustomed to live in family groups, and it generally happens that 
nephews and near agnatic relations, who are frequently associated with the 
owner of the property, are regarded as more intimately connected with him 
and better entitled, in consequence to be his heirs than daughters, who are 
usually married in other localities and in strange families. But this 
ordinarily applies to near relations and the more removed a man is from the 
common ancestor, the less likely is he to stand high in the affections of the 
sonless owner. Adverse interests are also more likely to spring up and 
/ cause estrangement among distant collaterals /4 * But where the daughter is 
married in the village and is resident in her father’s house, and her 
husband or sons help him in cultivation and in managing his affairs, she is 
regarded in a different light. Natural affection inclines the owner to 
make her and her descendants his heirs, and this has given rise to the 
institution of ghar jawai or khanadamad , which is still a common feature 
of family life in succcession in some districts and which was very well 
known in the earlier days of British rule, though latterly there is a greater 
inclination shown by land-owners for its suppression. It is parhaps open 
to question whether in later years too rigid an adherence to the agnatic 
principle has not led some settlement officers to lend the weight of their 
authority or influence to help in the abrogation of the custom. Other 
devices, such as the adoption of daughter’s son show the same feeling on 
the part of landowners who have only daughters and no male issue. In 
old times, when land was less valuable and men mere as cultivators of land, 
settlement of daughter’s sons in the village of their maternal grandfathers 
was quite common, and this is evidenced by the history of the foundation 
of many old villages. Our object in making these remarks is merely to 
show that too great a stress should not be laid on the agnatic principle in 
deciding the question of succession when the agnates are remote in degree, 
and that it should be borne in mind that a contrary principle in favour of 
the female relations, and particularly daughters, has always been in opera¬ 
tion and has modified the former more or less in many instances. The 
extent of that modification is a matter for inquiry, which should be made 
with an open mind, as an excessive and general subservience to the 
doctrine of agnatic succession probably means hardship and injustice on 
daughters and their issue. The principal recommendation of the doctrine is 
that it offers an easy and workable rule for the decision of cases, but this 
alone should not weigh much with Courts of Justice.’ 


(1) 86 P. R. 1908, page 406. 
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The position of the daughter is stronger 
I than in exogamous tribes. 


in endogamous tribes 


By exogamy is meant marriage outside the got, or clan of the father, 
mother, father’s mother and often mother’s mother, but still marriage within 
the tribe- By endogamy it is not meant that the marriage must, but only 
that it may, be within the family, the only prohibited degrees being those of 
the Muhammadan Law. {See page 255.) 


The distinction between the position of a daughter in an endogamous 
tribe and in an exogamous tribe has been drawn by Plowden S. J. in 
Chiragh Din v. Mst. Talia Bibi (l) in the following words —“ In the 
exogamous got , the daughter takes no share in the ancestral land by 
inheritance. She is entitled to be maintained while she is unmarried, and 
to be married at the expense of her father, or whoever for the time being 
holds the ancestral land. On completion of her marriage, she is transferred 
to her husband’s household, and becomes dependent upon him and his land 

for support.If she continues to reside in her father’s house with her 

husband, the father being sonless, she is sometimes found to be capable of 
taking his land for her life, and transmitting it to her own male issue. 


“ With endogamy as the marriage law, the daughter’s position is 
different. She may now marry kinsman, who may be a resident of the same 
village, and she is no longer separated from her family of origin. As such 
marriages become more frequent in course of time, her claim to a share in 

the ancestral land presses for recognition.The customary rule is found to 

vary greatly as to the degree of remoteness which excludes warisan ek 

iaddi , in favour of a daughter when she does succeed.The highest 

position she has yet attained in the Punjab is in societies—rarely if ever 
rural—which follow the Muhammadan Law, a personal law of which the 

marriage rule is endogamy.Therefore, in such cases, we have first to 

consider the general and ordinary course of development of the customary 
law, and then to ascertain the stage of development which has been reached 
in the particular society or group. The general and primary presumption 
with reference to an exogamous society which has been transformed into an 
endogamous society is that the daughter does not succeed as heir to 
ancestral land upon the death of her father without male issue in preference 
to warisan ekjaddi 


The parties in this case were Araiits of Sharakpur Tahsil (Lahore 
District). 


In an earlier ruling reported as Ladhu v. Mst . Daulati (2) also the 
same learned Judge observed that by the ancient agricultural custom of the 
Punjab, females took no share by inheritance in ancestral property, the 
co-sharers always being males descended from the common ancestor, into 

(1) 28 P. R. 1893- 

(2) m P. R. 1890. 
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whose line of descent no female entered. In course of time the natural 
claim ©f females to take a share in the presence of collaterals has come to 
he recognized as a right, at least in some tribes, more especially 
Muhammadan tribes. But customs vary widely in different places and 
tribes as to the exact place where the daughter comes in and it would not be 
possible to lay down any precise general rule applicable to all tribes and 
places on the subject of burden of proof in a competition between a daughter 
and male collaterals. The custom of a tribe permitting intermarriage 
between near relatives is a circumstance favourable to the early succession 
of a daughter. 

Again, in a case in which the parties were the Mughals of Kharkhadah, 
District Rohtak, it was remarked that “asa class, daughters who have 
never left their native village are in a better position to assert their claims 
to take the family estate than daughters resident in another’s village, 
who have severed their connection with their own village ” (l). 

In Ata Muhammad Khan v. Mst. Jiwani (2), the parties were 
Barki Sayyads ot Basti Pirdad Khan, Jullundur District. It was 
remarked—“Further, it is to be borne in mind that the tribe is an 
endogamous one and though the record does not clearly show whether the 
defendants in the present case are married in the family, the fact that two 
of them are married in this Basti , the Sayyads of which are descended 
from a common ancestor, lends support to the allegation that their husbands 
are collaterals of their father.’’ 

Among Ganga Jats of Muzaffargarh District, daughters do succeed, in 
the absence of sons, when they marry a member of their own khandan , 
but they lose their right to succeed to their father’s estate when married to 
a stranger (3). 

In Khizar Hayat v. Allah Yar (4) in which the parties were Sayyads 
of Kot Isa Shah, Jhang Tahsil, governed by custom and not by 
Muhammadan Law, and the question before the Court was whether, by 
custom, the plaintiff, a near collateral, had a claim preferential to the 
defendants (daughter’s sons) whose mother had not married in the family of 
her father. Held, that having regard to the entries in the Riwaj-i-ams 
prepared at the Settlements of 1880 and 1904, on which both sides relied, 
the mother of the defendants, not having married within the family, would 
not succeed in preference to the plaintiff, and consequently the defendants, 
her sons, could not claim the property of their maternal grandfather. 

By custom among Kalasrajats (Muhammadan) of Dogar Kalasra, 
Muzaffargarh District, a daughter of a sonless proprietor loses her right 


(1) 71 P. R. 1892. 

(2) 84 P. R. 1915—A. I. R. 1915 Lab. 151. 

(8) Mst. Fatima v. Khanda^2h P. R. 1895 ; of. also 73 P. R. 1893. 
(4) A. I. R. 1926 Lab. 171*=7 Lab. 4=93 I. C. 1009. 
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succession to ancestral property, in the presence of her father s brother s 

grandson by marrying outside the family (1). 


A daughter married within the family i.e., to a near collateral, is 
entitled under the custom prevailing in the family of Shirazi Sayyads in 
village Jarahi in the Kabirwala Tahsil of Multan District (originally 
belonging to Jhang District), excludes the collaterals in succession to her 
father’s ancestral property (2). So also, among Rami Jats (Muhammadan) 
of Multan Tahsil, an unmarried daughter as well as a daughter who has 
married within the family or caste (e.g , to a collateral) succeeds to her 
father’s entire property in preference to his collaterals (3). 


By special custom (as recorded in the Riwaj-i-am), among Muham¬ 
madan Rajputs of Panipat (District Karnal), daughters are preferred to 
collaterals in respect of ancestral property “ provided they may be married 
in Panipat (4).” 


In Ghausa v. Nathu (5), a case relating to Arains of the Hoshiarpur 
District, it was observed—“ I find that taken as a whole there is one 
characteristic that pre-eminently distinguishes the Arains and that is 
the greater regard they have than that shown by other agricultural tribes 
for the rights of women. This, no doubt, is largely due to the fact that 
they are a strictly endogamous tribe, and that, consequently land when it 
passes into a woman’s hands is not likely to leave the family to which 
it belongs. 


Ancestral property—daughters usually excluded from succession 
by near male collaterals—more distant collaterals generally excluded 
by daughters. 

According to the rule of the Customary Law generally applicable to * 
agricultural tribes in this province regarding ancestral property, the presump¬ 
tion, at the outset, is in favour of the exclusion of a daughter by a near 
collateral and onus is on the daughter to prove an exception to this rule (6). j 


The general rule (at all events where the parties are Jats) is that a 
daughter only succeeds to the ancestral landed property of her father in 
default of near male collaterals. The burden of proof, in all cases where a 
married daughter seeks to exclude near collaterals from the succession to 
her father’s ancestral property, or to resist their claim to such succession 


(1) 1924, 5 Lah. 625. 

(2) Sayyad Fateh Shah v. Mst Hassain Khatun—A . I. R. 1985 Lab. 283 
=16 Lah. 699-==158 I. C. 836. 

(8) Faqira v. Mst. G hid am Maryam— A. I. R. 1928 Lah. 117=9 Lah. 27=103 
I. C 616 ; Faqira v. Mst. Jindo—A- I. R. 1928 Lah. 134 (2)=1051. C. 603. 

(4i Rahmat AH Khan v. Mst. Sadiqulnisa and others—A- I. R. 1932 Lah. 
853=13 Lah. 404=138 I. C. 280. 

(5) 82 P. R. 1900, p. 351 ; See also 1925, 6 Lah. 332. 

(6) Ata Muhammad Khan v. Mst. Jiwanu=A. I. R. 1915 Lah. 151=34 P. R. 
1915=26 1. C. 492 ; See also 22 I. C. 646. 
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is upon her. In exceptional cases, sometimes, and especially amongst 
Muhammadan tribes, a married daughter excludes collaterals when she 
has married a near collateral or has with her husband continuously lived 
with her father since her marriage, or being married to a collateral of the 
father’s family has been appointed by her father as his heir (l). 

Under the ordinary rules of customary Law in this Province, a 
daughter would have no right to succeed the father’s ancestral immoveable 
property in the presence of her paternal uncle (2). 

Under the general law of the province daughters succeed even to the 
ancestral landed property of their father in the absence of near male 
collaterals (3). 

Onus of proof. 

It will perhaps be of some interest to review some of the earlier 
rulings on the question of onus. In 29 P. R. 1868, a case relating to the 
Muhammadan Rajputs of the Jullundur District, the contest was between 
a married daughter and collaterals. The onus was placed on the brother 
to prove that he, by some special custom, excluded the daughter. In 78 
P. R. 1868 it was, however, remarked that the general lex loci , both among 
Hindus and Muhammadans of the Punjab, is that married daughters are 
not entitled, in the presence of their father’s nephews, to inherit any of 
their father’s landed estate, as of right. The onus was therefore laid on 
the daughter to show that the custom was otherwise. The parties in this 
case were Dogras of Mamdot, Ferozepur District, and the onus was not 
discharged. In 38 P. R. 1870, the onus was placed on the first cousin to 
prove that he excluded a daughter, which was not proved. 

Again, the learned Judge deciding 2 P. R. 1874, remarked in his 
judgment —“ I am unable, in the face of the judgment recorded by the 
Lower Courts, to say that there is a custom in the Punjab that absolutely 
prevents daughters and their sons from inheriting land left by their father 
and grandfather. Certainly the Hindu Law allows them to succeed and, 
unless there be a custom to the contrary, I do not see why the law of 
inheritance should not take its course.” 

In 16 P. R. 1877, in a contest between a daughter and a nephew, the 
onus was placed upon the nephew to prove that he excluded the daughter. 
Inl50P. R. 1877, again in a contest between a daughter and collaterals, 
the onus was thrown on the latter to prove that they excluded the former. 

In 85 P. R- 1881 it was doubted whether anything approaching to a 
general rule could be deduced from decided cases as to the degree of 
relationship in which collaterals related through males must stand to enable 


(1) Malik Nur v. A&7 *<im=105 P. K. 1906==86 P. L. R. 1906. 

(2) Mst Rnkman v. Sain Das —71 P. R. 1916. p. 218. 

(8) Imam Din v. Khamandi—\, I. R, 1927 Lab.. 366=100 I. C. 1014. 
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them to exclude daughters and their descendants from succession. But the 

weight of authority seems to be in favour of the view that, at least so far 
as married daughters are concerned, in succession to the ancestral landed 
property of their father, they are excluded by near male collaterals of their 
father but exclude distant collaterals. 

In 60 P. R. 1889, Roe. J. remarked—“ In his Digest, Mr. Rattigan 
says that collaterals generally exclude daughters, provided they are not more 
remotely related than the seventh degree ; but the cases quoted under the 
note show clearly that no such broad proposition has ever been authorita¬ 
tively laid down by this Court. No doubt it has been held that daughters 
are generally excluded by nephews (though there are exceptions even to this), 
but in all cases where the collateral was more distantly related, the 
question of custom has had to be made the subject of a special inquiry, 
the result of which has been sometimes for, sometimes against, the exclusion 
of the daughter, the number of cases where it has been against exclusion 
naturally increasing as the relationship of the collateral became remote. 

But, in each case, the custom has been decided by special inquiry and not 
on general assumptions.” 

In Rojo v. Karam Baksh (l) it was again observed —" It is 
impossible to contest the view that as a matter of fact custom in this matter 
is not based upon pure logic and that it is a fully and practically univer¬ 
sally recognized principle that near agnate collaterals have power of veto as 
regards alienations and preferential rights of succession in respect of 
daughters which are not recognised in respect of more distant collaterals. 

As pointed out in Dilawar v. Mst. Jatti (2) this is constantly found to be 
the case, and is based upon sound views of common sense and expediency.” 

The initial burden in cases of succession between married daughters 
and near male collaterals is upon the daughter (3). 

What does “ near collateral ” mean ? 

4< In Rattigan s Digest it is laid down that the seventh degree is 
sometimes found to be the extreme limit of collateral male relationship 
which excludes the succession of a daughter but it is also stated that more 
usually the fifth degree is found to be the customary limit. We may, 
^therefore, take it thafwhere a collateral is more distantly related than the 
fifth degree, the initial onus is on him to prove that he excludes the 
j daughters and the more remote the collateral is the more heavily does the 
i onus lie upon him ” (4 )r*-per Scott Smith and Broadway JJ. 

The male agnates generally exclude daughters and their issue in 
succession to landed property derived from a common ancestor, provided 

(1) 11 P. R. 1908, p. 78. 

(2) 2 P. R. 1901. 

(8) 105 P. R. 1906. 

(4) 1922, I. L. R. 8 Lah. 184=A. I. R. 1922 Lah. 887=67 I. C. 415. 
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they are not more remotely related than the seventh degree (l). The special 
circumstances which would justify onus not being laid on the collaterals 
would be indications in the Riwaj-i-am of the tribe or in the Wujib-ul-arz 
of the village that there was a great determination to exclude strangers, or 
indications that daughters should be debarred from inheritance even by 
remote collaterals (2). It was observed in this case—“ Thn being so, I 
should say that, in our present state of knowledge, there might be some 
doubt as to the burden of proof with regard to the sixth and seventh degrees, 
but that, beyond that, we should not hesitate under ordinary circumstances, 
to lay it on the collaterals .”—per Benton J. 


In a contest between a daughter and collaterals of the seventh degree, 
the onus is on the latter to prove that they exclude the daughter (3). 

The burden of proof as to whether remote collaterals such as of the 
sixth degree exclude daughters (amongst Chohan Rajputs of Ambala District) 
rests on the party who asserts its existence (4). 

The onus lies on collaterals more distantly related than the fifth, or 
at any rate, the seventh degree, to show that they are entitled to succeed in 
preference to a daughter of the deceased (Wirk Jais of Gujranwala 
Tahsil) (5). 

According to common consensus among Muhammadan Jats of D. I 
Khan Tahsil, the power of interference with alienations by widows, being 
restricted to collaterals descended from the great grandfather of the 
deceased male proprietor, the plaintiffs who were not within the fourth 
degree of relationship calculated from the deceased to the common ancestor, 
were not entitled to object to an alienation by the widow (6). It was 
remarked in this case—“ Experience shows that custom is not by any 
means always logical, and that although it is difficult to support the right 
of veto on behalf of collaterals in the fifth degree on a priori reasoning, 
people themselves undoubtedly do in some tracts recognize it as reasonable 
and in accordance with custom that the line should be drawn somewhere 
quite ignoring the more consistent theory that if it exists at all it should 
extend to all agnates.” 

As regards ancestral property it is now' well settled that “ more 
usually the fifth degree is found to be the customary limit ” (7). 


(1) Ladhu v. Mst. Daulati^=12& P. R. 1890. 

(2) Ibid . 

(3) Abdul Karim v. Sahib Jan=$ P. R 1908— Chohan Rajputs of Ambala 
District ; See also 265 P. L. R. 1913 ; 1 Lah. 464. 

(4) Bholi v. Man Singh^=86 P. R. 1908. 

(5) Jiwan Singh v. Mst, tlar Kaur=4l P. R. 1914—A. 1. R. 1914 Lah* 279 
—51 P. L. R. 1914=22 L C. 415. 

(6) Dilaivar v. Mst. Jatti^=2 P. R. 1901. 

(7) Khan Beg v. Mst Fateh Khatnn=* A. I. R- 1932 Lah. 157, at page 162=13 
Lah. 276 at p. 296=32 P. L. R. 890=135 I. C. 769 ; See also A. 1. ft. 1925 Lain 35=5 
Lah. 361=84 I. C. 171 ; A. I. R. 1925 Lah. 110=78 I. C. 183 
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In a contest between married daughter and agnates of the sixth or 
seventh degree, onus is on the latter (l). 


In 174 P. R. 1888, a collateral who was within the fifth degree, was 
considered to be a near male collateral and excluded the daughter (2). 


In a contest between a daughter and agnates of the fifth degree, 
the general custom of agriculturists being against the daughter, onus is on 
the daughter to prove that in succession she excluded collaterals (3). 


Collaterals descended from a common ancestor who is third degree from 
the male proprietor, are near collaterals (4). 

Where a collateral is more distantly related than the fifth degree, the 
initial onus is on him to prove that he excludes the daughters and the more 
distant the collateral is the more heavily does the onus lie upon him (5). 

In 48 P. R. 1889 Powell J. remarked— 44 Ordinarily by the custom of 
the Punjab, daughters are excluded by collaterals, and it is for the daughter 
to prove that the collaterals of the ninth degree from the common ancestor are 
too far in relationship to be able to succeed.” Similar observations will be 
found in 36 P. R. 1905. But these cases go against the view generally held 
in the judicial decisions of the Punjab Chief Court and the Lahore High 
Court. 


Note .—Normally entries in the Rixvaj-i-atn will in most cases decide 
the question of onus in a contest between a daughter and the collaterals of 
the deceased owner regarding succession to his property. Where 
Riwaj-i-atn is silent on the point, the rules given above, which are rather 
based on the decisions given from time to time on this question amongst 
the various tribes of the Punjab, will help the Courts in adjusting the initial 
burden of proof in some cases. But these are not hard and fast lines and 
the onus of proof may be shifted by showing that in a particular case there 
are some special circumstances which justify the variation of the rule. 
14 The true spirit of customary law is neither more nor less than the 
custom which is proved to exist ” (6). 


Non-ancestral property—daughters generally preferred to 
collaterals as regards succession to self-acquired property. 

Sub-para (2) of para 23 of Rattigans Digest states that 44 but in 
regard to the acquired property of her father, the daughter is preferred to 
collaterals.” 


(1) 1 P. R. 1900. p. 84. 

(2) See also 37 P. It. 1898 ; 66 P. R. 1881. 
(8) 108 P. R. 1900. 


(4) 16 P. R. 1894. p. 34. 

(5) 1922. 3 Lab. 184; 1924. 6 Lab. 364 ; 1923. 75 I. C. 855; 1927, 6 Lah. 193; 
1927. 107 I. C. 489. 

(6) Dilatear v. Mst. Jatti—'l P. R. 1901. 
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The custom that is generally followed in the province is that a 
daughter excludes collaterals in succession to self-acquired property of her 
father. What does the word ‘ generally ’ really convey ? Is there any 
presumption in favour of the daughter’s succession to the self-acquired 
property of her father ? 


“ It has already been observed on page 215 that there is no such thing 
as a general custom in the Punjab and it is necessary in every case to prove 
that the parties are governed by custom and what the custom is. The view 
held in numerous rulings of the Punjab Chief Court and the Lahore High 
Court, on the authority of sub-para. (2) of para. 23 of Rattigan s Digest , 
is that there is a general custom of the Province in favour of daughters in 
regard to the acquired property! and that the onus probartdi is on the 
collaterals asserting a special custom to the contrary. According to these 
decisions the initial onus is on the collaterals to show that the general 
custom in favour of the daughter’s succession to the self-acquired property 
of her father, has been varied by a special custom excluding daughters (l). 


The general custom of the province is in favour of the succession of 
the daughter to the self-acquired property of her father in preference to 
collaterals, and the custom relied upon by the collaterals in the present case 
(Jats of Sialkot District) must be treated as an exception to the general 
rule (2). 

According to general custom daughters are entitled to inherit non- 
ancestral property in preference to collaterals (3). 


The general custom of the province favours the succession of the 
daughter to the acquired property of her father in preference to collaterals, 
and any claim excluding daughters from the acquired property of their father 
should be treated as an exceptional case (4). 

Hilton J. observed in Mst . Aishan v. Allah Ditta (5)— “ Although 
the present suit relates to non-ancestral land, instances of the succession to 
ancestral land among Sandhu Jats by daughters, if any, might be relevant, 
on the ground that if daughters could succeed to ancestral land they could 
surely inherit non-ancestral land also. 


(1) See A. I. R* 1921 Lah. 164=61 I. C. 388=3 L« L. J. 453; 1922, 5 Lah. L. J. 
203 ; See also A. I. 1L 1927 Lah. 47=98 I. C. 881, a case relating to Acjyarwal Manias 

of Hissar District. o . 

(2) lihudadad v. Mst . Rabia Ribi-A- I. R* 1930 Lah. 724=125 I« C. 609. 

(8) Halcam Singh v. Hazara Singh—A I. R. 1928 Lah. 695, p- 696=1928. 
1091. C. 64; Karim Bakhsh v. Mst. Kahiman=A. I. R 1933 Lah. 556=144 I. C. 
408; Thakar Singh v. Mst. Dhan Kaur=A. I. R. 1986 Lah. 408=167 J. C. 114; 
Mst. Jaina v. Nur Muhammad— \. I. R-1921 Lah. 378=1 Lah. 365=68 I. C. <93. 

(4) Sultan v. Mst. Sharfan=h. I. R. 1928 Lah. 703=10 Lah. 249 111 I. C. 846, 
See also A. I. R. 1928 Lah. 305=9 Lah. 352=1071. C. 280 ; A. 1. R. 1936 Lah. 88=162 
I. C. 934; 1931, 13 Lah. 276; 16 Lah. 228. 

(6) A. I. R, 1934 Lah. 432, p. 434=1661. C- 861. 
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The value of the entries in the Riwaj-i-am regarding the rights of 
females and presumptions arising therefrom have already been explained on 
pages 165 to 169 and may be referred to. It is an admitted fact now that 
where the entries in the Riwaj-i-am are against the succession of married 
daughters even regarding self-acquired property, the onus should be placed 
on the daughters to prove that they excluded the collaterals from succession 
to the self-acquired property of their father, and as to whether from a given 
piece of evidence rebuttal of the custom recorded in the Riwaj-i-am can be 
inferred is always a question of fact. 


It has also been noticed before (see pages 215 to 217) that the latest 
view of the learned Judges of the Lahore High Court is that there is no such 
thing as a general custom in the Punjab, and it is necessary, in every case, 
to prove that the parties are governed by custom and what the custom is. 
And as observed in Mst. Samon v. Shahu (1), “ Rattigan’s Digest of Custo¬ 
mary Law merely shows that according to judicial decisions a large number 
of tribes are governed by certain customs in certain matters. It cannot 
however be said that there is any presumption that a particular tribe in a 
particular locality is governed by the custom which governs a great many 
other tribes in the same locality or in other localities.’ 


From this it is clear that if the custom recorded in the Wajib-ul-arz 
is in favour of the exclusion of daughters from the acquired property, then 
undoubtedly the burden of proof rests on the daughters to establish a 
contrary custom. According to this view in cases of contest between 
daughters and collaterals as regards self-acquired property, the courts 
cannot, in the absence of any evidence on either side, fall back upon the 
so-called general custom of the Punjab {viz. that daughters exclude 
collaterals in succession to the acquired property). The custom, whether 
for or against the daughter’s succession, must be established by evidence (2). 
It was observed in Gulab v. Umar Bibi (3), a case relating to Dillu Jats 
of Sialkot District,—“ In his judgment the learned Sub-ordinate Judge did 
not refer to the provisions of the Riwaj-i-am of the Sialkot District, and 
decided the question of custom in favour of the daughter on the strength 
of certain rulings dealing with different tribes in districts other than 
Sialkot. No evidence was produced by either party on the question of 
custom, which was decided in favour of the daughter on the ground that 
the general custom of the province was that daughters were preferred to 
distant collaterals in succession to acquired property of their father. In 
view of the observations of their Lordships of the Privy Cuncil in 45 P. R. 


(1) A. I. R. 1935 Lah. 93—17 Lah.10. 

(2) Kartar Singh v. Mst. 12auto—A. I. R. 1936 Lab. 804=17 Lab. 296=38 
P. L. R. 300. 

(3) A. I. R. 1933 Lah. 403=164 I. G. 796 ; See also Mst. Begam Bibi v. Raja 
s=A. I. R. 1936 Lah. 205=17 Lah. 477=161 I. C. 647 and Balanda v. Mst. Suban 
*=A. I. R. 1936 Lah. 418=17 Lah. 232=38 P. L. R. 592 to the same effect* 


WlSTfy 



PUNJAB CUSTOMARY LAW 


<81 


191 7 to the effect that the entries in the Riwaj-i-am are a strong piece of 
(evidence in support of a custom and that it is for the party asserting ft 
custom contrary to the entries in the Riwctj-i-am to establish such custom 
and it is necessary to examine the provisions of the Customary Law of the 
Sialkot District.” 

In Thakar Singh v. Mst. Dhan Kaur (l) Hilton J. summed up 
his conclusions as follows— thus the state of the evidence is that 
there is no proof of any importance on either side in respect of the custom 
alleged, with the single exception of the Gurdaspur case 1925 Lah. 35 
which to a slight extent supports the defendants. 1 he position being as 
stated, I would apply the general custom of the Punjab, as recorded in 
para 23 of Rattigan’s Digest of Customary Law, which is in favour of 
daughters The question of onus is immaterial as both parties have a full 
opportunity to call evidence in support of their case.” But this view was 
not approved in Ujjagar Singh v. Mst. Dayal Kaur (2) in which Bhide J . 
observed—“ There is therefore no direct evidence to establish the custom 
of Kaler Jats on the point at issue. According to S. 5, Punjab Laws Act, 
the Court has to ascertain the “custom governing the parties ” and in the 
absence of such custom personal law will apply. The learned District 
Judge following the case reported in 1935 Lah. 408, has applied the rule of 
‘general custom’ as stated in para 23 of Rattigan’s Digest. With all 
deference to the learned Judges who decided that case, I must say that I do 
not see why this was done. Para 23 merely states a custom which has 
been found to govern in any tribes in this province. It cannot raise any 
presumption in this case of a particular tribe in the absence of instances. 
It seems to me that when no rule of custom governing the parties to this 
case was held to be proved, the personal law of the parties, viz- Hindu 
Law, should have been applied : c/. 110 P. R. 1906 and S. 5, Punjab Laws 

Act.” 

The observations noted below made by the learned Judges of the 
Lahore High Court in their judgments delivered from time to time may be 
referred to with advantage 

“ According to the Customary Law of the district (Lyallpur District), 
collaterals within the fifth degree exclude daughters, but it has been 
consistently held by this Court that Riwaj-i-atns refer only to ancestral 
land unless there is a clear statement to the contrary. It is unnecessary to 
' refer to the numerous decisions on this point. Customary Law is in tact 
‘fiscally only concerned with protecting ancestral property, while self- 
acquired property can be disposed of as the owner pleases, that is 
reversioners are usually concerned only with property ancestral qua them - 
, (3)— per Addison J- ' _ _ _... .— 

, i , a. I. K. 1986 Lah. 408=167 I. C. 114=87 P- h. K. 226. 

(2) A. I. R. 1980 Lah. 991, p. 998=167 I. C. 710. 

(8) Abdul Rahman y. Mst. Natho^A. I. K. 1982 Lah. 691. p. 692=18 Lah. 468 
=140 I. C. 469. 
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The principle underlying the restrictions on alienation by sonlesfh 
proprietors of ancestral property is that such property should ordinarily; 
revert to the descendants of the common ancestor. But the same considera¬ 


tions do not apply to self-acquired property as no question of reversion arises 
in respect of it. This, I believe, is the reason for the rule propounded in 
para. 23 of Rattigan’s Customary Law ” (l ).—per Jai Lai J. 


“The agnatic theory reposes on the principle that collaterals* 
descended from the common ancestor derive their title from that common 
ancestor, but when the common ancestor had no interest in the property in 
dispute his descendants derive from him no more right than he had, t.e., they 
acquire no right. In this case the collaterals derive no right to this property 
from the common ancestor and, in accordance with custom, are not to be 
preferred to a daughter of the last male owner” (2 ).—per Rossignol J . 

“ It has been observed in para. 23 of Rattigan’s Digest of Customary 
Law that with regard to the self-acquired property of her father the daughter 
is generally preferred to collaterals. This being the general custom all over 1 
the Province, the onus lay heavily on the plaintiffs to show that they were 
entitled to exclude the daughter from succession in the present case ” (3). 
—per Abdul Rashid J. 


“It is obvious that in a matter like this it is not possible to lay down 
a hard and fast rule about the quantum of evidence necessary to rebut the 
presumption arising from the entries in the Wajib-ul-arz or the Riwaj-i-am, 
and each case must be decided on its own peculiar facts. It may be observed 
however that the view taken in the rulings cited above is not of recent 
growth, but is merely a re-statement of the pronouncements of the Privy 
Council and of several eminent Judges of the Chief Court dating back 
almost to the very time when the District Riwaj-i-am first came to be 
judicially examined in that Court ” (4 ).—per Tek Chand j. 

“ It is admitted that the custom found to prevail'generally among the 
agricultural tribes of the Punjab in regard to succession to self-acquired or 
non-ancestral property is that the daughter of a sonless male proprietor has 
a preferential right to succeed to such property as against collaterals ” (5). 
per T ek Chand J . 

Conclusions. 


What can legitimately be inferred from all the rulings cited above, 
when read together, is— 

(a) It is for the party asserting a custom contrary to the entries in the 
Riwaj-i-am to establish such a custom, and if the entry is against the 


(1) . Balanda v. Mat. Suban=A. I. R. 1936 Lab. 418, p. 423=17 Lah 28*=88 
V. L. R. 592. 

(2) Mst. Jainan v. 1Vur Muhammad— 1 Lah. 365. 

(3) Hakim Singh v. Mst. Lachhmi—A . I. R. 1935 Lah. 402 p. 403=158 I. 0. 81 

(4) Khan Beg v. Mst. Fateh Khatun^ A. I. R. 1932 Lah. 157, n, 159=318 r ah 

276=135 I. C. 769. V * ' 

(5) Mst. Chin to v. Thebu~* A. I. R. 1035Lah. 985, p. 986=166 I. 0. 987. 
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daughters right of succession to the self-acquired property of her father in 
the presence of his collaterals, the onus will be on the daughter ; 

(b) The quantum of evidence necessary to rebut an entry in the 
Rhvaj-i-atn against the right of a daughter will depend on the facts of each 
and every individual case ; 

(c) Where there is no entry in the Riwaj-i-am either way, the initial 
onus should be on the collaterals to prove that they exclude a daughter from 
succession to the self-acquired property of her father. 

Method of computing degrees of relationship. 

The proper mode of computing degrees of relationship in relation to 
succession according to the common custom of the Punjab is to reckon the 
generation commencing with and including the deceased upwards until the 
common ancestor is reached, he being also counted and included (l). It 
was observed in Mst. Santi v. Dharam Singh (2)—“ In the Answer to 
Question 2 (of the Customary Law of the Jullundur District) dealing with 
the system of reckoning the degree of relationship it is recorded inter alia, 
that a brother and an uncle’s son are both related to the proprietor in the 
first degree, while a brother’s grandson is related in the third degree. It 
is hardly necessary to say that this is contrary to the method of counting 
degrees which has been well established in the Punjab, including the 
Jullundur District, since the annexation, I am not aware of a single case 
in which an attempt has been made to apply this particular method of 
reckoning degrees of relationship, and counsel for the respondents frankly 
admitted that it was wrongly recorded.” 

In Isakhel Tahsil, the mode of computation is from the collateral to 
the common ancestor both being counted (3). Amongst the parties (Pathans 
in this case) belonging to the Mianwali Tahsil, formerly part of the Bannu 
District, the mode of computation was to count from the collaterals to the 
common ancestor both being included (4). 

According to the general rule obtaining throughout the Punjab, the 
rule as to the computation of degrees of relationship is to calculate from 
the deceased to the common ancestor of the claimants, the deceased and 
the ancestor being each counted as one. But according to the Riwaj-i-am 
of Isa Khel and Bannu Tahsils, the rule is that the calculation must be 
made from the collaterals claiming to the common ancestor, each counting 
as one. Mianwali Tahsil being a Cis-Indus tahsil , separated by the River 
Indus from the Tahsils of Isa Khel and Bannu, and differing very materially 
from those tahsils in character and population, must be presumed to be 
governed by the general rule of the Punjab (5). _ 

(L Lcidhu r. Mst- i)aulati=pm P. It. 1890; Surjan v. Jodhu^M P. R. 
1891 • Nur Muhammad v. Ghulam Habib— 106 P. R. 1892 ; 74 P. IT 1906 p. 280 ; 
See also 294 P. L. R* 1893; 13 P. R. 1919. 

(2) A. 1. R. 19a5 Lah. &34 at p. 837=17 Lah. 201 at p. 210. 

(3) Girdhari Ram v. Faizullah Khan—48 P. R 1908. 

(4) Tori Beg Khan v. Fateh Khan—28 P. R. 1912. 

(5) Muhammad v. Mst. Bakhto*=19 P. R. 1912. 
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AMBALA DISTRICT. 

* Answer to Question 40 .— 

1887. —“ The replies may be read with the replies under Question 
28. Different tribes say that collaterals traced variously for from four to 
ten generations will exclude the daughter, but the distinctions drawn depend 
more upon variations in the method of counting generations than on any 
real difference of custom. The commonly received custom for all tribes 
except Sayyads and some Rains (whose custom is somewhat modified by 
Muhammadan Law) is to exclude the daughter wherever collaterals can be 
traced up to the great-great-grandfather ( sakarbaba ). Jats and Gujars 
are strongly inclined to go still further and to say that daughters never 
succeed, the land going to the proprietors of the patti rather than the 
daughter, but this is doubtful as an actual custom though correct as to the 
feeling of the people. 

Different replies were given by Sayyads of Ambala Kharar, and 
Naraingarh, and both the replies and the instances quoted were opposed to 
the previous reply given under Question 28. At attestation all the Sayyads 
agreed that daughters have the next right to succession after sons and the 
widow, and this may perhaps be taken as the common custom. There is 
also some difference of opinion among the Rains. Those of Ambala are 
inclined to give the daughter rights as by Muhammadan Law, while in other 
tahsils the rights of collaterals up to the fifth generation were admitted 
as by the ordinary custom. In the case of Ambala it is probable that the 
proximity of the law courts offers an irresistible temptation to engage in 
the subtilities of Muhammadan Law which affords endless facilities for 
speculative litigation. 

1918 .—The replies are much as at settlement. Sayyads are still 
inclined to prefer Muhammadan Law to custom and amongst Sayyads of 
Sarangpur, Ambala Tahsil, the established custom is that daughters inherit 
equally with collaterals up to the fifth degree. Unmarried daughters in 
some cases are entitled to succeed till marriage and have always a right to 
maintenance.” 

(a) Collaterals exclude daughters. 

A. I. R. 1937 Lah. 635—Banias. Ancestral and self-acquired property. 

Daughters excluded from inheritance by 
collaterals. 

A. I. R. 1937 Lah. 609—Aggarwal Banias. Self-acquired property. 

Collaterals succeed in preference to 
daughter. 

47 P. R. 1915—Lodhi Pathans of Mustafabad. Ancestral property. 

= 29 I. C. 7 A first cousin would succeed in preference to 

= 161 P. L. R. 1915 daughters. 




* Customary Law of the Ambala District, page 21. 
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24 L C. 470—Dhillon Jats. It is not established that a married 
= 131 P. L. R. 1914 daughter succeeds in preference to collaterals 

beyond the 4th or the 5th degree. 

44 P. R. 1889—Sheikhs of Ambala Tahsil. A daughter had no 
right to succeed to the immoveable estate of her 
father in preference to collaterals. 

(6) Daughters exclude collaterals. 

A. I. R. 1935 Lah. 830—Rajputs. Self-acquired property. A daughter 

is a preferential heir to her sonless father. 
Among Rajputs of Ambala District, a 
daughter who has succeeded to the 
property of her father takes only a life- 
estate especially where the collaterals of 
the third degree of her father are alive. 

A. I. R. 1935 Lah. 641—Jats of Mauza Mohra, Tahsil Ambala. 

Ancestral property. Collaterals of the 
sixth degree do not exclude the daughter 
in succession. 

A. I. R. 1931 Lah. 113—Handal Jats. Self-acquired property. Colla¬ 
terals of the third degree are not 
preferential heirs against the married 
daughter. 

A. I. R. 1925 Lah. 444—Jats of village Khurehanpur, Ambala Tahsil. 
= 6 Lah. 193 Ancestral property. Collaterals (6th 

= 88 I. C. 902 degree) do not exclude daughters. The 

onus lies on them to prove that they 
exclude daughters of the deceased in 
matters of succession. 

74 P. R. 1916—Sarogi Jains of Buria, Jagadhari Tahsil. Self-acquired 
= 36 I. C. 84 • estate. Collateral of the 6th degree does not 

= 30 P. L. R. 1917 exclude a daughter from succession 
56 P. R. 1916—Jats of village Rurki, Kharar Tahsil. Non-ancestral 
= 35 I. C, 542 property. Collaterals of the 5th and 7th degrees 

= 160 P. L. R. 1916 excluded by daughters. Onus is on the 

collaterals to prove that the property is 
ancestral. 

98 P. R. 1913—Shiah Sayyads of Ambala City. Ancestral property. 
*=*=22 I. C. 2 The parties did not follow strict Muhammadan 

«=132 P.L. R. 1914 Law. No special custom was established by 
which daughters could be excluded from their 
father’s estate by collaterals (3rd degree). 

13 I. C. 947 = 13 P. W. R. 1912—Chuhan Rajputs (Muhammadans), 

Jagadhri Tahsil. Ancestral property. 
Collaterals (7th degree) do not 
exclude a daughter from succession. 
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86 P. R. 1908=146 P. W. R. 1908—Chuhan Rajputs (Hindus), 

Naraingarh Tahsil, Ancestral 
estate. Collaterals (6th degree) 
do not exclude daughters. 
Onus on collaterals. 

5 P. R. 1908 = 99 P. L. R. 1908—Muhammadan Chuhan Rajputs of 

Kharwan, Jagadhri Tahsil. An¬ 
cestral property. Collaterals of 
the 7th degree do not exclude a 
daughter from succession. 

35 P. R. 1891—Sayyads of Kharar. Muhammadan Law applied to 
the parties. The collaterals could not exclude 
daughters of the deceased though his sons could 
exclude them (daughters). 

110 P. R. 1884—Aggarwal Banias of Jagadhri. There does not 
exist any uniform custom by which brothers and 
nephews exclude daughters from succession to 
their father’s self-acquired estate. 


AMRITSAR DISTRICT. 

* Answer to Question No. 60 .— 

“According to the Riwaj-i-am ot 1865 sons exclude daughters. 
But nothing is said as to agnates Nearly all tribes state that daughters 
are excluded by male lineal descendants through male9 and by the widow 
or widows of the deceased. Similarly nearly all of them say that agnates, 
however remote exclude daughters. 

The exceptions are as follows:— 

(1) Pathans of Tarn Taran and Muhammadan Kambohs of Amritsar 
Tahsil. These tribes state that in the absence of direct male lineal descen¬ 
dants or widow, daughters succeed to the whole of their father’s estate. 

(2) Mughals of Amritsar Tahsil, who state that in the absence ot a 
son or widow the daughter succeeds to one-third of the father’s estate, 
the remaining two-thirds being taken by the agnates. 

(3) Pathans of Kakkar and Talla in Ajnala Tahsil. They state that 
daughters exclude agnates of the fifth and remoter degree. 

(4) Khatris and Brahmans of Ajnala Tahsil. They state that they 
follow the Hindu Law. 


Note .—The exclusion of a daughter is so strict that even in those cases where 
there is no agnate at all, she is deprived of succession by members of the village commu¬ 
nity who may have no relationship at all with the deceased. The real fact is that 
daughters after their marriage often go to reside far away from their father’s village 
and amongst families with whom her father’s brotherhood has no sympathy. The result 
is that on her father’s death she fails to get possession of his property and oannot get 



* Customary Law of the Amritsar District, p. 28. 






PUNJAB CUSTOMARY LAW 


any support from the people of his village, even if she has the courage to lodge a suit 
in the courts. The practice of some revenue officers to make mutations invariably 


follow possession, referred to in P. R. (Revenue) 5 of 1912, frequently prevents 
daughters succeeding to their father’s property, when entitled to do so. 


The feeling against daughters is so strong amongst the Sidhu Jats 
of Atari, Bal Jats of Amritsar Tahsil, Khatris and Brahmans of Neshta 
and Manj Rajputs of Manj, that agnates, however remote, are said not to 
allow unmarried daughters to keep possession till their marriage or death. 
This is rather a prejudice than a true statement of custom. All other 
tribes allow such possession to unmarried daughters if no son or widow is 
alive.” 


Answer to Question No. 6 
“ All tribes — 

No distinction is made (regarding immoveable or ancestral and the 
moveable or acquired property) and the answers to Question 60 are appli¬ 
cable. But in reality daughters have a right to exclude agnates with 
respect to non-ancestral property, though the right is seldom asserted for 
the reasons given under answer 60.” 


{a) Collaterals exclude daughters 

A. I. R 1936 Lah. 804 Aulak Jats. Self-acquired property. Daughters 

do not succeed in the presence of collaterals. 
1922 Lah. 392; 1935 Lah. 419 and 1928 
Lah. 305 disapproved. 

A. I. R. 1933 Lah. 898—Jats of Amritsar District. Daughters or 

their sons are not entitled to inherit even 
the self-acquired property of their father 
or grand-father. 1927 Lah. 241 ; 1926 
Lah. 142 and 1925 Lah. 556 relied on. 

A. I. R. 1933 Lah. 379—Kambohs. Acquired property. Collaterals 

succeed in preference to the daughters 
after death of widow. 

A. I. R. 1931 Lah. 320 (l)—Kambohs. Ancestral property. Daughter 

is excluded from succeeding by the 
agnates of her father. 

A. I. R. 1928 Lah. 762—Kambohs of Amritsar city. Self-acquired. 
= 112 I. C. 8. urban property. Daughters are excluded 

from succession 

A. I. R. 1927 Lah. 241—Handal Jats. Special custom exists by 
= 8 Lah. 281 which agnates succeed to property, 

= 100I.C. 924. whether ancestral or acquired to the 

exclusion of the daughters of the deceased 
owner. 

A. I. R. 1926 Lah. 142—Kambohs. Non-ancestral estate. A daughter 
==89 I. C. 724 is not entitled to succeed in preference to 

collaterals (4th degree). 
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A. I. R. 1925 Lah. 556—Sandhu Jats. Self-acquired property. 

= 85 I. C. 783 Daughters are ousted by collaterals. 

150 P. R. 1879—Hindus (Landowner). The onus lay on the 

defendants to establish that by custom daughters 
and their sons exclude nephews of the last male 
holder in succession to the deceased’s estate. 

(b) Daughters exclude collaterals. 

A. I. R. 1937 Lah. 306—Khaira Jats of Tarn Taran Tahsil Daughter 

succeeds in preference to collaterals in 
respect of the self-acquired property of 
the father. 

A. I. R. 1936 Lah. 991—Kaler Jats. Non-ancestral property. 

Daughter succeeds to the father in 
preference to collaterals. 

A. I. R. 1936 Lah. 931—Arains. Self-acquired property. Daughters 

succeed in preference to the collaterals of 
the third degree. 

A. I. R. 1936 Lah. 802—General. In Amritsar District co’laterals 

are not entitled to succeed to the self* 
acquired property of the deceased in 
preference to his daughter. 1935 Lah. 419 
relied on. 

A. I. R. 1936 Lah. 88—Randhawa Jats. Non-ancestral property. 

Daughters exclude collaterals beyond the 
fifth degree. 

A. I. R. 1935 Lah. 419—Sarai Jats. Self-acquired property. 

Daughters exclude collaterals from 
succession. Not approved in A. I. R. 
1936 Lah. 804. 


A. I. R. 1935 Lah. 408—Khaira Jats. General custom of the Punjab, 

as recorded in para. 23 of Rattigan’s 
Digest of Customary Law applies in this 
case. This is in favour of daughters. 

A. I. R. 1928 I-ah. 305—According to the customary law of the 

Amritsar District daughters exclude 
collaterals in succession to self-acquired 
property. Disapproved in A. I. R. 1936 
Lah. 804. 


A. I. R. 1922 Lah. 392—Gill Jats. Self-acquired property. Daughters 
= 3 Lah. 257 exclude the collaterals. Not approved in 

= 68 I. C. 551 A. I. R. 1936 Lah. 804. 

105 P. R. 1915 = 32 I. C. 16—Akali Nihangs of Tarn Taran. Self- 

acquired estate. A brother had no 
superior right of succession to the 
daughter. 
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10 r C. 83 9—Collaterals are not entitled under the Hindu Law 
= 64 P. L. R, 1911 or Custom tp succeed to self-acquired estate in 
the presence of a daughter. , 

99 P. R. 1907—Aroras of .Amritsar City. Governed by Hindu Law. 
= 167 P. L. R. 1908 A custom at variance with Hindu Law in 
favour of collaterals and against the right of 
daughter not proved. 

108 P. R. 1888—Athbans.Brahmins of Amritsar City. Self-acquired 
property. Agnates not preferred to a daughter. 

68 P. R. 1887—Zargars. Onus on the second cousin to show that 
by custom he excluded the daughter. 

ATTOCK DISTRICT. 

* Answer to Question No. 11. 

“ All tribes agree’ that, in the presence of male issue a daughter 
receives no share in the inheritance. There appears to be no exceptions to 
this Custom which is thoroughly well established in the district.” 
t Answer to Question No 12 .— 

“ There can be little doubt that in all the tribes of the district colla¬ 
terals, that is to say, “ near male kindred ” succeed to property in preference 
to daughters! Established as the custom is, it is surprising to find such a 
large number of attempts to evade it on the part of sonless men with 
daughters. » 

In some cases it will be seen from the appended examples that 
daughters did actually succeed in the presence of collaterals, but it must be 
presumed that they succeeded only with the consent, express or implied, 
of these collaterals. Every case of disputed succession has been decided in 
favour of the collaterals in accordance with custom. It is surprising, there¬ 
fore, that the case is ever carried up as far as the Chief Court, but records 
show that it is frequently so. , 

A notable case is that in which Sirdar Nawab Khan, Khattar, of 
Dhrek, in Tahsil Fateh Jang, is still maintaining the existence of some 
such custom in his tribe but he is prejudiced by the fact that his son is 
betrothed to the girl in whose interest he is trying toprpye the custom. It 
would probably be correct to say that daughters may inherit property 
acquired by their father, while the right of near collaterals cannot be 
defeated in respect of ancestral property. 

X Answer to Question No. 13 .— 

“ It cannot be said that custom defines the degree of collateral rela¬ 
tionship necessary to establish a right to succession in preference to 
daughters and their issue. 

* Customary Law of the Attock District, 1911 Edition, p. 18. 

‘ f fbid. 

4 i Ibid- p. 14. 
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Answers to enquiries on this point were vague and being generally 
b&sed on the experience of the various tribes in the law courts cannot be 
considered reliable evidence of customary law. 


Pathans and Jodhras in Tahsil Attock said that the third degree of 


collateralism is necessary to debar daughters.. The sixth degree ha;S fre¬ 
quently failed in Court which accounts for the preponderance of answers in 
favour of the fifth degree.* The. real custom of the district is vaguely 
indicated by the replies of those tribes which declared that any clearly 
proved degree of collateral relationship in sufficient to defeat any claim by 
daughters or their offspring. 



, The basis of customary law on this point may Safely be taken to be 
the law of equity, and it is generally on equitable grounds in the absence of 
blear proof of any custom, that disputed cases of this nature have beeh 
decided'in Court.” 


(a) Collaterals exclude daughters. 

97 P. R. 1914—Mohammadan Khattars. Ancestral property. Collate¬ 
rals of the 3rd degree had superior rights to the 
daughters inspite of the will by the deceased in 
their favour. 1 


The initial presumption among Mohammadan tribes always is that ^ 
collateral nearer than the 5th degree excludes a daughter from inheritance. 

(6) Daughter excludes collaterals. 

A. I. R. 1935 Lah. 687—Pathans of Chhachh Ilaqa, Tahsil Attoclc. 

Married daughter excludes collaterals of 
• ■-■O'-‘ the third degree. 

97 P. R. 1914—Mohammadan Khattars. Self-acquired prQperty. 
*220 P. L. R. 1914 Daughters succeed in preference to the colla- 
*24 I. C. 920 terals even so near as the 3rd degree. 

46 P. R. 1913—Pathans of Chhachh. Ancestral property. , Colla- 
= 12 P L. 1913 terals in the 4th degree not preferred to 
= 17 1. C. 378 f daughters. ' 

BANNU DISTRICT. 

* Question No. 18 —On a father’s death to what share, if any, does a 
daughter or her issue succeed— 

(a) when there are sons ? 

(b) when there are none, but other near agnates ? 

(c) and in a case of khctna damadi, can the daughter or her husband 
receive a share when there are sons or other near agnates 
alive ? 


* Tapper’* Punjab Customary Law , p. 289. 
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Answer .— (a) As a rule, she receives no share ; but she is generally 
entitled to a usufructuary interest in half a brothers share until marriage ; 
i.e the real meaning is, that brothers must maintain her properly until she 
marries. 


( b ) As above. 

(c) Khana damadi makes no difference in the rights of either. 


DELHI DISTRICT. 

* Answer to Question No. 60 .— 

44 All tribes — 

With the exception of a few families where inheritance devolves 
according to Muhammadan Law giving a certain share to daughters, a 
daughter is excluded from inheritance by the male kindred of the deceased 
related through males however distant. Unmarried daughters, however, 
receive maintenance till marriage/’ 

t Answer to Question No. 61 .— 

“All tribes— 

Daughters do not inherit. But in Muhammadan families where 
inheritance goes by the Muhammadan Law and daughters inherit a certain 
prescribed share, no distinction is made between the moveable and immove¬ 
able, ancestral and acquired property of the father.” 

(a) Collaterals exclude daughters. 

A. .1. R. 1933 Lah. 473 (2)—Brahman agriculturists of Hareoli, Delhi 

Tahsil. Ancestral property. Collaterals 
succeed in preference to daughter’s son. 

A. I. R. 1931 Lah. 123—In Mauza Kanjhaola in Delhi Province a 

married daughter is not entitled to succeed 
to her father’s property after his death. 

Personal law applied. 

23 P. R. 1897—In a case where the parties, though originally of 
Punjabi Arain descent, had for many generations 
lived amongst and given themselves out as 
Muhammadan Sheikhs of Sabzi Mandi, a suburb 
of Delhi, and, though owning lands, did so rather 
as market gardeners and capitalists than as true 
agriculturists, held that they were governed by 
Muhammadan law. 


* Customary Law of the Delhi District, p. 34. 

t Ibid . 
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* Answer to Question No 40* 

“All Muhammadan tribes that profess to be governed by the Muham¬ 
madan Law say that a daughter is entitled to a share of her father’s 
property as fixed by the law, though some of them state that she does not 
always take that share, and foregoes it in favour of the brothers, if any. 
The Kasranis and Khosas of Sanghar and the Gurchannis of Jampur do 
not recognise the daughter’s land up to the extent of the share which it 
would be lawful for her to inherit under Muhammadan Law. The Khosas 
of the Dera Ghazi Khan Tahsil and the Biloches of the Rajanpur state 
as before that a daughter may succeed : but only if there is no male 
descendant of the deceased’s grandfather by the same degree as himself. 

There has been practically no change in the Hindu custom which is 
described by Sir A. Diack as follows s— 


“ The Hindus of the Dera Tahsil say the daughter cannot succeed 
under any circumstances; those of Sanghar admit the possibility, but only 
in the event of there being no male kindred (descendants of the great- 
grand-father of the deceased is the definition of male kindred according to 
the original Riwaj-i-am); those of Rajanpur add to this possibility the 
event of property being bequeathed to the daughter by her father; and 
according to those of Jampur the latter is the only event in which a 
daughter can acquire an interest in her father’s property. ” 

(a) Collaterals exclude daughters 

13 I. C. 72—Khosa Bilochis, Sanghar Tahsil. Collaterals (6th degree) 

= 50 P. L. R. 1912 exclude daughters, 

119 P. R. 1907—Gurmani Bilochis, Dera Ghazi Khan Tahsil, Ances¬ 
tral property. A married daughter excluded by 
collaterals. 

37 P. R. 1898—Sabzani Lund Bilochis. Landed estate. Daughters 
excluded by collaterals from succession. 


(b) Daughters exclude collaterals. 

92 P. R. 1908—Natkani Bilochis, Sanghar Tahsil. Muhammadan 
= 29 P. L. R. 1909 Law applied. Not proved that collaterals 
= 4 I. C. 932 were entitled to succeed to the exclusion of 

the daughter. 

136 P. R. 1908—Laghari Bilochis, Sanghar Tahsil. According to 
= 206 P. L. R. 1908 Muhammadan Law daughters succeed to 
their share in their father’s ancestral estate 
in the presence of collaterals. 


* Customary Law of the Dera Ghazi Khan District, p. 48. 
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DERA ISMAIL KHAN DISTRICT. 

\ ■ i + . < *6 

* Answer to Question No. 16 , Sec. V — 

“ All Muhammadans— 

daughters, whether married or maiden, are . allowed no . share in the 
presence of agnatic kindred of the deceased or of a widow. If, howevei-, 
the deceased leaves no widow or agnatic collaterals, the daughters, whether 
maiden or married, shall be entitled to absolute possession of their father's 
estate. 

. Hindus— 

If the deceased lived jointly with his brothers, the maiden daughters 
are entitled to maintenance only. 

Note.— A daughter in possession has the same power of alienation as 
a widow.” > 

t Answer to Question No. 17 .— 

i. 

“ All tribes —- 

v * 1 . ■ • 

No distinction is made between different kinds of property. If a 
^daughter inherits at all, she must inherit the whole estate.” 

<• Collaterals exclude daughters. j 

1 105 P. R. 1906—Muhammadan Jats, Leiah Tahsil. No custom 

* =86 P.L.R. 1906 proved by which daughter is entitled to succeed 

to her father’s estate to the exclusion of his nealr 
collaterals. 

* . 73 P. R. 1893—Uthera Muhammadan Jats, Dera Ismail Khan 

Tahsil. No custom proved by Which a daughter 
.. married into another tribe succeeds tp her 

father’s estate to the exclusion of his near 
collaterals (in this case the deceased’s brother). 


PEROZEPUR DISTRICT. 

t Answer to Question No. 48 .— 

“ At last settlement Mr. Francis wrote 

Except a few Sayyads all tribes say that a daughter can never 
succeed. Some Sayyads say that an unmarried daughter can succeed like 
a son ; but no instances are given.” 

Note ,—lfc is not likely that the daughter would be allowed to take an estate more 
than sufficient for her maintenance in preference to near collaterals. They would have 
her married. 

The custom has now changed completely, most tribes admitting that 
a daughter is entitled to succeed till marriage in the absence of a widow or 


* Customary Law of the Dera Ismail Khan District, p. 38. 
f Ibid. • i ■ “ L ; ■ ‘ ' ° 1 

J Customary Law of the Ferozepur District, p. 
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descendants. The following groups, however, do nof admit 
that a daughter can succeed :— 


Dogars of Fazilka, Nipals, Sayyads of Ferozepore, Zira and Muktsar, 
Bodlas (unless there are no collaterals in the seventh degree), Chishtis (unless 
no collaterals in the seventh degree), . Pathans of Ferozepore (except the 
Kasuria group), Rajputs Of Fazilka. Wattus of Zira and Fazilka, Moghals 
except in Ferozepore, Mahtams, Lodhis, Bagri Jats, Kumhars and Suthars, 
Bishnois and the following Jat Sikhs in Fazilka Tahsil—Dhaliwals, 
Sidhus, Gils and Sandhus. 


The Kasuria Pathans state that a daughter succeeds if there are no 
sons, and the Arains state that she excludes collaterals who do not come 
within the fourth degree.” 


* Answer to Question No. 49 -— 

M There is no distinction (as to the rights of daughters to inherit 
[l] the immoveable or ancestral, [u] the moveable or acquired property of 
their father). A father can of course gift his movable or acquired property 
to his daughter.** 

Daughters exclude collaterals. 

A. I. R. 1933 Lah. 867—Daliwal Jats, Moga Tahsil. Self-acquired 

property, ‘ Daughters exclude collaterals. 

38 P. R. 1916—Gill Jats, Zira Tahsil. Self-acquired property. A 
*= 33 I. C. 992 daughter not excluded by near collaterals of the 
deceased. 

35 I. C. 471—Sodhi Khatris, Moga Tahsil. Follow Hindu Law in 
* S 142P. L. R. 1916 matters of succession. A daughter and a 
daughter’s son therefore succeed to ancestral 
estate of the male proprietor to the exclu¬ 
sion of his nephews and grand-nephews. 

77 P. R. 1881—Gujars. Self-acquired estate. Daughters not excluded 
by distant collaterals. 


GUJRANWALA DISTRICT. 

t Answer to Questio?i No . 47 -— 

“ In no case can daughters inherit. Among agricultural (Tahsil 
Wazirabad) tribes and Arains (Tahsil Sharakpur) if there be neither male 
lineal descendants nor collaterals up to fourth degree, either in the des¬ 
cending or ascending line, nor widow, then daughters inherit. Up to fourth 
degree male descendants and collaterals have preferential rights. Among 
Kukaras (Tahsil Hahzabad) daughters inherit immoveable property 
according to Muhammadan Law.’’ 


* Customary Law of the Ferozepur District, p. 199. 
f Customary Law of the Gujranwala District, p. 30. 
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(a) Collaterals exclude daughters. 

A. I. R. 1931 Lah. 453—Chatta Jats, Wazirabad Tahsil. Ancestral 

*=13 Lah. 219 property. Daughters do not succeed in 

preference to collaterals of the fourth 
degree. 

71 P. R. 1916—Kapur Khatris, Hafizabad Tahsil. The family was 

**32 I. C. 875 governed by Customary Law. A daughter has 
no right to succeed as an heir to either the ances¬ 
tral or the self-acquired estate of her deceased 
father in the presence of his collaterals. 


(b) Daughter excludes collaterals. 

A. I. R. 1935 Lah. 452—Non-ancestral property. Daughter succeeds 

in preference to collaterals of the seventh 
degree. 

A. I. R. 1935 Lah. 402—Jats of the Gujranwala District. Self-acquired 

property. Follow the custom prevalent 
generally in the Punjab, whereby daughters 
exclude collaterals from succession with 
regard to non-ancestral property. 

A. I. R* 1933 Lah. 466—Waraich Jats, Tahsil Gujranwala. Self- 

acquired property. Daughter and daughter’s 
sons succeed in preference to collaterals. 

The Riwaj-i-atn of Gujranwala District published in 1914 is an 
imperfectly compiled document and does not correctly record the customs 
prevailing in the district in several important particulars. 

84 P. R. 1917—Wirk Jats, Gujranwala Tahsil. Non-ancestral estate. 

= 3 P. L. R. 1918 Daughters are n6t excluded from succession by 

= 42 I.C. 358 collaterals ot the fourth degree. 

41 P. R. 1914—Wirk Jats. Ancestral estate. Collaterals more 

= 51 P. L. R. 1914 distantly related than the fifth degree or at 

= 22 I. C. 415 any fate the seventh degree. Onus lies on 

them to prove that they exclude a daughter 
from succession. 

175 P. R. 1883—Qureshis of Wazirabad. No special custom con¬ 
trary to Muhammadan Law is established by 
which daughters are excluded by their father’s 
brothers in succession to their father’s estate. 


DISTRICT GUJRAT 


* Answer to Question No. 60 .— 

“ All tribes — 

As regards ancestral immoveable property daughters inherit in the 
absence of male lineal descendants through males, the widow, and the 
collaterals of the fifth degree. 


* Customary Law of the Gujrafe District, p. 26. 
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As regards acquired property they exclude collaterals however near. 

They inherit like sons if they are khanadamad. In reckoning the 
degrees of collaterals, both the common ancestor and the collaterals are 
counted. ” 

(а) Collaterals exclude daughters. 

A. I. R. 1929 Lah. 261—Agriculturist Brahmans of village Thimka. 

Ancestral estate. Daughter is not entitled 
to succeed in the presence of the nephews 
of her father. 

116 P. R. 1893—Brahmans of Mauza Kadirabad, Phalia Tahsil. 

By custom daughters and their sons are ex¬ 
cluded by collaterals. 

(б) Daughter excludes collaterals. 

A. I. R. 1933 Lah. 273—Mohammadans, Non-ancestral property. 

Daughter of the propositus is a preferen¬ 
tial heir. 

DISTRICT GURDASPUR. 

* Answer to Question No• 16.—Part //, Section /. 

“ The general rule is that daughters are excluded by the widow and 
male kindred of the deceased however remote. The following are 
exceptions :— 

(1) The Gujars ol the Pathankot Tahsil state that if there be no 
collaterals within the 6th or 7th degree, daughters will inherit. 

(2) The Muhammadan Jats of the Pathankot Tahsil state that 
daughters are excluded only by collaterals within the 3rd degree. 

(3) The Hindu Jats of the Pathankot Tahsil extend the limit to the 
5th degree. 

(4) The Pathans of the Shakargarh Tahsil state that in the absence 
of male issue daughters should get their share according to the Muham¬ 
madan law. The Pathans of villages Khanpur, Bhiko Chalc, Nowshehra, 
Naugaza, and Dehra Nurmalak, however, state that daughters can never 
inherit. 

(5) A similar difference of opinion exists among the Gujars of the 
Shakargarh Tahsil ; but even those opposing daughter’s succession are 
agreed that only male collaterals within the seventh degree can exclude them. 

(6) A section of the Sayyads of the Masanian Village of the Batala 
Tahsil state that in the absence of male issue daughters get half of the 
property, and the widow, if there be any, gets only the other half which 
ultimately goes to the collaterals. 

(7) The Sayyads. Moghals and Pathans of the Gurdaspur Tahsil state 
that daughters are excluded only by collaterals within the fourth degree. 


* Customary Law of the Gurdaspur District, p. BO. 
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The widow wih, however, remain in possession of the whole of the land till 
her death or re-marriage.” 

* Answer to Question No . 17 .— 

“The difference of opinion among the Gujars of the Shakargarh 
Tahsil referred to in the answer to the preceding question is confined only 
to ancestral property. As regards self-acquired property, all of them are 
agreed that in the absence of male issue daughters should get their shares 
according to the Muhammadan Law The remaining tribes recognise no 
distinction as to the rights of daughters to inherit (1) the immoveable or 
ancestral, (2) the moveable or self-acquired property of their father. " 

(a) Collaterals exclude daughter- 

A. I. R. 1936 Lah. 68—Randhawa Jats. Ancestral or self-acquired 

property. Daughters are generally excluded 
by collaterals within four degrees. 

3*P. R. 1908—Sarsut Brahmans of Gurdaspur city. Governed by 
the general rues of agricultural custom in matters 
of succession. Daughters and their sons are exclu¬ 
ded by near agnates of the last male proprietor. 

87 P. R. 1900—Lahori Khatris of Batala Town. In matters of 
succession they were not governed by custom- 
39 P. R. 1895—Pathans of Kala Afghanan, Batala Tahsil. Collaterals 
(fifth degree) succeed in preference to daughters. 

(b) Daughter excludes collaterals. 

A. I. R. 1937 Lah. 90—Kahlon Jats. Self-acquired property. Daughter 

preferred to even near collaterals such 
as the brother of the deceased father. 

A. I. R. 1936 Lah. 493—Gujjars of Shakargarh Tahsil. Non-ances- 

tral property. Daughters of the deceased 
succeed to the exclusion of his collaterals. 
A. I. R. 1936 Lah 68—Randhawa Jats. Ancestral or self-acquired 

property. Collaterals of the father belonging 
to the fifth degree are not entitled to exclude 
the daughters. 

A. I. R. 1935 Lah. 696—Bal Jats of Mauza Bal, Tahsil Gurdaspur. 

Non-ancestral property. Collaterals in 
the tenth degree are not entitled to 
succeed in the presence of daughters and 
daughter s son. 

A. I. R 1935 Lah. 617—Lalli Jats. Self-acquired property. Daughter 

succeeds in preference to the collaterals. 

A. I. R. 1936 Lah 288 — Jats. Self-acquired property. Daughters are 

entitled to succeed in preference to brother s 
sons. __ 

* Customary Law o i the Gurdaspur District, p. 81. 




4271 


DAUGHTER’S RIGHT OF SUCCESSION 

A, I. R. 1933 Lah. 197 (2)—In Gurdaspur District in the case of a 

gift of ancestral property in favour of 
a father who has only daughters, the 
property on the death of the donee does 
not revert to the collaterals of the 
donor in the presence of the daughters 
of the donee but the daughters suc¬ 
ceed to it. 

A. I. R. 1925 Lah. 35—Khera Sikh Jats of Batala Tahsil. Ancestral 
= 5 Lah. 364 estate. The onus lay on the collate- 

= 84 I. C. 171 rals (tenth degree) to establish that 

they exclude daughters from succe¬ 
ssion, and they failed to discharge t. 

“ The more remote the collateral is the more heavily does the onus lie 
upon him.” “ In regard to the acquired estate of her father the daughter 
is usually preferred to collaterals. 

75 P. R. 1894—Acharaj Brahmans of Batala. A daughter or daughter’s 
son by Hindu Law is entitled to succeed to 
the right of realizing “ virt ” offering in preference 
to collaterals. 

60 P. R. 1889—Sabziwari Sayyads of Mauza Dinpaneh, Shakargarh 
Tahsil. By custom it was not established that 
collaterals can exclude a daughter of the deceased 
sonless proprietor from succession to the deceased s 
estate. 

57 P. R. 1885—Kakkazais of Batala Town. A daughter is not 
excluded by the surviving widow of the deceased. 

GURGAON DISTRICT. 

* Answer to Question 1 — D—Part II—Section L 

“ A daughter is in no case entitled to inherit. She is excluded by 
the widow, or by the sons, or by the male kindred of the deceased, related 
through males, of any degree (Meo, Khanzada, Beloch, Pathan, Mughal, 
Ahir, Brahman, Gujar, Jat, Gaurwa, Rajput, Banya, Dhusar, Taga, Agri, 
Jat Musalman, Kayath, Fakir, Mallah). 

Among Sayyads and Sheikhs daughters are excluded by the widow or 
by male lineal descendants through males of the father. 

Notes .—It is doubtful whether among the Sheikhs and Sayyads also 
the daughter is not excluded by the male collateral relations through males. 
But no doubt, among the Say yds especially, this otherwise universal custom 
has been modified, probably by the influence of Muhammadan Law, in 
favour of the daughter; but nowhere is the Muhammadan Law strictly 
followed. 



* Tupper’s Punjab Customary Law, Vol. II, p. 145. 
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The general idea is, that the daughter has a right to be suitably 
married—nothing more. Among Hindu tribes and among some Musalman 
tribes, the daughter must marry into another got , to which thereafter she 
and her children belong; and as one of the strongest feelings is that 
property must not leave the got , she and her children have no right to 
inherit, her father’s property. Their rights to inherit are confined to the 
property of the husband’s family, to whose got they belong. It is by no 
means uncommon, however, especially where there are no male lineal descen¬ 
dants through males, to find a man succeeded by his daughter, son-in-law, 
or daughter’s son; but this succession does not seem to take place by 
right of inheritance.. Generally the father has in his life-time gone through 
some form of gift or adoption or sale ; and the male relations through males 
have given their express or tacit consent. Among almost all tribes there 
is a very strong feeling that, even where such a form has been gone 
through, the property should not leave the got , unless the nearest agnates, 
to whom it would go by inheritance, agree to let it go. I would consider 
this to be the almost universal custom. ’ 

* Answer to Question 2 ,— 

“ As regards the rights of the daughter to inherit, no distinction is 
made between the moveable or immoveable, ancestral or acquired, property 
pf the father {All tribes ). 

Note .—Naturally the male relatives are more ready to consent to the 
daughter’s taking the moveable acquired property of the father than his 
immoveable or ancestral property.” 

Daughter excludes collaterals. 

7 P. R. 1916—Gaur Brahmans, Palwal Tahsil. Self-acquired 

property. Daughter preferred to collaterals* 

21 P. R. 1914— Usmani Sheikhs. A daughter not excluded by 
collaterals (eighth dagree). 

8 I. C. 667—Shiah Sayyads of Palwal* By custom daughters succeed 

= 18 P. L. R. 1911 to their father’s estate in the absence of direct 

male lineal descendants. 

HAZARA DISTRICT. 

•• Daughters never inherit land, t In default of male issue the estate 
goes to the nearest male collaterals. Very occasionally a small piece of 
land is given by a father to his daughter on the occasion of her marriage 
(Jahez or Daj) Of such land the daughter has complete and sole control to 
keep, give, transfer, or will, away at her pleasure. A widow has a life- 

* Tapper’s Punjab Customary Law, p, 146. 

t One important exception to this rule lias lately occurred. Ivhuda Bakhsh, the owner 
of Baheri Laban Bandi, a large estate near Haripur, died in 1872, leaving no issue, 
except one daughter. She is married to her first cousin. She has succeeded her father 
in the ownership of the estate without dispute. K. G-, W, 
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interest in her deceased husband’s estate ; but not ordinarily to a greater 
extent than is necessary for her personal support, Thus the sons can 
divide the estate on their father’s death, giving their mother only a share 
equal to their own. In the case of large estates only so much as is 
necessary for her support would be given to her. If the father divided his 
estate among his sons during his life-time keeping a share for himself, the 
widow will not unfrequently retain that share after his death, or the whole 
land may be divided at the father’s death, and the sons support their 
widowed mother. The particular course taken in each case orobably 
depends very much on the circumstances of individual families. But in the 
event of a dispute coming before our courts, custom would be found clearly 
to give the widow the first claim on the estate to the extent necessary for 
her personal support. The widow has in no case more than a life-interest: 
she cannot make a gift of, or permanently transfer, any portion of it. 
She may temporarily transfer her interest in the land in order to meet 
pressing and necessary claims. It is not clear how far the consent of the 
nearest heirs is necessary to such transfers. The claims of an unmarried 
daughter stand on the same footing as those of a widow. The widow or one 
of the brothers commonly takes charge of her, receiving a small consider¬ 
ation on that account in the division of the estate. The Swathis and Kagan 
Sayyads do not ordinarily allow a widow or unmarried orphan daughter to 
retain any land, but provide for their support by direct contributions ” (l). 


HISSAR DISTRICT. 

* Answer to Question No . 56 .— 

All tribes , except Dogars — 

In no case can daughters or their descendants inherit. 


Dogars — 

Tf the deceased leaves no collaterals, his daughters and their descen¬ 
dants inherit, but if there are any collaterals, however distantly related, 
they have preferential rights. In case the daughters inherit, all take equal 
shares, and on their death the property passes to their descendants. The 
issue of any daughter who may have predeceased her father, has no right 
to claim inheritance.” 


i* Answer to Question No. 57 .— 
u All tribes , except Dogars .— 

Daughters in no case inherit their father’s property, whether immove¬ 
able, moveable, ancestral or acquired, 

Dogars 

See answer to question 56 above. 


(1) Tapper's Punjab Customary Law, Vol. II, page 221. 
* Customary Law of the Hissar District, p. 38. 
t Ibid, p. 38. 





Note .— I have grave doubts as to the accuracy of this reply and that to Question 
56. The people, however, state their custom to be such. As to a father’s ancestral land, 
admittedly a daughter cannot inherit it. But as regards his self-acquired property, all 
the mutations and legal decisions I can trace, show that a daughter does inherit it to the 
exclusion of agnates. See, for Brahmans, mutation No. 997 of Balsmand, (Hissar) 
decided on 19th October 1909 ; for Bagri Jats, Civil Case No. 144 of Kabra Kalan 
village (Fatehabad) decided by the Extra Assistant Commissioner on March 25th, 1876: 
for Dogars, Civil Case No. 84 of Hissar town decided by the Extra Assistant Com¬ 
missioner on May 1st, 1880 for Musalman Rajputs, mutation No. 1123 of Budhlada 
(Fatehabad) decided on November 5th, 1909 : for Eachadas mutation No. 270 of Jhalaniyan 
(Fatehabad) decided on February 21st, 1907 : and for Bishnois mutation No. 269 of 
Churaud (Hissar) decided on March 31st March 1906. In all of them daughters were 
given their dead father’s land, to the exclusion of agnates. The people offer no 
explanation as to these cases. I think they have stated their wishes for the future in this 
matter, not their existing custom.” 

Daughters exclude collaterals. 

A. I. R. 1936 Lah. 206—Jats. Self-acquired property. Daughters are 
= 161 I. C. 725 preferred as heirs to collaterals. 

= 38 P. L. R. 120 

A. I. R. 1927 Lah. 47—Aggarwal Banias. Self-acquired property. 
= 98 I* C. 865 There is no custom by which a daughter is 

excluded by her father’s collaterals. 

HOSHIARPUR DISTRICT. 

* Answer to Question No. 45 .— 

“ Jats of Tahsil Dasuya, Rajputs of Tahsil Garhshankar, Mahtatns, 
Gujars (except the Muhammadan Gujars of Hoshiarpur, Chhangs, Dogars, 
Awans, Brahmins and Khatris, state that a daughter cannot succeed in the 
presence of heirs up to and including collaterals of any degree. Jats 
of Tahsil Hoshiarpur and Garhshankar and Kalals say that a daughter can 
succeed in the absence of heirs up to and including collaterals of the fifth 
degree. 

Rajputs of Tahsils Dasuya and Hoshiarpur, Muhammadan Gujars of 
Tahsil Hoshiarpur, Pathans, Arains, Sheikhs and Sainis state that a 
daughter can succeed in the absence of descendants of a great-grandfather ; 
and Sayyads state a daughter succeeds in the absence of direct descendants 
and of brothers and their descendants. 

It is understood in the above that collaterals only have a right 
to succeed on failure of male lineal descendants and in the absence of the 
widow and mother. 

Dod Rajputs of Garhshankar (including the family of Rana of 
Manaswal) and the family of Rai Wazir Khan of Bhangala state that in no 
circumstances can a daughter succeed. 

Remark .—Custom appears to be changing as regards the right of a 
daughter to succeed in her favour. Numerous cases have accordingly been 
collected and are given below.” _ 


* Customary Law of the Hoshiarpur District, p. 119. 
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( a ) Collaterals exclude daughters. 

A. I. R. 1933 Lah. 107—The custom of inheritance in the Hoshiarpur 
*=140 I. C. 778 District is peculiar in that daughters up 

to a point are excluded both from 
ancestral and self-acquired property by 
near collaterals but as of sort of return 
they come into their own again by 
excluding the more distant collaterals and 
in most cases those beyond the third 
degree. 

35 P. R. 1915—Hindu Ghorewah Rajputs of Garshankar Tahsil. 
= 29 I. C. 561 Ancestral estate. Daughter excluded by colla¬ 

terals (fifth degree). 

55 I. C. 26—A female cousin of a deceased proprietor has no right of 
= 2 Lah. L. J. 233 succession as against collaterals (seventh 
degree). 

108 P. R. 1900—Pathans of Hoshiarpur. Ancestral estate. Daughters 
excluded by collaterals (fifth degree). 

27 P. R. 1896—Lodhi Pathans Ancestral estate. Daughters not 
entitled to succeed in the presence of near 
collaterals. 

80 P. R. 1875—Muhammadan Rajputs of Hoshiarpur. The daughter 
did not succeed to the estate left by her father in 
the presence of collaterals (fifth degree). 


(6) Daughters exclude collaterals. 

A. I* R. 1938 Lah. 785—Musalman Rajputs of Tahsil Garshankhar. 

Non-ancestral property. A daughter 

succeeds in the presence of heirs and 
collaterals of any degree. 

A. I. R. 1925 Lah. 306 —Arains. Self-acquired property. Collaterals 
= 6 Lah. 332 = 88 I, C, 71 do not exclude daughters. The onus 
= 26 P. L. R. 688 lay on the collaterals to establish that 

they had a superior title against 

daughters to succeed to the self- 

acquired estate of the deceased. 

A. I. R. 1925 Lah. 247—Joshi Brahmans of Mauza Saila Kalan, 

— 5 Lah. 547 Garshankar Tahsil. Hindu Law applies. 

= 85 I. C. 431 Daughters not excluded by collaterals 

from succession to ancestral estate. 

A. I. R. 1923 Lah. 579—Joshi Brahmans of Hoshiarpur. Hindu Law 
= 4 Lah. 236 applies. There is no special custom 

= 75 I. C. 109 overriding the Hindu Law which entitles 

the widow and a daughter of a predeceased 
. son to succeed in preference to daughters. 
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A. I. R. 1921 Lab. 289—Bains Jats of Khera, Garshankar Tahsil. 

= 64 I. C. 243 Ancestral estate. Daughters exclude 

collaterals (seventh degree). The onus 
that collaterals (sixth degree) exclude 
daughters rests on the party who alleges 
its existence. 

23 P. R. 1916—Brahmins of Mauza Abbepur, Una Tahsil. Self- 
= 31 I. C. 294 acquired estate. Daughters exclude collaterals 
from succession. 

13 P. R. 1916—Rajputs of Garshankar. Self-acquired property. 

= 33 I. C. 215 Daughter excludes a brother of the deceased. By 
custom moveable estate acquired with the income 
of the ancestral estate must be regarded as self- 
acquired property. 

19 I. C. 612—Brahmins of Mauza Bahtiwal, Hoshiarpur Tahsil. 

== 191 P. L. R. 1913 Hindu Law followed in matters of succession. 

Daughters succeed to the self-acquired estate 
of their father in the presence of collaterals 
(fifth degree). 

19 I. C. 850—Ghorewaha Rajputs, Garshankar Tahsil. Ancestral 
= 234 P. L, R. 1913 property. Daughters and their sons are not 
excluded from succession by collaterals more 
distantly related than the seventh degree. 

8 I. C. 814—Sayyads of Khanpur, Tahsil Hoshiarpur By custom 
= 12 P. L. R. 1911 a daughter is entitled to a life-interest in her 
sonless father's ancestral estate After her 
death the estate reverts to her father's 
reversioners. 

8 I, C. 225—Naru Rajputs. Daughters exclude from succession all 
= 32 P. L. R. 1910 collaterals except descendants of a common 
great-grandfather. 

18 P. R. 1896—Rawats of Chak Raotan, Garshankar Tahsil. Self- 
acquired property. Daughter married to a member 
of the same caste and residing in the same village 
excluded collaterals residing in a different village. 

If the land in suit were ancestral, and the plaintiffs 
resident of the village, the daughters could not 
succeed in preference to the collaterals of the 
last owner. 

179 P. R. 1889—Muhammadan Naru Rajputs of Hoshiarpur- lahsih 
Daughters exclude collaterals more remote than 
descendants of the great grandfather of the 
deceased proprietor. 
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JHANG DISTRICT. 

* Answer to Question No. 39 .— 

All tribes. —( a) The term Aulad means the male lineal descendants. 

(ft) Male lineal descendants have prior claims to inheritance. 
Qureshi Hashmi residents of village Shorkot state that, in -the absence of 
a male issue in the family the daughters inherit ojh the death of their 
father. The Faqir Mujawars of Atharan Hazari Tahfeii Jhang also state 
similarly. Other tribes admit that succession in the first place goes to the 
sons and their direct male lineal descendants, failing them to the widows 
till death or re-marriage, failing widows to unmarried daughters until their 
marriage, failing these to the collateral descendants of the common male 
ancestor. In the absence of male collateral kindred within five degrees, 
daughters, their sons, sisters and their sons succeed in the order given. If 
the deceased leaves a widow and unmarried daughters from another wife, 
half the property goes to the widow and half to the daughters. The follow¬ 
ing tribes profess a different custom :— 

1. Some Sayyads of Chiniot Tahsil allege that if any person has 
neither sons nor nephews, then daughters inherit the property in preference 
to the male collateral kindred, but no instance to this effect was cited. 
Among Sayyads and Qureshis, in the absence of collaterals within four 
degrees, daughters do inherit, especially those married with collaterals 
within five degrees. 

2. Chelas of Wasu Astana, Sial Bharwanas of Tahsils Shorkot and 
Jhang (residents of Qaim Bharwana, Tahsil Shorkot, and Satiana, Tahsil 
Jhang), allege that in case of vast property, the prevalent custom among 
their families is that the widow of a childless owner is given so much land as 
is sufficient for her maintenance, and male collateral relatives from the 
common ancestor inherit the rest of the deceased’s property, and that it 
also happens that the whole property goes to the male collateral kindred 
and a widow only gets maintenance. Other Barwanas state that this has 
always been done with the consent of the widows concerned. 

3. Some tribes among the Hindus state that, in the absence of male 
collateral kindred within four degrees, the daughters inherit. 

4. Among Mohammadans those daughters and sisters who are 
married to male collateral kindred within five or six degrees have a 
preferential claim to inherit, to the daughters and sisters who have been 
married to remote male collateral relatives or strangers. 

t Answer to Question 63 — 

“ All tribes .—In the absence of sons, daughters succeed until marriage 
and when they are married, the collaterals of their deceased father succeed 
to the property. 



* Customary Law of the Jhang District, p. 17. 
f lbid t p. 63. 







Qureshis Hashmi of Shorkot allege that, in the absence of sons, 
the daughters inherit the whole property. 

Kalyar tribe of Chiniot Tahsil allege that if the deceased had his 
self-acquired property, and died without male lineal descendant, then his 
daughters succeed.” 


Collaterals exclude daughters. 

A. I/R. 1928 Lah. 212—Aroras. Near collaterals exclude married 

daughters both as regards ancestral and self-acquired 
property- 

103 I. C. 170—Aroras of Jhang. Ancestral or self-acquired estate. 

Near collaterals exclude married daughters entirely 
from succession. Where a person leaves one 
district and goes into another he is presumed to 
carry his personal law with him. 

47 P. R. 1896—Sials. A daughter married to a distant agnate is not 
entitled to succeed to the exclusion of collaterals 
of her father. Onus laid on the daughters over¬ 
looking the Riwcrj-i-atn . But see 90 P- R. 1915 
in which this view was not approved. 

60 P. R. 1885—Sials. By custom, daughters do not succeed to their 
fathers estate to the exclusion of their fathers 
collaterals. But see 90 P. R. 1915 in which this 
view was not approved. 


JHELUM DISTRICT. 

* Answer to Question No. 57. 

“ Tribes not specified below 

An unmarried daughter, in the absence of male lineal descendants, 
succeeds to the property until marriage. Her interest is temporary, and 
she has no right of full inheritance. 

Sayyads — 

Add that the daughter can be turned out if of bad character. No 
instances given. 

Jhelum J atijuas 

Say that in families of good position the daughter would take 
maintenance only. 

Khojas — 

Muhammadan Law is followed (no instance given;. 

Awaits of Tallagang and all Chakwal Musalman tribes 

The daughter succeeds as above until marriage, in the absence of 
male descendants of deceased. She succeeds absolutely whether married or 
not if there are no agnates within four degrees. 


* Customary Law of the Jhelum District, p. 46. 
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Note. —The Chakwal tribes (except Mairs and Kahuts) originally stated that 
unmarried daughters succeed as above, but have no other rights of inheritance, but at the 
final meeting all the Chakwal tribes unanimously stated that the custom was as above. 
They say, however, that no such case has ever occurred. 


Hindus — 

A daughter can hold the property only until death or re-marriage. 

Note— The answers are somewhat doubtful : according to Rattigan’s Digest, 
para. 23, male agnates generally exclude daughters and their issue as regards property 
inherited from a common ancestor. But agnates more remotely related than the seventh 
degree from the comijion ancestor are very rarely permitted to succeed in preference to 
daughters ; and usually the fifth degree is found to be the customary limit. Compare 
also Chapter II, para. 21, of R|>e and Rattigan’s Tribal Law.” 

* Answer to Question No 58. 

“ All tribes — 

As regards the right of daughters to inherit no distinction is made 
between different kinds of property (some add a statement as to power ot 
father to give certain kinds of property to his daughter ; this is the subject 
of a separate question)-” 

Daughter excludes collaterals. 

A. I. R. 1934 Lah. 791—Janjuha Rajputs. Self-acquired property. 

= 36 P. L. R. 293 Daughters exclude collaterals. 

A. I. R. 1934 Lah. 363—Gangal Jats of village Dharyala. Self- 

= 151 I. C. 318 acquired property. Daughter excludes collaterals 
of fifth degree. Presumption of correctness of 
Riwaj-i-am held rebutted. 

A. I. R. 1928 Lah. 595—Brahmins of Pind Dadan Khan Tahsil. 
Daughters not excluded by reversioners. 

A. I. R. 1928 Lah. 703—Awans. Self-acquired property. 

20 I. C. 300—Jats Collaterals who are seven degrees removed are 

= 265 P. L. R. 1913 not usually considered to be heirs in preference 
to daughters. 


JULLUNDUR DISTRICT. 

+ Answer to Question No. 45 (A). 

“If sons or widows exist daughters have no right to inherit. This is 
also the case if collaterals up to fifth degree exist in the three Tahsils of 
Jullundur, Nakodar and Phillour and up to seventh degree in the Nawanshahr 
Tahsil. In the last tahsil Hindu Rajputs, miscellaneous Hindus, Khatris 
and Brahmans follow the general custom of the first three tahsils. 
Muhammadan Rajputs of the Phillour Tahsil, Mahtoms of the Jullundur 
Tahsil say that a daughter cannot succeed in the presence ot the collaterals 
of any degree. 


* Customary Law of the Jhelum District, p. 46. 
f Customary Law of the Jullundur District, p. 38. 
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The Khatris and Brahmans of the Nakodar Tahsil, however, say that 
the daughter succeeds in preference to all other collaterals, if the holding of. 
the deceased was separate and not joint with collaterals. In such case if the 
widow is alive she inherits and on her death, her daughter.” 

* Answer to Question No. 45 ( B ). 

“There is no distinction as to the rights of daughters to inherit (1) the 
immoveable or ancestral, (2) the moveable or acquired property of their 
father.” 

(a) Collaterals exclude daughters. 

A. I. R. 1937 Lah. 223—Johar Jats, Phillour Tahsil. Daughters do 
not succeed to the self-acquired property of theif 
father in preference to the collaterals of the second 
degree. 

“A judicial decision is far from having the same importance as a clear 
cut instance of custom recognized by the parties themselves. In judicial 
decisions instances of # the alleged custom are accepted or rejected for 
different reasons in different cases, while, if there is a clear instance where 
the parties have themselves recognized the custom, there is no such 
confusion.”— per Addison J. 

A. I. R. 1936 Lah. 130—Jats of Phillour Tahsil. . Ancestral or non- 
ancestral property. Daughters are excluded by 
collaterals up to and including the fifth degree in 
matter of succession. 

A. I. R* 1934 Lah. 280—Self-acquired property. Kambohs, Tahsil 
Nakodar. A collateral of the third degree excludes 
the daughter of the last male holder. 

A. I. R. 1927 Lah. 261—Sayyads of the Jullundur District. They 
= 8 Lah. 149 follow custom and not their personal law and daughters 
= 101 I.C. 818 have no right of inheritance among them. 

A. I. R. 1926 Lah. 279—Muttazai Pathans of Basti Mithu Sahib. A 
= 92 I. C. 278 daughter does not inherit to the exclusion of brothers 
or near collaterals of the last male owner. 

55 I. C. 26— Muhammadan Rajputs of village Choman. By custom a. 
= 2 Lah. L. J. 233 female cousin has no right of succession against 
the collaterals of the deceased. 

52 I. C. 152—Jats. Ancestral property. A daughter is not entitled 
= 1 Lah. L. J. 148 to succeed as against collaterals (fifth degree). 

10 I. C. 681 = 29 P. W. R. 1911—Arains of Nakodar Tahsil. Self- 
acquired estate. By custom collaterals exclude 
daughters. 

86 P. R. 1900—Sayyads of Jullundur Tahsil. A daughter married out 
of the family does not succeed in preference to 

brother and brother’s son. __ 

* Customary Law of the Jullundur District, page 39. 
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176 P. R. 1882—Manj Rajputs of Nakodar Tahsil. By custom 
collaterals are entitled to succeed in preference to 
daughters of the deceased. 


( b ) Daughters exclude collaterals 

A. I. R. 1936 Lah. 273—Jats in the Lyallpur District. Emigrants from 
the Jullundur District. Self-acquired property. 
Daughters exclude collaterals. 

A. I. R. 1935 Lah 834—Sainis. Non-ancestral property. Daughter 
succeeds against collaterals of the fifth degree. 

“The Customary Law of the Jullundur District does not appear to be 
carefully prepared and the presumption of correctness attaching to entries, 
like the one under discussion can be rebutted by a few instances .’’—per 
Tek Chanel J . 

A. I. R. 1935 Lah. 613—Arains. Self-acquired property. Daughters 
succeed to the exclusion of collaterals. 

A. I R. 1935 Lah. 607—Dosanjh Jats, Phillour Tahsil. Self-acquired 
property. Daughter excludes male collaterals in 
succession. 

“I am of the opinion that the daughters in the present case have 
established that the Riwaj-i-am of the Jullundur District does not contain a 
correct statement of the custom prevailing in the tribe to which the 
parties belong so far as self-acquired property is concerned.” 

A. I. R. 1931 Lah. 641—Arains. Self-acquired property. Daughter 
succeeds in preference to collaterals, inspite of 
Riwaj-i-am. 

A. I, R. 1930 Lah. 596—Arains of Phillour Tahsil. An entry in. the 
Riwaj-i-am according to which amongst the Arains 
of the Phillour Tahsil daughters have no right to 
succeed to property, whether ancestral or self- 
acquired, in preference to collaterals up to the fifth 
degree, though raising initial presumption in favour 
of the collaterals’ claim, is not enough to support 
their claim, when the entry is not supported by any 
instances and there is considerable evidence on 
record to rebut it. Daughters can therefore succeed 
to their fathers’ ancestral or self-acquired property 
in preference to collaterals 

A. I. R. 1928 Lah. 695—Jats. Non-ancestral property. Daughters 

preferred to collaterals. 

A. I. R. 1927 Lah. 539—Chopra Khatris. There is no custom 

= 8 Lah. 541 whereby daughters are excluded from inheriting the 

= 106 I, C. 225 property of their father by collaterals even though 
the father was separate from collaterals. 


PUNJAB CUSTOMARY LAW 

A. I. R. 1921 Lah. 300—Birk Jats Phillour Tahsil. Ancestral 

= 1 Lab. 464 property. Daughters not excluded by collaterals 

= 59 I. C. 503 of the seventh degree. 

34 P. R. 1915—Barki Sayyads of Basti Pirdad Khan. Ancestral 
estate. By custom a daughter is entitled to succeed 
to the exclusion of her father’s nephew. 

22 P. R. 1909—Saidhu Jats of Nakodar Tahsil. By custom an 
illegitimate son is not entitled to succeed to his 
mother’s estate to the exclusion of a daughter 
lawfully born of that mother. 

172 P. R. 1889—Sayyads of Jullundur. Daughters and their sons 
succeed to the estate of a sonless man to the 
exclusion of his collaterals (fourth degree). 

73 P. R. 1879—Baraker Brahmins of Nur Mahal. Hindu Law 
applies. Daughters not deprived by collaterals. 

69 P. R. 1878—Weavers of Jullundur Town. By custom, brother’s 
sons and grandsons are not entitled to succeed to the 
ancestral house in the presence of daughters of the 
last male owner. 


kangra district. 

* Answer to Question No. 49 .— 

** Sons and widows exclude daughters. To this there is no exception. 

All the tribes except the Suds and Mahajans of Palampur Tahsil 
and Gaddis, Kanets and Gosains admit that daughters even when married 
succeed when there is no collateral of the deceased up to seven generations. 
The Suds and Mahajans of Palampur limit it to five generations, while 
the Gaddis, Kanets and Gosains do not allow daughters in any case. 
Nearly all the tribes admit that when there are no sons or widows 
daughters succeed till they are married and this seems to be the general 
custom throughout the district. In Jagir villages daughters are not 
allowed to succeed at all. ” 

t Answer to Question No. 50 .— 

“No distinction is made between moveable and immoveable and 
ancestral and self-acquired property.” 

23 I. C. 418—Girths. Hindu Law is applicable to them There is 

= 29 P. L. R. 1914 no custom in favour or against the rights of 
succession of brother’s daughters and their sons. 

22 I. C 646—Collaterals (4th degree) preferred to daughters. 

(a) Collaterals exclude daughters. 

3 P. R. 1898—Kanets. . A daughter does not succeed to the estate 
of her father’s first cousin after the latter’s widow’s 
succession and death to the exclusion of the 
agnatic heirs 


^Customary Law of the Kangra District, p. 95. 
f Ibid, p. 98. 
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(6) Daughters exclude collaterals. 

A. I. R. 1935 Lah. 985—Brahmins and other tribes. Non-ancestral 

property. Daughters exclude collaterals. 


2 P. R. 1909—Hindu Rajputs. Self-acquired estate. Daughter ex¬ 
cludes near male collaterals. 


KARNAL DISTRICT 

* Answer to Question No. 18 —^Panipat Tahsil and Karnal Parganah). 

(a) A Rajputni of Panipat, married in Panipat town and not being 
a member of Patti Kalyar, inherits in default of male issue. Among the 
Sayyads of Baras, Panauri, Faridpur, and Sayedpura also, daughters inherit 
in default of male issue. In Jalpahar a daughter cannot inherit, but other 
Sayyads follow the Shara. In no other tribe can a daughter succeed. 

( b) Among Bairagis the estate does not devolve upon the next-of-kin 
until the girl has been suitably married and the wedding expenses defrayed. 
All other tribes together with the Sayads of Baras, Panauri, Faridpur, 
Jalpahar and Sayadpura state that the girl is entitled to maintenance from 
th e estate until she has been married. 


Note to Question No. 18 .— 

Succession of daughters.— The Customary Law in Rohfcak and Gurgaon agrees 
with the opinion of the leading tribesmen of Karnal pargana and Panipat Tahsil, recorded 
at last Settlement and affirmed unchanged on revision, to the effect that under no 
circumstances whatever is a daughter entitled to succeed to an estate. Any male, no 
matter how distant, is considered by the zamindars of this tract, and it would seem 
therefore of the entire Delhi territory, to be entitled before the daughters of the last 
proprietor. It is as if land were a heritage altogether too precious to be entrusted to 
the inexperienced hands of an unmarried, and therefore very young girl. Widows who 
have had experience in their husband's life-time, can be trusted but never a daughter. 
But if the security of the land were the original motive, the principle has been extended 
so that not even succession of the male through a female is admitted.” 

t Answer to Question No. 40 —(Tahsil Kaithal and Parganah Indri). 

“ Daughters have no right of inheritance. The Kaithal zamindars at 
attestation said a male, who was only a “ gotbhai ” would succeed in 
preference to a daughter. The daughter’s exclusion necessarily follows 
from the facts that, strictly speaking, land belongs to the family, and not 
to the individual. By marriage, which is looked on as a necessary incident 
in a woman’s life, the daughter leaves her own and becomes a member of 
her husband’s family.” 

(a) Collaterals exclude daughters. 

18 P. R. 1906—Sayyads of Mauza Shahabad. A daughter in the 
absence of male lineal descendants does not succeed 
the paternal estate with unlimited power of alienation. 


* Customary Law of the Karnal District (Panipat Tahsil and Karnal Pargana), p. 19. 
f Customary L aw of the Karnal District (Tahsil Kaithal and Parganah Indri), p. 11. 
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36 P. R. 1905—Naru Rajputs of Mamun Mazra, Thanesar Tahsil. 

Ancestral estate. Collaterals (fifth degree) exclude 
daughters from succession. 

40 P. R. 1886—Jagirdars of Arnowli. The families of minor Cis- 
Sutlej Chiefs follow their own rules of succession 
which have the force of law. These rules do not 
permit the succession of females. Females are only en¬ 
titled to maintenance suitable to their condition of life. 
(b) Daughters exclude collaterals. 

A. I. R. 1932 Lah. 353—Rajputs of Panipat. Where there is no male 
issue or wife to the deceased proprietor the daughter 
succeeds to the ancestral property of her father 
provided that she is married in Panipat proper and 
is alive. 

The onus in the case of the collaterals of the sixth degree is on such 
collaterals to prove that even in succession to ancestral property they are 
preferred to the daughter of the deceased proprietor. 

A. I. R. 1922 Lah. 320—Goar Brahmins of Mauza Chhapri, 

= 2 Lah. 366 Thanesar Tahsil. Daughters are usually preferred 

= 66 1. C. 399 to collaterals so distantly related as the 6th 

degree even in regard to ancestral estate. As 
regards self-acquired property, daughters usually 
exclude even nearer collaterals. Collaterals (9th 
degree) excluded by daughters in succession to non- 
ancestral estate. 

12 P. R. 1902—Hindu Jats of Panipat Tahsil. By custom unmarried 
= 51 P. L. R. 1902 daughters of a sonless proprietor are entitled to 
the possession of the immovable estate of 
their father for life or until their marriage in 
the presence of the collaterals (7th degree). 

52 P. R. 1885—Arains of Mauza Shadipur, Kaithal Tahsil. An only 
unmarried daughter excludes male collateral 
(4th or 5th degree). 

LAHORE DISTRICT 

* Answer to Question No. 61 .— 

“ Sons and widows exclude daughters. 

Among Jats daughters are also excluded by male lineal descendants 
through males, however distant. 

All other tribes follow the same custom except that— 

(l) Among Arains in the proximity of Lahore (villages of Harbans- 
pura, Salamatpura, Mahmud Buti, Kotli Abdul Rahman, Fateh Garh, 
Baghbanpura, Begampura, Mian Mir, Ganj, Tajpura, Dogaich, Shadipura, 




* Customary Law of the Lahore District, p. 32. 
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Babu Sabu, Bhadru, Kot Kamboh, Jhugian Nangra, Saidpura and Kot 
Kanjri, daughters of sonless proprietor exclude agnates. 

(2) Rajputs of villages Begpura, Sande, Khai Hithar and Naui Hithar 
state that daughters exclude agnates of the fifth and remoter degrees. 

(3) Among Kambohs of Khem Karan daughters inherit in the absence 
of agnates in the 7th degree. 


Note .—The feeling in favour of the custom excluding daughters is so strict that it 
gives even members of the village community a prior right of succession, while in the 
cases of agnatic line becoming extinct escheat to Government is recognised. But modern 
feeling combined with the growth of personal as against communal ideas of ownership 
tends to let daughters inherit to the exclusion of agnates five and in some cases more 
generations distant. 


Arains —Daughter excludes aunt—(C. A. 1178 of 1910). 

Shia Sayyads of Kasur —A daughter inherits in preference to her 
father’s brother—(C. A. 1316 of 1910). 

Baloch of Muzcmg — Daughter excludes her father’s collaterals 
—(C. A. 973 of 1911). 

Aroras —Daughter excludes remote collaterals from non-ancestral 
property—(C. A. 749 of 1909). 


* Answer to Question No. 62 .— 

" All tribes — 

No distinction is made (regarding succession to [1] immoveable or 
ancestral and [2] the moveable or acquired property), and the answers 
to Question 61 are applicable.” 


(a) Collaterals exclude daughters. 

A* I. R. 1936 Lah. 418—Arains of Chunian Tahsil. Self-acquired 
property. Daughter does not succeed in preference 
to the nephews and grand-nephews of the last 
male owner. 

A. I. R. 1923 Lah. 175—Sheikhs of Lahore (converts from Bahai 

= 72 I. C. 845 Khatris). Sons exclude daughters from succeeding 
to their father s estate. Sons exclude daughters 
from succession to their maternal estate also. 
Brothers exclude sisters from succession to a child¬ 
less brother’s estate. 

62 P. R. 1902—Aroras of Kasur. Brothers excluded daughters. 

46 P. R. 1896—Arains. In succession to a sonless proprietor a niece 
is not entitled to succeed in preference to a first 
cousin once removed. 

30 P. R. 1896—Telis. Brother excluded daughter from succession. 

38 P. R. 1883—Mujawars of shrine of Data Gunj Bakhsh. Widows 
exclude daughters. 


* Customary Law of the Lahore District, p. 33. 
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( b ) Daughters exclude collaterals 

A. I. R. 1933 Lah. 640—Arains of village Karol in the proximity of 
Lahore. Daughters exclude agnates in the absence 
of sons as regards self-acquired property. 

A. I. R. 1926 Lah. 118—Arains of MauzaNawankot. Daughter’s right 

= 89 I. C 351 of succession is recognized as being superior to 
that of collaterals. 

A. I. R. 1921 Lah. 164—By custom a daughter succeeds to the estate 

= 61 1. C. 388 which is not ancestral qua the callaterals to the 
exclusion of the collaterals (sixth degree) 

61 I. C. 388—Jats. Non-ancestral estate. A daughter succeeds to 
the exclusion of collaterals fsixth degree) 

4 P. R. 1918—Sikh Jats of Mauza Galwehra. Non-ancestral property. 

= 45 I. C. 798 Daughters not excluded by distant collaterals. 

43 P. R. 1913—Arains of Sharakpur Tahsil. Self-acquired estate. 

= 17 1. C- 187 A daughter succeeds to the exclusion of his 

= 270 P. W. R. 1912 collaterals. 

17 I. C. 510—Nayar Sarin. Khatris emigrated from Kunjah in the 

= 258 P. W. R. 1912 Gujrat District. Hindu Law applies in 
matters of succession. 

12 I. C. 798—Jats of Mauza Galwehra. Non-ancestral estate. 
Daughter not excluded by the collaterals. 

126 P. R. 1890—Bhatti Rajputs of Mauza Shamke Thatti, Lahore 
Tahsil. Daughter not excluded by collaterals 
(seventh degree). 

41 P. R. 1885—Gujars of Lahore City. By custom a daughter 
succeeds to her father’s brother’s son. 


LUDHIANA DISTRICT. 

* Answer to Question No 43 .— 

“ If the attestation of last Settlement was correct, a great change 
in the position of the daughter has taken place. Then the daughter, whether 
married or unmarried, was not allowed by any tribe in almost any circum¬ 
stances to rank as an heir. Now the custom is as follows : 

(1) Male lineal issue and widows exclude all daughters (all tribes); 
but among Muhammadan Rajputs a daughter vowed to celibacy ranks as 
a son ; 

(2) Virgin daughters exclude collaterals (all tribes). 

(3) Married daughters have no rights of succession whatsoever; 
save that— 

(») Hindu Jats of Pargannahs Jagraon-Akalgarh and Raekot-Hathur 
say that failing collaterals of the sixth degree married daughters 
succeed, and 


* Customary Law of the Ludhiana District, p. 78. 
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(6) Awans, Gujars, Dogars, Labanas, and some Muhammadan 
Rajputs, Jats and Arains allow a married daughter who 
has not left her father’s house (doli nahin nikali gai) to 
succeed on failure of male lineal descendants and to hand on the 
inheritance to her children. 

(a) Collaterals exclude daughters. 

A. I. R. 1933 Lah. 553—Garewal Jats of Samrala Tahsil. Collaterals 
are entitled to succeed in preference to widowed 
daughter even to the property which is not 
ancestral qua the collaterals. 

A. I. R. 1922 Lah. 387—Hindu Jats. Ancestral estate. Daughters 

= 3 Lah. 184 = 67 I. C. 415 are excluded by collaterals (6th degree) 

from succession. 

25 P. R. 1912—Gariwal Jats. Self-acquired estate. There is a 
special custom by which daughters are excluded 
by collaterals from succession to the self-acquired 
estate of their father. 

68 P. R 1909—Aggarwal Banias of Ludhiana city. By special 
custom among these Aggarwal Banias, who are not 
Jains, near collaterals succeed in preference to the 
daughter in succession to ancestral estate. 

139 P. R. 1892—Muhammadan Manj Rajputs of Raisur, Ludhiana 
Tahsil. Married daughters do not succeed as heirs 
to their father’s estate to the exclusion of collaterals 
even with a life-estate. Unmarried daughters are 
sometimes permitted to remain in possession of 
their father’s estate till their marriage. A resident 
son-in-law as such has no better position than the 
daughter. 

50 P. R. 1892—Hindu Jats. An unmarried daughter has no right to 
succeed to her father’s estate in the presence of his 
collaterals (6th degree). In some cases she has the 
right to possession of the estate until her re¬ 
marriage. 

16 P. R. 1890—Lodhran—Geeron Jat Jagirdars. A special custom 
exists by which females are altogether excluded 
from succession. 

31 P. R 1881 -Meos of Ludhiana City. Paternal uncle’s son or 
nephew excludes a married daughter. 

( b ) Daughters exclude collaterals. 

A. 1. R. 1935 Lah. 738—Dhillon Jats of village Lohara, Pargana 
Sahnewal (for which separate Riwaj-i-am was 
compiled in 1882). Ancestral property. Collaterals 
of the 6th degree do not exclude married daughters 
from inheritance. 
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A. I. R. 1933 Lab. 555—Arains of Ludhiana District migrated to 
Lyallpur District. Self-acquired property. A 
daughter has a preferential right to succeed to her 
father against the collaterals. 


A. I. R. 1924 Lah. 370 Self-acquired estate. According to custom 
= 69 I. C. 573 prevailing amongst agriculturists in the Punjab the 
daughter takes the self-acquired estate in preference 
to the brother of her father. 

A. I. R. 1923 Lah. 6 Beri Khatris of Jagraon. Hindu Law applies 
= 72 I. C. 445 in matters of succession. 


A. I. R. 1921 Lah. 378—Arains. Self-acquired estate. A daughter 

= 1 Lah. 365 is preferred to collaterals. Property acquired by 

= 58 I. C. 793 father or any of his ascendants short of the 

common ancestor is termed as acquired estate. 

94 P. R. 1918—Manj Rajputs. Ancestral estate. Daughters exclude 
collaterals (6th degree). 

96 P. R. 1913 Rajputs of Mangat got , Jalana village. Ancestral 
property. S and B were two brothers. B was 
childless. S left a son A, who died leaving his 
widow P and a daughter N. A gift of the entire 
ancestral property was made by B and P in favour 
of N s son, and plaintiffs, B’s collaterals in the 
6th degree, sued to contest the gift : Held, 
(1) in respect of A’s land, plaintiffs collaterals 
in the 7th degree, were not entitled to succeed in 
preference to N ; (2) gift to N’s son, to which she 
had consented had merely accelerated his succession 
as her heir and the plaintiffs collaterals had, 
therefore, no right to control this disposition of the 
property in respect of As land ; (3) in respect of 
P’s land, N was not an heir of her paternal uncle, 
but a stranger. Accordingly, under rules of the 
customary law, plaintiffs who were B’s collaterals 
in the 6th degree, were entitled to succeed to his 
ancestral land in default of a nearer heir, and to 
control his gift of the same. 

146 P. R. 1894 Muhammadan Gujars of Mauza Bhukri Khurd. A 
married daughter has preferential right to succession 
to her father’s estate as against his collaterals on 
the failure of male lineal descendants. 
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MIANWALI DISTRICT. 

* Answer to Question No. 16—Section V. 

"All tribes — 

In the presence of sons or their male descendants through males or of 
a widow or widows, daughters do not inherit any share. Collaterals up to 
6 (among Pathans and Awans), 4 (among Jats and Biioches) and 5 (among 
Sayyads and Hindus) generations upwards exclude daughters except from 
tenure till marriage. In the absence of collaterals within the above mention¬ 
ed degrees the daughters and their descendants inherit the property 
absolutely.” 

t Answer to Question No. 17—Section V. 

“ All tribes — 

As regards the right of the daughters to inherit, no distinction is made 
between the moveable and immoveable, ancestral and acquired property of the 
father. If she inherits she takes the whole property.” 

19 P. R. 1912 Pathans of Mianwali Tahsil. By custom collaterals 
(sixth degree) exclude daughters and sisters of the 
deceased to succession. Collaterals more remote 
than the 6th degree cannot exclude them from 
succession. 

MONTGOMERY DISTRICT. 

t Answer to Question 59 —(Pakpattan and Dipalpur Tahsils). 

(1) Mahtams, Rajput Wattus, other Rajput Musalinans, Rajput 
Joyas of Tahsil Pakpattan ; Jat Musaltnans, Rajput Musalinans, Sayyads, 
Arains, Mahtam, Rajput Wattus, Moghals, Pathans and Qureshis of 
Tahsil Dipalpur .—Daughters do not get a share. Till marriage they get 
their share, but after their marriage their share goes to the reversioners. 

(2) Chishtis, Jat Musalinans, Hans, Arains of Tahsil Pakpattan. _ 

If there are no sons, and if there are no reversioners up to the seventh gener- 
tion up, then the daughters get share. 

(3) KhatriSj Aroras , Jat Sikhs , Kambojs and Pathans of Tahsil 
Pakpattan.—The daughters only get a share when there are no sons and no 
male reversioners up to three generations high. 

(4) Kambojs , Khatris f Aroras , Jat Sikhs of Tahsil Dipalpur.— 
Daughters do not get a share. 


* Customary Law of the Mianwali District, p. 29. 

t Ibid. 

1 Customary Law of Montgomery District (Pakpattan and Dipalpur Tahsil), p . 36. 








(1) Khatris, Aroras of Tahsil Pakpattan —If there are no rever¬ 
sioners up to three generations then the property goes to the daughters. 


(2) Sayyads of Tahsil Dipalpur, —If there are no male reversioners 
up to the fourth generation then the daughters get the property. 

(3) Mahtams, Chishtis, Sayyads, Rajput Joyas, Jat Musalmans , 
Hans of Tahsil Pakpattan .—To exclude the daughters the presence of 
reversioners within the seventh generation is essential. 

(4) Other Rajput Musalmans, Kambojs, Pathans, Rajput Wattus 
of Tahsil Pakpattan ; Arains , Mahtams, Kambojs , Jat Sik is, Khatris 
and Aroras of Tahsil Dipalpur .—There is no such limit fixed. Presence 
of any male reversioner excludes daughters who can succeed only in the 
absence of male reversioners. 

(5) Jat Musalmans, Rajput Wattus, Moghals, Pathans, Qureshis, 
Rajput Musalmans of Tahsil Dipalpur. —Until they marry the daughters 
can succeed even in the presence of reversioners. 

(6) Jat Sikhs of Tahsil Pakpattan •—Daughters do not succeed under 
any circumstances whatsoever. 

33 I. C 997—Khokhars of Khalsa Hamid. Dipalpur Tahsil. Self- 

= 26 P. W. R. 1916 acquired property. Daughters preferred to 
collaterals as regards succession. 

MULTAN DISTRICT. 

t Answer to Question No . 59 .— 

“ The Hindus of Multan town, except Pushkarna Brahmins, follow 
Hindu Law. Khuddaka and Saddozai Pathans and the family of Hakim 
Shah Bakhsh Qureshi of Multan Tahsil and Jablas and Saddiqi Qureshis 
of Lodhran Tahsil and the family of Diwan Muhammad Baqir Shah of the 
Shujabad Tahsil follow Muhammadan Law. 

OTHERS. 

(a) Unmarried daughters . 

1. All Hindu tribes say that in the absence of sons and of widows 
unmarried daughters are entitled to maintenance until marriage. 

I. With the exceptions noted below Muhammadan tribes say that 
unmarried daughters in the absence of sons and of widows succeed until 
marriage. 

Exceptions. —Bhabas, Lakhweras and Muhammadan Jats of Mailsi 
Tahsil say that daughters succeed till marriage to a part of the estate only as 
maintenance. The Muhammadan tribes of Kabirwala are vague. In reply 


* Customary Law of Montgomery District (Pakpattan and Dipalpur Tahsil), p. 27. 
f Customary Law of the Multan District, p. 277. 
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to this question they admit the right to succeed till marriage, in reply to 
Question 61 they admit the right to a sufficient portion only as maintenance ; 
while in reply to question 62, they deny the right to succeed. The general 
custom appears to be to allow a fair share as maintenance till marriage. 


(ft) Married daughters. 

With the exceptions noted below all tribes assert that in the 
presence of collaterals within the necessary degrees married daughters are 
excluded. 


Thahims and Sayyads of Kabirwala except Bokhari Sayyad and 
some Wain Jats of Multan Tahsil say that a daughter married to a near 
collateral, excludes other collaterals. Some Joyas of Lodhran lahsil say 
that daughters exclude collaterals. 


* Answer to Question No. 60 .— 

“ All Muhammadans and Hindus agree that where collaterals 
exclude daughters they must be within four degrees. 

(a) Collaterals exclude daughters. 

A. I. R. 1937 Lah. 500—Aroras of Multan Town (Amarpuri governed 
by Hindu Law. Agriculturist Aroras governed 
by custom. Collaterals within the fourth degree 
exclude married daughters. 

31 1. C. 863—Rau of Jamal Patti of Mauza Lalu Darya. Daughter 

■*161 P. W. R. 1915 marrying her first cousin does not exclude 
her other first cousins from succession to her 
father’s estate. 

68 P. R. 1908—Sayyads of Basti Sayyadan, Shujabad Tahsil. 

Daughter is not entitled to succeed to her father’s 
estate to the exclusion of the nephews of the 
deceased. 

(5) Daughters exclude collaterals. 

A. I. R. 1935 Lah. 283—Shirazi Sayyads, village Jarahi, Kabirwala 
Tahsil. A daughter who has married a near 
collateral is entitled under the custom prevailing 
in the family to exclude the collaterals. 

116 P. R. 1892—Musalman Kalru Jats of Multan Tahsil. Muham¬ 
madan Law applies. Daughters are not excluded 
by brother’s sons from taking the share of their 
father’s estate falling to them under the Muham¬ 
madan Law. 

148 P. R. 1890—Aroras of Multan city. Self-acquired house. 

Collaterals do not exclude daughter and her son 
from successsion. 


* Customary Law of the Multan District, p. 296. 
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MUZAFFARGARH DISTRICT. 

* Answer to Question No. 34 — 

Leiah Tahsil. 

“ Jats —Succession in the first place goes to the sons and their direct 
male lineal descendants, and, failing them, to the widows for their lives, 
and, in a brother’s absence, to unmarried daughters till marriage; failing 
them, to the collaterals within five degrees among whom the right of 
representation exists, all heirs sharing equally by degrees. In the absence 
of the collaterals, to the married daughters or their offspring, and, in default 
of them, to the sisters and their offspring. There had, however, been 
some instances wherein the married daughters and their offspring, and, in 
their absence, sisters and their children, succeeded in the presence of 
collaterals within five degrees.” 

“ B loches —Succession in the first place goes to the sons and their 
direct male lineal descendants, and failing them to the widows for their 
lives, if there are no widows to the daughters and their offspring. If there 
are both daughters and grand-daughter, the sister and her sons succeed. 
If a daughter, or sister, on her becoming a widow, re-marries without the 
consent of the parents or their heirs, she loses her right to succeed. Some 
of the Biloches assert that an unmarried daughter has a right to succeed 
till her marriage. Married daughters and their offspring, sisters and their 
offspring, have no right of succession. But if there are no collaterals 
within five degrees, the custom noted above is followed. 

There are also instances wherein a part of the property went to 
the collaterals within five degrees, and a part to the daughters and sisters 
or their offspring. 

Muhammadan Law had also been followed in a few cases.” 

“ Pathans —Succession in the first place devolves upon the sons and 
their direct male descendants, and, failing them, upon the widows for their 
lives; if there are no widows, upon unmarried daughters till marriage; 
and failing daughters, upon the collaterals within five degrees. In the 
absence of collaterals, the married daughters and their offspring succeed. 
In default of daughters and their offspring the property goes to the sisters 
and their offspring.” 

“ Suyya ; s—Succession in the first place goes to the sons and their 
direct male lineal descendants and failing them, to widows for their lives, 
and, in the latter’s absence, to the unmarried daughters till marriage ; and 
in the absence of collaterals, the married daughters and their offspring 
succeed, and after them their offspring (daughters and sisters have equal 




♦Customary Law of the Muzaflargarh District, pages 19 to 74. 
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inherited the whole property in the presence of widows.” 

“ QuresJiis —Succession in the first place goes to the sons and their 
direct male lineal descendants, failing them to the widows for their lives, 
and in the latter’s absence, to the unmarried daughters till marriage, and 
failing them to the collaterals within five degrees; in the absence of the 
collaterals the married daughters and their offspring inherit, and sisters and 
their offspring and daughters and sisters share equally The offspring of 
the daughters and sisters receive share which their respective mothers 
would have got.” 

“ Hindus —Succession in the first place goes to the sons and their 
direct male lineal descendants, and failing them, to the widows for their 
lives, and, in the latter’s absence, some say it goes to the daughters and 
their sons, and, failing them to the nephews (brother’s sons) of the deceased, 
who have preferential claims over the sisters and their sons. The sisters 
and their sons, however, have preference over other collaterals. In cases 
in which the inheritance goes to the daughters, the daughters and grand¬ 
daughters inherit equally, some say that the daughters do not inherit. In 
case there are no collaterals within five degrees, the custom noted above 
is followed There is one instance wherein, in the absence of a daughter 
and sister, or their offspring, the deceased’s father’s sister ( phupha ) 
succeeded to the property.” 

Muzaffargarh Tahsil. 

“ Jats —Succession in the first place goes to the sons and their male 
lineal descendants, and, failing them, to the widows for their lives ; and, in 
the latter’s absence to the daughters, and in default of the daughters, to the 
collaterals. In case a daughter contracts a marriage in another tribe she 
loses her rights. 

Biloches —Succession in the tribe goes in the same way as has been 
described by the Jats of this tahsil though one Fateh Khan, of Basira, and 
Qadir Bakhsh, of Kalandarwala say that the daughters receive Jrd, of the 
property in the presence of sons and in case there are widows and daughters, 
but, if no sons, daughters have preference over widows. No instance is, 
however, produced in support of this version, to which no value has been 
attached. 

Pathans —It is mentioned in the old “ Customary Law ” that, among 
Pathans, generally the Muhammadan Law is followed, but, practically there 
had been no such case wherein, in the presence of a son, or sons, the 
property of the deceased has been divided as prescribed by the Muhammadan 
Law. The general practice is that succession in the first place goes to the 
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sons and their direct male lineal descendants, and, failing them to the 
widows for their lives. It is also said that the widows are entitled to 
maintenance only, and in fact this is all that they get when the estate is 
a large one. 

Sayyads —Succession in the first place goes to the sons and their 
direct male lineal descendants, and, failing them, to the widows for their 
lives ; and, in the latter’s absence, to the daughters and their offspring. In 
cases where there are daughters and grand-daughters, they share equally If 
there are no daughters and grand-daughters, sisters and their offspring 
succeed. When an estate is a considerable one, the widow gets only 
maintenance. 

Qureshis —Succession in the first place goes to the sons and their 
direct male lineal descendants In their absence, if the estate is a large one, 
the real brothers of the deceased succeed. The widow receives maintenance. 
If there be no brothers and their sons the property goes to the widows, and in 
the absence of widows, to the daughters and their offspring and, failing 
daughters or their offspring, to the sisters and their offspring. When the 
inheritance devolves upon a daughter, the daughter and the grand-daughter 
have equal rights. 

In some cases the widows have succeeded in the presence of brothers 
and their sons, and collaterals in the presence of the daughters. 

Hindus —Succession in the first place goes to the sons and their direct 
male lineal descendants, and, failing them, to the widows for lives ; and in 
the latter’s absence, there are the following three different versions given :— 

(1) If the deceased was a member of a joint Hindu family, collaterals, 
among whom the right of representation exists, succeed in the presence of a 
daughter, but, if deceased was not a member of a joint family, daughters 
succeed. 

(2) The daughters have preference over collaterals, irrespective of 
the fact that the deceased was a member of a joint Hindu family or not. 

(3) The collaterals have preference over the daughters, whether the 
deceased was a member of a joint Hindu family or not.” 

Alipur Tahsil. 

“ JCits— Succession in the first place goes to the sons and their direct 
male lineal descendants, and, failing them, to the widows for lives, and, in 
the latter’s absence, to the daughters, whether married or unmarried. A 
daughter who may have contracted her marriage in a different tribe loses 
her right of inheritance. When daughters have predeceased their father, but 
have left offspring, succession goes to the latter; failing them, to the 
collaterals within five degrees among whom the right of representation 
exists, all heirs sharing equally by degrees. In some cases the collaterals 
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have superseded the married daughters, but the whole tribe unanimously 
assert that an unmarried daughter cannot in any case be deprived till at 
least her marriage. 


Biloches —Succession in the first place goes to the sons and their 
direct male lineal descendants, and, failing them, to the widows for their 
lives. In case the estate is a large one, the widows generally get only 
a part of the property. if there be no widow, the property goes to the 
daughters, and, in their absence, to the offspring of the daughters. In 
default of daughters and their offspring, it devolves upon the sisters and 
their offspring, and, failing them, upon the collaterals, among whom the 
right of representation exists, all heirs sharing equally by degrees. 

Pathans .—Succession in the first place goes to the sons and their 
direct male lineal descendants, and failing them, to the widows for their 
lives ; and if there be no widows to the daughters, (if a daughter contracts 
her marriage in a different tribe, she loses her right of succession.) In the 
absence of the daughters, it goes to their offspring, and failing them, to the 
collaterals, who share equally by degrees.” 

Sayyads Succession in the first place goes to the sons and their 
direct male lineal descendants, and, failing them, to the widows for their 
lives, and, if there be no widows, to the daughters and their offspring. In 
default of daughters and their offspring, the sister and their offspring 
succeed, and, failing them, the collaterals. Some of the prominent persons 
of this tribe say that Muhammadan Law is followed. 


Hindus .—Succession in the first place goes to the sons and their 
direct male lineal descendants, and, failing them, to the widows for their 
lives ; and, in the latter’s absence, to collaterals within five degrees, among 
whom the right of representation exists, all heirs sharing equally by degrees. 
In the absence of the collaterals, within five degrees, the daughters or their 
offspring succeed, and, in default of the daughters and their offspring, the 
sisters and their offspring, and, failing them, the collaterals beyond five 
degrees. In some cases the daughters have succeeded partly or wholly to 
their deceased father’s property in the presence of the collaterals within 
five degrees. 

Kot Adu Tahsil. 

“Juts .—Succession in the first place goes to the sons and their direct 
lineal descendants, and, failing them, to the widows for their lives ; and, 
if there are no widows to the daughters and their offspring. In cases where 
there are daughters or grand-daughters, they share equally. If there are 
no daughters and grand-daughters, the succession goes to the sisters and 
their offspring, and, failing them, to the collaterals, all heirs sharing 
equally by degrees. 

Some say that they follow Muhammadan Law.” 


MIN/Sr^ 


PUNJAB CUSTOMARY LAW 

Biloches .— Vide the Jats of Kot Adu Tahsil, with the addition that 
in certain cases widows are given a part of the property when the estates 
are large. 

Pathcins .— Vide the answer given by the Jats of Kot Adu Tahsil. 

Sayyads .—Succession in the first place goes to the sons and their 
direct male lineal descendants, and failing them, to the widows for their 
lives ; and in the latter’s absence, to the daughters and their offspring. In 
cases where there are grand-daughters they share equally with the daughters. 
If there are no daughters or grand-daughters, succession goes to the sisters, 1 
and their offspring. In some cases the sisters and their offspring were 
given a part of the property only and in some cases they got nothing. 

Muhammadan Law is said to be followed by some families. 

Qureshis .—Succession in the first place goes to the sons and their direct 
lineal descendants, and failing them, to the widows for their lives and in the 
latter’s absence, to their daughters and their offspring. In cases where 
there are grand-daughters, they share equally with the daughters. Failing 
daughters and grand-daughters or their offspring, succession is in favour of 
the sisters and their offspring. 

Hindus.— Succession in the first place goes to the sons and their 
direct male lineal descendants, and failing them to the widows for their 
lives ; and in the latter’s absence, to the collaterals within five degrees 
among whom the right of representation exists, all heirs sharing equally 
by degrees. In default of such collaterals, to the daughters, and if there 
are no daughters but if there are their offspring, the succession gees to. 
the latter; and failing them to the sisters and their offspring. When the 
succession devolves upon the daughters, the daughters and grand-daughters 
have equal rights ; as, for instance, if a deceased left behind him one 
daughter and two grand*daughters from one son, the daughter will receive 
half the property and the two grand-daughters the other half. 

There had also been some cases wherein the daughter’s sisters and 
their offspring got preference over the collaterals.” 

(a) Collaterals exclude daughters 

A. I. R. 1926 Lah 210—Aroras of Muzaffargarh Town. Collaterals 

= 7 Lah. 124 exclude the daughters from succession to the 

= 95 I. C. 337 ancestral property of the deceased. 

25 P. R. 1895—Ganga Jats. By custom a daughter who has married 
outside her own khandan loses her right to succeed 
to her father’s estate. 
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( b ) Daughter excludes collaterals. 

23 I. C. 535—Muhammadan Jats of Sanawan Tahsil. Self-acquired 

= 56 P. L. R. 1914 property. The rights of females are generally 
recognized among Jats and Pathans. 

73 P. R. 1896—Dhal Khatris. Acquired estate. Daughters exclude 
collaterals. 

PESHAWAR DISTR 

* Answer to Question No 56 .— 

“ In the absence of male lineal descendants an unmarried daughter 
succeeds. This is the ordinary rule ; but the Kaka Khels and Sayyads 
of Naushera centre state that she succeeds concurrently with a widow or 
widows.” 

f Answer to Question No 57.— 

“ There is no distinction of property into moveable and immoveable, 
ancestral and acquired, with reference to the title of daughters to inherit, 
In cases where they are the heirs they inherit all kinds of property.” 

(a) Collaterals exclude daughters. 

44 P. R. 1896—Razzar Pathans. Unmarried daughter is entitled 
to maintenance till marriage. She does not succeed 
to any landed property in the presence of male 
kindred of her father. 

18 P. R. 1894—Afghans of Mauza Ali Beg, Naushera Tahsil. 

Ancestral estate. No custom by which the 
ancestral estate devolves upon a widowed married 
daughter and after her death upon her married 
daughter for life. And there is no custom also 
by which an unmarried daughter succeeds her 
mother and excludes both collateral kinsmen and 
also a married grand-daughter and her issue and 
a deceased grand-son’s daughter. 

31 P. R. 1893—Awans of Doaba, Daudzai Tahsil. Daughter is entitled 
to maintenance only in the presence of near male 
collaterals. 


66 P. R. 1889—Pathan agriculturists. Daughters 
collaterals from succession. 


excluded by 


* Answer to Question No. 66, Custcmarv Law of the Peshawar District, p, 16 
t Ibid, p. 17. 
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Daughter excludes collaterals. 

67 P. R. 1888—Khatris of Peshawar City. By custom a daughter 
and her son succeed to the exclusion of the nephew 
of the last male owner. 

9 P. R. 1884—Hindu Banias of Peshawar City. Ancestral house. 
Daughters are preferred to nephews. 

RAWALPINDI DISTRICT. 

* Answer to Question No. 7 7. — 

“ The replies of all tribes are unanimous that in the presence of male 
issue a daughter or her issue cannot succeed to any portion of her father s 
property This custom is well established in this district, but reference 
should be made to Question 19, where the rights of daughters unmarried or 
vowed to celibacy are given 

1* Answer to Question No. 12. 

“ All tribes reply as at last Settlement that collaterals, Sharikan - 
i-jadi, succeed to the exclusion of married daughters. The custom is well 
established. Examples without number of instances in which collaterals 
excluded married daughters from the inheritance could be given. Every 
mutation register is full of such cases. Below are given a number of 
instances in which the custom was not followed. In many of these it will 
be observed that married daughters were allowed to participate in the 
inheritance only to a limited extent. These instances also lend support to 
the custom as alleged. In the other cases succession was influenced by 
considerations other than the customary rule of succession. Instances 
given under Question 19 ate also in point. 

t Answer to Question 2Vo. 13 .— 

“ As at last settlement the replies to this question are various and 
arbitrary ; they lead in general to the conclusion that those tribes which 
maintain that there is a limit to the succession of collaterals in presence of 
female issue are merely guided by rules of general equity and not by 
established custom. 

Custom, properly so called, on this point can only be said to obtain 
among those tribes which declare, that all collaterals have title to succeed 
to property in preference to female issue, however remote their connection 
may be. 


* Customary Law of the Rawalpindi District, p. 19. 
t Ibid. p. 20. 

I Ibid , p. 21. 
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All Hindus, all hill tribes and the Gujjars of Rawalpindi give 
preference in succession to all collaterals who can prove their connection 
with the deceased owner. The Gakhars of Kahuta agree with their 
neighbours, the hill clans, though their fellow-tribesmen in the plains 
maintain that collaterals must be within four degrees of relationship. 

The Gujars of Gujar Khan name seven degrees as the limit imposed 
by custom and the Rajputs of the same Tahsil declare that their custom 
is the same as the Gujars. 

All other tribes say that collaterals can succeed only if within four 
degrees of relationship, and it may be taken as a general working principle 
that very remote relatives are not entitled to oust married daughters from 
the succession. In many cases the principle is arrived at by an inverse or 
negative process, examples being quoted in which daughters successfully 
resisted the attempts of remote collaterals to supplant them. 

* Answer to Question No. 19 — 

“ The hill tribes all reply that vows of celibacy are not customary 
among them and that unmarried daughters are not entitled to share in 
the succession with sons. The Janjuas of Kahuta say that women who 
are Musalla-Nashins share equally with sons, but cannot quote any 
instances of women vowed to celibacy. 

All Hindus state that unmarried daughters never share in the 
succession with sons or even in presence of collaterals. The tribes of the 
plains generally agree that, while unmarried daughters do not share in the 
succession with sons, those who are under a vow of celibacy are treated as 
sons in the partition of the estate. 

The Gakhars of Gujar Khan, however, state that among them 
Musalla-N ashins, and unmarried daughters share with their brothers, but 
that the latter forfeit their shares on marriage. Rajputs, Awans and 
Mughals of Gujar Khan state that no daughter is entitled to share in 
presence of sons They thus disagree with their fellow-tribesmen in the 
other tahsils and the custom as stated by them must be considered open to 
question, as no examples are produced in support of their assertion.” 

(a) Collaterals exclude daughters. 

56 P. R. 1939—Brahmins of Rawal, Rawalpindi Tahsil, Governed 
by Customary Law. Near agnates of the last 
male owner exclude daughters of the last male 
owner 

115 P. R. 1892—Jhiwar Awans of Rawalpindi Town. Acquired 
estate (a water-mill). By custom a married 
daughter and her son are not entitled to exclude a 
brother and nephews in succession. 



* Customary Law of the Rawalpindi District, p. 29. 
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(■ b ) Daughter excludes collaterals. 

1 P. R. 1910—Brahmins of Mandsiala, Gujar Khan TahsiL Governed 
= 4 1. C. 917 by Hindu Law. Hence a daughter cannot be 
excluded from succession to brother’s sons. 

16 P. R. 1885—Golras of Mauza Jodh, Rawalpindi Tahsil. A 
daughter married to a distant agnate succeeds to 
her father’s estate to the exclusion of her father’s 
distant collaterals. 

ROHTAK DISTRICT 

* Answer to Question No* 56 .— 

" 1* AW tribes throughout except Pathans outside Guriani zail and 
Sheikhs of Jhajjar say that in no circumstances has the daughter or her 
descendants a right to inherit. 

Note —No doubt it is commonenough both now-a-days and further back in the 
pedigree, when such an inheritance has often been the source of a separate panah or 
thulali to find instances of a sister’s or daughter's son inheriting but as Sir J. Wilson 
points out in Gurgaon it is probably by adoption and always by the consent of the 
agnatic heirs. And even when such a parson has inherited it is very common to find 
that he sold out and left the village, which did not welcome him. “ Bhanje ki aulad " 
is a frequent explanation of sales. 

II. The Pathans outside Guriani zail and Sheikhs of Jhajjar say 
that in the absence ot widows, son’s and son’s descendants, daughters 
inherit; in preference, that is, to brothers, and their descendants, and 
agnatic cousins and their descendants. 

III. Though Pathans of Gohana agree with the majority Risaldar- 

Major Ghulam Mustapha Khan of Nagar supported by a few others 
alleges a custom in that village, not admitted by most residents, that 

daughters inherit in the absence of sons and their descendants. The 

other residents admit this custom used to exist but repudiate it now and 
refer to civil appeal No. 325 of 1904, decided on 18th October 1904, (original 
suit No. 39 of 1903). In this case Mr. Clifford, Divisional Judge, ruled 

that although daughters or their issue used in some cases to inherit the 
custom had been extinct since 1848. 

Khan Bahadur Wazir Muhammad Khan says that two of his real 
uncles (father’s brothers) Ghulam Qadir Khan and Najabat Ali Khan had 
no sons, but respectively four and one daughter these girls inherited 
the whole of their father’s property without dispute. This was 30 and 

more years ago. It does not follow that had there been a dispute the 
Court would have upheld this disposition.” 

t Answer to Question No. 57 .— 

“ All those tribes who deny the right of daughters to inherit, in 
section 56, say that there is no distinction ; but that the father or brother 




* Customary Law of the Rohtak District, p. 3L 
t ItAd. p. 82. 
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give the daughter or sister as much of the moveable property (ancestral 
or acquired) as he may desire to do- 

Daughters exclude collaterals. 

A. I. R. 1935 Lab. 590—Gaur Brahmins of Kharkhauda. Non- 
ancestral property. Daughter excludes collaterals 
of 8th degree. 

62 I. C. 740—Salar Sayyads of Kharkhauda. If there is no son 

= 47 P. L. R. 1921 then a daughter succeeds by right of represen¬ 
tation just as if she were a son and takes the 
share which her father would have taken had 
he been alive. 

41 P. R. 1901—Sheikhs of Badli, Jhajjar Tahsil. In the absence 

= 49 P. L. R. 1901 of custom to the contrary the daughters succeed 
in preference to collaterals such as the defen¬ 
dants. 

SHAHPUR DISTRICT. 

* Amwer to Question No, 16.—Section V. 

“ All Musalmans. 

A married daughter in no case inherits her father’s estate or any share 
in it. An unmarried daughter succeeds to no share in presence of agnate 
descendants of the deceased, or of her own mother : but if there be no 
agnate descendants and no sonless widow, the unmarried daughters 
succeed in equal shares to the whole of their father’s property, moveable 
and immoveable, till their marriage, when it reverts to the agnate heirs. 
If there be a widow and daughters of another wife who has died, 
the unmarried daughters of the deceased wife succeed to their mother's 
share till their marriage. 

In some families of Tiwanas and Sayyads a daughter can in no case 
Exception. inherit, but is entitled only to maintenance. 

Hindus generally. 

If the deceased was living jointly with his agnate heirs, the daughter 
inherits no share of the property ; she is entitled only maintenance. 
If the deceased was living separate, and leaves no male lineal descendants 
or widow, the unmarried daughters succeed under guardianship till their 
marriage to the whole of the moveable property, and if there be no male 
lineal descendants of the deceased’s father's father, to the whole of the 
immoveable property also—otherwise the immoveable property goes to 
the agnatic heirs. The married daughter does not succeed even to the 
moveable property in presence of agnate heirs of the deceased. 

Note.— Some Khatris of Bhera say that the married daughter succeeds to the 
acquired property of the deceased in preference even to his brother, but the instances they 
give seem to be cases of gifts. 

Among the Musalmans numerous instances are given of an unmarried daughter 
having succeeded to the whole of her father’s property in preference to his brother or 

*Customary Law of the Shahpur District, p. 48. 
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agnate nephews, and the custom is almost universal in this district. His right, however^ 
ceases on her marriage, and the estate then reverts to the agnates. All the unmarried 
daughters take equal shares, and as such is married off, the remaining unmarried 
daughters share the estate equally. 


* Answer to Question 17.—Section V . 

“ All Musalmans. 

As regards the right of the daughter to inherit, no distinction is 
made between the moveable and immovearble, ancestral and acquired 
property ot the father. If she inherits at all she takes the whole estate.” 

For the answer of the Hindus see Answer 16. 

(a) Collaterals exclude daughters. 

A. I. R. 1937 Lah. 683—Amongst all the Musalman tribes, including 
Tullas of the Shahpur District, married daughters 
do not inherit their father’s estate (ancestral or 
self-acquired) under any circumstances. 

A. I. R. 1936 Lah. 809—Mikans tribe and the Muhammadan land¬ 
holders of the district generally. Ancestral property. 
Collaterals preferred to married daughters. 

A. I. R. 1936 Lah. 205—Ranjhas of Bhalwal Tahsil. Self-acquired 
property. Married daughters not preferred to colla¬ 
terals of the 3rd degree. 

A. I. R. 1930 Lah. 232—Baloches. Self-acquired land. Daughters 

are not entitled to a preferential right to inherit 
as compared to the collaterals unless such right of 
the daughters is specifically proved. 

A. I. R. 1925 Lah. 482—Sayyads. Married daughters do not succeed 

■*6 Lah. 356 to the immoveable estate of their father to the 
exclusion of collaterals even though the common 
ancestor did not hold possession of the estate. 

81 P. R. 1879—A wans of Mauza Dehwal, Khushab Tahsil. By 
custom unmarried daughters succeed to their father’s 
immoveable estate and hold it till their marriage. 
When they are married they cease to have any 
interest in the estate of their father and it passes 
to the collaterals in the male line. 


(b) Daughters exclude collaterals. 

A. I. R. 1937 Lah. 641—Awans. A married daughter is a preferential 
heir to the self-acquired property of her father as 
against the collaterals of the 5th degree. 

A. I. R. 1937 Lah. 640—Awans. Daughter succeeds to the non- 

ancestral property of a son less proprietor in 
preference to collaterals. 


* Customary Law of the Shahpur District, p. 49. 
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A. I- R. 1936 Lah. 809—Mikans tribe and the Muhammadan' land¬ 
holders of the district. Collaterals are excluded 
by married daughters in succession to the non- 
ancestral property of a sonless proprietor. 

A. I. R. 1934 Lah. 404—Awans of Mauza Mardwal, Tahsil Khushab. 

= 15 Lah. 73 Self-acquired property. Daughters exclude coll- 

= 150 I. C. 786 aterals of the 5th degree. Presumption of 
Riwaj-i-am held to be rebutted. 

A, I. R. 1932 Lah. 157—Musalman tribes (Awans) Tahsil Khushab. 

= 13 Lah. 276 Collaterals (of the 6th degree) of the last male 

= 135 I. C. 769 holder have no locus standi to contest the gift of 
non-ancestral property by his widow to her 
daughters. As regards ancestral property also, 
more usually the fifth degree is found to be 
customary limit. 

I. L. R. 1 Lah. 284—Sipras of Miana Hazara, Bhera 


= 54 I. C. 419 


estate. Daughters are 


Tahsil. Self¬ 
preferred to 


15 P. R. 1909- 
= 1 I. C% 453 


acquired 

collaterals. A gift by a widow to her daughter of 
self-acquired estate of her husband stands good 
and as to ancestral estate it does not bind the 
collaterals. In the case of self-acquired estate the 
general custom is that daughters are preferred 
to collaterals. 

•Muhammadan Parachas of Bhera City. Daughters 
are entitled to succeed to an urban estate of their 
father to the exclusion of his male collaterals. 


SHEIKHUPURA DISTRICT. 

A. I. R. 1933 Lah. 801—Muhammadans (Sayyads or Sheikhs). An¬ 
cestral land. Daughter is a preferential heir to col¬ 
laterals and reversioners. 

SIALKOT DISTRICT. 

* Answer to Question No. 47— 

\ “ In the absence of male lineal descendants and of widows, unmarried 

daughters take possession of their father’s property till marriage but not 
subsequently. 

Married'daughters do not inherit in the presence of collaterals. This 
is tftie geneiral rule, but under the influence of judicial decisions some people 
assert that daughters succeed in preference to collaterals of the 5th or more 
remote degrees. Mughals assert that agnates, of the 4th degree are 
excluded by ? daughters. 

Note— There are numerous instances of daughters keeping' possession of their 
father's land till marriage and it is not necessary to refer to them as the custom is very 
well estab.inhod and there is no dissentient.” 


* Customary Law of the Sialkot District, p. 80. 
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(a) Collaterals exclude daughters. 

A. I. R 1937 Lah 451 [T. B.]—Jats. . Daughters cannot succeed to 
their father’s self-acquired or other property in 
preference to male collaterals. 

A. I. R. 1936 Lah 403—Dillu Jats. Married daughters cannot 
*=164 I. C. 796 inherit in the presence of collaterals (11th degree) 
regarding landed property. 

48 P. R. 1889—Hindu Varaichs of Pasrur Tahsil. Collaterals 
exclude daughters. 

(b) Daughters exclude collaterals. 

A. 1. R. 1936 Lah. 346—Sayyads of Sialkot District. Self-acquired 
= 162 1. C. 42 property. Daughters of a sonless male proprietor 
succeed to his self-acquired property in preference 
to the collaterals. 

A. I. R. 1936 Lah. 339—Kahlon Jats. Self-acquired property. 

= 16 Lah. 985 Daughters exclude collaterals from succession. 

= 161 I. C. 24 

A. I. R. 1935 Lah. 370—Hundal Jats. Self-acquired property. 

Daughters exclude near male collaterals. 

A. I. R. 1935 Lah. 106—Bajvva Jats. Self-acquired property. 

= 16 Lah. 616 Daughter succeeds in preference to near 
= 158 1. C. 194 collaterals. 

A. I. R. 1930 Lah. 971—Arains. Self-acquired estate. Daughter 

= 11 Lah. 415 excludes collaterals. 

A. I. R. 1930 Lah. 724—Jats. Self-acquired property. Daughter is 
= 125 I. C. 609 entitled to inherit in preference to his collaterals in 
the second degree. 

A. I. R* 1929 Lah. 465—Self-acquired property. Married daughters 
= 10 Lah. 489 of the Sialkot District inherit their father’s estate 
= 118 I. C. 398 even in the presence of collaterals. 

A. I. R. 1924 Lah. 537—Kalwan Jats of Mauza Wazirpur, Raya 
= 75 I. C. 855 Tahsil. A daughter is not excluded by a collateral 
(6th degree)* 

A. I. R. 1923 Lah. 401—Jats of village Begowala Self-acquired 
estate. Daughters exclude collaterals from 
succession. 

Entries in a Riwaj-i-am or a Wajib-ul-arz generally refer to 
ancestral property. 

As has already been noticed on page 181, entries in a Riwaj-i-am 
or a Wajib-ul-arz which do not specifically purport to mention non* 
ancestral property, must be taken to refer to ancestral property only. In 
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entries in the Kiwaj-t 


any indication 

should be taken to refer to an< 


Succession of daughter in the presence of sons or other direct 
male lineal descendants. 


See notes on pages 259 and 260. 

A. I. R. 1923 Lah. 175—Among Sheikh converts from Bahai Khatris 
= 72 I. C. 845 sons exclude daughters not only in respect of 
father’s estate but also of maternal estate ; and 
brothers exclude sisters from succeeding to a 


childless brother. 


Claim was disallowed in the following cases in the presence of male 


agnates.— 

22 P. R. 1893—Taoni Rajputs, Tahsil Kharar, Ambala District, in 
the presence of a nephew. 

62 P. R. 1902—Non-agricultural Aroras of Kasur. 

But was allowed in— 

87 P. R. 1879—Tarkhans of Lahore, 

175 P. R. 1883—Qureshis of Wazirabad, 

116 P. R. 1892^—1^101 Jats of Multan, 

45 P. P. 1908—-Qureshis of Gujar Khan, in presence of father’s 
brother. 


The rights of a daughter to a share in the presence of a widow. 

Where there is a widow, a daughter does not ordinarily get a share. 
The claim was disallowed in— 

38 P. R. 1883—Mujawars, Data Ganj Bakhsh, Lahore. 

90 P, R. 1894—Khattars of Rawalpindi. 

79 P. R. 1912—Qureshis of Kasba Thura, Gurgaon. 


The claim was allowed in— 

124 P. R. 1908—Non-agricultural Awans, Ludhiana City, under 
Muhammadan Law. 

113 P. R 1912—Sheikh artizans of Delhi City. 

The rights of a daughter to a share in the presence of a mother. 

In the presence of a mother a daughter gets a share under Muham¬ 
madan Law. 

47 P. R. 19C0—Tarkhans of Multan City. 

Daughters v. Collaterals residing in other villages. 

As against collaterals residing in other villages, a daughter invariably 
excludes the collaterals in succession to self-acquired property, i.e., property 
not ancestral qua the collaterals. But as regards the ancestral property, 
the collateral generally would have the same rights as if he lived in the 
village of the deceased. 
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64“P. R. 1893—Girths-of' Kangra. A migrated from his ancestral 
village and acquired land elewhere. Held, that 
the daughter excluded collaterals of the ancestral 
village. 

18 P. R. 1896—Rawats of Hoshiarpur District. Where in a case 
of disputed succession to the property of a deceased 
sonless proprietor in respect of property acquired 
by the latter’s father, it was found that plaintiffs- 
collaterals were descended from a common ancestor, 
but resided in a village different from the village 
of origin and the defendant had married a member 
of the same caste and resided with him in the 
village of origin and had entered upon actual , 
possession of the property since the death of the 
deceased proprietor’s widow; held, that the 
daughter could not be ousted by the collaterals, the 
property being non-ancestral. 

73 P. R. 1896—Dhals of Inayatpur, Muzaffargarh. Near collaterals 
excluded in presence of daughter, property being 
self-acquired in another village. 


Where collaterals claim to succeed in preference to daughters to 
property acquired by deceased in another village, they can only claim by 
virtue of community of descent, and experience shows that community of 
descent alone creates no presumption in favour of collaterals. 

103 P. R. 1900—Telis of Pachnand, Shahpur. Self-acquired land in 
another village ; daughter preferred to collaterals. 

2 P. R- 1909—Hindu Rajputs of Kangra District. The exclusion 
of daughters in favour of collaterals being generally 
confined to landed property derived from a common 
ancestor and there being further, the additional 
circumstance, in this case, that the property in suit 
was not even situate in the ancestral village, the 
onus was on the collaterals to prove that they 
were entitled to exclude daughters from succession 
to such property and that was not discharged- 
139 P. W. R- 1910—Hindu Jats, Shajwal, Ludhiana District. ^ 
daughter excludes collaterals living in and owning 
land in another village, in respect to self-acquired 
property and houses of her father. 


Nature of daughter’s estate—daughter not absolute owner— 
reversion of estate on failure of issue. 

As observed in Roe and Rattigan’s Tribal Law in the Punjab 
(page 61), “where the succession of a married daughter is allowed, the general 
principle is that she succeeds not as an ordinary heir, but merely as the 
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means of passing on the property to another male, whose descent from her 
father in the female line is allowed under exceptional circumstances to 
count as if it were descent in the male line. She will indeed continue to 
hold the land in her own name, even after the birth of sons and their 
attaining majority, for her own life but she has no more power over it than 
a widow would have. If she has sons, the estate will of course descend 
to them and their lineal male issue, in the usual way. But if she has no 
sons, or if their male issue fail, the land will revert except in some special 
instances where her husband is allowed to hold for his life, to her father’s 
agnates, just as it would have done if no exception to the general rule of 
agnatic succession had ever been made in her favour.” 

It was held in Lehna v. Mst. Thakri (1) that ‘ in a village community 
where a daughter succeeds either in preference to, or in default of, male 
heirs, she simply acts as a conduit to pass on the property as ancestral 
property to her sons and their descendants, and does not alter the character 
of the property.’ Similar views were expressed in Kali Bakhsh v. Nabi 
Bakhsh (2) and Mandas v. Mst. Shah Wasim (3). 

If a male proprietor makes a gift of self-acquired property to his 
daughter with the intention of making her full owner thereof, she becomes 
a full owner, but if she merely inherits such property from him, she takes 
merely a limited interest for herself and her issue (4). 

Amongst Arains of village Mozang daughters have the same power of 
alienation of their father’s property as a male proprietor and hence they 
cannot alienate it except for necessity or just antecedent debts (5). 

Among Hindu Rajputs of Ambala District, a daughter who has 
succeeded to the property of her sonless father, does not take an absolute 
estate, with full power of disposition, i.e. she has not an absolute power of 
disposal over the inherited property, uncontrolled by her sons, or, in their 
absence, by the collaterals of the deceased father, but she is entitled to a 
life-estate only (6). 

See also Mst . Santi v. Dharam Singh (7), a case relating to the 
Sainis of Jullundur District, to the same effect. 

In a claim to a full estate, she received only a life-estate in— 

81 P. R. 1879— A wans of Tahsil Khushab. 

18 P. R. 1906*—Sayyads of Shahabad, Karnal. 


(1) 82 P R. 1895 TP. B.] by Majority ; Chatterji J. dissenting. 

(2) 40 P. R. 1896. 

(3) 44 P. R. 1896. 

(4) Nur Ahmad v. Rahim Bakhsh—b2 P. R. 1912 ; See also 39 P. L. R. 1904 
and 55 P. L. R. 1904. 

[b) Mst . Chiragh Bibi v. Umar Din— A. I. R. 1936 Lab. 594—165 1 0. 553, 

(6) Sunder Devi v. Mian Tegh Singh—A. I. R. 1935 Lah. 830=17 Lah. 346. 

(7) A. I. R. 1935 Lah. 834=17 Lah. 201 at pp. 210, 211. 
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70 P. R. 1908—Bokhari Sayyads of Gujrat. 

121 P. R. 1908—A wans of Pind Dadan Khan. 

141 P. W. R. 1910 —Sayyads of Khanpur, District Hoshiarpur. 

What has been stated above is the custom generally found prevailing 
in the province though no doubt a special custom to the contrary has 
been established among some tribes A daughter when allowed to succeed 
to her father’s estate does not take an absolute estate, with full power of 
disposition i e, she has not an absolute power of disposal over the inherited 
property, uncontrolled by her sons, or, in their absence, by the collaterals 
of her deceased father, but she is entitled to a life-estate only. 

For discussion of the subject in detail , see notes under Chapter on 
" Alienation " 

On the lineal descendants of the person in whose favour a diversion 
of ancestral property had been made dying out, the land reverts to the 
male heirs of the last owner before the diversion and not to those of the 
person who received the land from him (l). 

Exceptional cases. 

In the case of Musalman Naru Rajputs in the Hoshiarpur District, 
where the daughter of the last male owner has succeeded to his ancestral 
estate excluding his collaterals in the 6th degree, the latter are not entitled 
on her death to succeed in the presence of her daughter (2). It was 
observed in this case—“ In arriving at the above finding (that a daughter’s 
daughter had no right to succeed) the learned judge of the Court below has 
given effect to the general rule of the customary law of the province that a 
daughter like any other female successor is a limited owner and that she 
inherits the estate of her father to transmit it eventually to his agnates 
or to her own sons but not to her daughter. He failed to realize that the 
real question for determination was one of a special custom which might 
obtain in a particular tribe inspite of the general custom being to the 
contrary. Almost every general rule has exceptions to it, and no person is 
precluded from establishing a special custom at variance with the general 
one.” 

Similarly, it was remarked in 94 P. L. R. 1911, at p. 388—“ It may 
be that where a daughter succeeds to an absolute ownership her daughter 
will succeed her, but there is much authority for the proposition that 
ordinarily a daughter’s estate is not like a son’s; and that the burden 
of proof is on any person who asserts in a concrete case that a daughter 
who has taken her father’s property took as full owner.” 

(1) See Sita Ram v. Raja Ram= 12 P. R. 1892 [F. B.] ; Din Muhammad 
v. Mst. Mahtab Bibi^A, I. R. 1926 Lah. 203=92 I. C. 252 reversing on Letters 
Patent appeal 1924. 89 I. C. 351. 

(2) Mst. Cnirayh Bibi v. Saltan BaJchsh~\. I. R. 1928 Lah. 40=9 Lah. 333 
=*106 I. 0. 846. 
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There exists a special custom of Lodhi Pathans of Dhogri, Jullundur 
District, thereunder a daughter succeeds to her sonless father in preference 
to collaterals, and she succeeds as full owner and not as a life-tenant only. 
A daughter’s daughter succeeds as daughter of the last full owner in 
preference to collaterals, and there is no reversion to the collaterals of the 
last male owner in the presence of the daughter’s daughter (1). 

Among Mithu Jats of MuzafFargarh District, an alienation by a 
daughter of ancestral property inherited from her father, in favour of a 
stranger was held valid as against a reversioner (5th degree), the Riwaj-i-am 
entry being in favour of the daughters having full powers of alienation (2). 

By custom among the Sayyads of Gurgaon District, a daughter 
inheriting ancestral landed property of her deceased father, in default of 
male lineal descendants, succeeds as full owner (3). 


When a daughter has been allowed to succeed as heir to her father’s 
estate, to the exclusion of collaterals (whether in view of her feminine 
disability she took a limited estate or not), she is capable of transmitting her 
own estate to her daughter and there can be no reason for holding that her 
heirship depends on her producing sons. The proposition put forward in 
argument that females never in any tribe, whether Hindu or Muhammadan, 
exogamous or endogamous, succeed to anything more than a life-rent, much 
more limited and restricted than that of a male succeeding under the same 
circumstances, cannot be acceded to, the theory not being based upon a 
sufficiently solid sub-stratum of fact (4)> 


SUCCESSION TO DAUGHTERS. 

Daughter's son, whether heir under custom. 

Roe has observed on page 66 of his Tribal Law in the Punjab— 
Daughter’s sons are nowhere recognized as having any independent 

rights.....Their right to succeed as Wrs is entirely confined to their 

right to succeed their mother in the exceptional cases in which she has 
been allowed to succeed as a daughter. This right is undisputed.” 

The propositon laid down in article 23 of Rattigan s Digest is that 
* a daughter’s son is not recognized as an heir of his maternal grand-father, 
except in succession to his mother.’ 


What does this statement signify ? Does it mean that the right of a 
daughter’s son to succeed to the property of his maternal grand-father is 
contingent upon his mother having survived her father, and actually inherit¬ 
ed his property ? Or does it simply convey that a daughter s son succeeds 
only in tribes among whom, and to property to which, the right of the 
daughter to succeed to her father’s property is recognized by bustom ? 


(1) Wcizir Ali Khan v. Mst. Asmat Bibi— 61 P. R. 1902. 

(2) Atom v. A T ur~6'2 P. R. 1905 

(3) ftfaqsud-ul-Nissa v. Kaniz Zohra—l^b P. R. 1908. 

(4) Ilahi Bakhsh v. Mst. Badhi^b P. R. 1910. 
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It has been held more than once by the Punjab Chief Court and the 
Lahore High Court that the remark in the Digest is not a correct state¬ 
ment of the Customary Law of the province. In Gobinda v. Nandu (1) 
Shadi Lai C. J. and Martinean J. after referring to the above remark in 
para. 23 of the Digest observed : 

That no case or instance could be cited in support of it. Whatever the exact 
meaning of the remark may be, we consider that there is no reason for holding that 
custom excluded a daughter’s son from inheritance on the ground of his mother having 
predeceased her father.” 

The matter came up again for decision before another Division Bench 
in Chambeli v. Bishna (2) where the learned Judges followed Mst. Jaswant 
Kaur v. W asawa Singh (3) and declined to accept the “remark” in the 
Digest as a correct statement of the Customary Law of the province. 
Harrison and Dalip Singh JJ. again considered this question in Nizam-ud- 
Din v. Muhammad Bashir Khan (4) wherein it was observed—“ It has 
undoubtedly been laid down as a dictum in Sir William Rattigan’s Digest 
of Customary Law, that a son of a predeceased daughter does not succeed. 
No authority and no instances are given for this far reaching generalization 
and we are not prepared to accept it in its entirety and even if it were 
accepted we are of opinion that it would not be conclusive where, as in 
this tribe, the daughter’s rights are so clearly established. It is one thing 
for the son of a predeceased daughter to succeed, where his mother would 
have succeeded had she lived and a very different one for him to succeed 
where she would have had no rights.” The parties in this case were 
Sheikh Qureshis of Palwal town (District Gurgaon). 

Referring to Answer to Question No. 50 in the Riwaj-i-atn of the 
Gujranwala District, Tek Chand J. (Monroe J. concurring) remarked in 

Ilahi Bakhsh v. Ghulam Nabi (5\ —“ Mr.contends that this answer 

means that the daughter’s son inherits, only in those cases in which his 
mother had actually succeeded to her father’s property In my opinion this 
interpretation is not warranted by the language used. It seems to me clear, 
that what the answer, as recorded was intended to convey is that a daughter’s 
son succeeds only in tribes among whom, and to property to which, the right 
of the daughter to succeed to her father’s property is recognized by custom. 

It does not, and cannot, mean that the right of a daughter’s son to succeed 
to the property of his maternal grandfather is contingent upon his mother 
having survived her father, and actually inherited his property.” 

(1) A. I* R. 1922 Lah. 217—6 Lah. 450 = 74 I. C. 644 \ distinguished in Shaluitj 
Din v. Mst. Umran=A. I. 11. 1926 Lah. 440=94 I. C. 148. 

(2) A. I. R. 1920 Lah. 460=78 I. 0. 778. 

(8) A. I. R. 1923 Lah. 353=5 Lah 212=76 I. C. 592. 

(4) A. I. R. 1927 Lah. 510=8 Lah. 536=102 I. C. 238 ; See also remarks of Bhide J. 

in Mst Jano v. Din Muhammad— A. I. R. 1929 Lah. 238=116 I. C. 183 to the 

same effect. 

(6) A. 1- R-1933 Lah. 466=14 Lah. 404=141 1. C. 573. 
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In the tribe of Khattars (Attock District) the daughters son is an 
heir to his maternal grandfather to his self-acquired property although his 
mother has died before succession opened out (l). Similarly, in Miran 
Bakhsh v. Mst. Mehr Bibi (2) it has been v held that among the Arains of 
Lahore brothers and their sons are not heirs ab intestato in the presence of 
the widow and the daughter’s sons. It was remarked by Sir Henry 
Rattigan—“There is no foundation for the contention that the daughter s 
sons whose mother pre-deceased her father, were in a worse possession than 
those whose mother survived him. In fact the learned counsel for the 
appellant admits that he is unable to cite any authority on which the alleged 
distinction could be supported and the general principle of Customary Law, 
which favours the succession of daughter and daughter s son, certainly does 
not contemplate any such rule ” 

See also Sayyad Muhammad v. Mst . Azim-un»Nisa (3); Mst . Chinto 
v. Thebu (4) and Ahmad v. Muhammad (5) to the same effect. 


In Nizam Din v. Ali Muhammad (6) Jai Lai J. observed In my 
opinion the learned District Judge has come to a right conclusion that the 
respondents in this case have succeeded in proving that the daughter s sons 
succeed to the self-acquired property of their maternal grandfather in pre¬ 
ference to the collaterals. It is not shown that this right is dependent upon 
their mother succeeding to her father’s estate/' A contrary view was held 
by the same Judge in Gul Muhammad v. Attar Singh (7), but that was 
presumably based on the facts of that particular case and therein interpre¬ 
tation of a clause in a Wajib-ul-arz was involved. 

It is thus clear thaf*a daughter’s son has a right to succeed to his 
maternal grandfather’s property only when his mother has such a right, 
though this right is not contingent upon his mother having survived her 
father and actually inherited his property. If the daughter herself has under 
custom, no right to succeed, her son is in no better position (8). 


Where custom recognizes, as it generally does, the right of the 
daughter to succeed to the self-acquired property of her father in preference 
to the collaterals, the custom also usually confers on the daughter’s son 
a right to succeed to such property. That is, when a daughter is entitled, 


(1) Aitbar Khan v. Abdullah~k. I. R 1935 Lah. 425-— IB Lah. 160=158 
I. C. 220. 

(2) A. 1. R. 1915 Lah. 375=41 P. L. R. 1916=31 I. C 693. 

(3) A. 1. R. 1935 Lah 540=156 I. C. 61. 

(4) A. I. R. 1935 Lah. 985=166 X. C. 987 

(5) A. I R 1986 Lah. 809=167 I. C. 135. 

(6) A. I. R. 1930 Lah, 629 (1)=129 L C. 122. 

(7) A. I. R. 1932 Lah. 463 (2)=138 I. C. 683. 

(8) See also 1923, 45 All. 413 P. C at p. 418 and Rose's Customary Law, 1911 
edition, pp. 148, 149. 
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by custom to ; succeed to her father's property .she is also entitled to pass the 
succession on to her sons (1). 

In Khizcir Hayat v- Allah Yar Shah (2) it has been held that among 
Sayyads af Kot Isa Shah, Jhang Tahsil, having regard to the entries in the 
Riwaj-i-atns prepared at the Settlements of 1880 and 1894, a near collateral 
has a preferential claim to a daughter’s sons whose mother has not married 
in the family of her father. Simlarly, it has been held in Nur Ahmad 
v. Rahim Bakhsh i 3) that among Rajputs of the Rupar tahsil , a daughter’s 
son is not a preferential heir as compared with near collaterals (third degree). 
The property in this case was self-acquired. 

Additional authorities. 

{a) Claim of daughter’s son to succeed to the property of his maternal 
grandfather was recognized in the following cases— 

Amritsar District. 

95 P. L. R. 1908-—Sarsut Brahmins ot Gopalpura. Hindu Law 
applies. 

30 P. R. 1903—Tewari Brahmins of Amritsar City. Hindu Law 
applies. Daughter s son not excluded by a nephew. 

Attock District. 

A. I. R. 1935 Lah. 425—Khattars of Mungiwali. Daughter’s son is 
*=16 Lah. 160 an heir to his maternal grandfather to his self- 

= 158 1. C. 220 acquired property although his mother has died 
before succession opened out. 

Delhi District. 

61 P. R. 1903—Hindu Goldsmiths trading at Dagshaj. Hindu Law, 
= 134 P. L. R. 1903 applies. A separated nephew is excluded by. 
daughter’s son. 

Ferozepur District. 

113 P. R- 1884—Mirasis. There is no custom contrary to the Muham¬ 
madan Law by which a first cousin can succeed 
to the exclusion of a daughter’s son whose mother 
has succeeded to her father’s immoveable estate. 

Gurgaon District. 

A. 1. R. 1927 Lah. 510—Qureshi Sheikhs of Palwal Tahsil. The 
= 8 Lah. 536 son of a pre-deceased daughter succeeds to the estate 
= 102 1. C. 238 of his grandfather to the exclusion of his collaterals. 


(1) 1920, 56 1. C. 913. 

(2) A. 1. R. 1926 Lah. 171=1925, 7 Lab. 4=93 1, C. 1009. 

(3) 52 P: R. 1912. 
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Lahore District. 

A. I. R. 1930 Lah. 629(1)—In Lkhore District the daughter’s sons 
= 129 I. C. 122 succeed to the self-acquired property of their 
maternal grandfather in preference to Collaterals. 


A. I. R. 1929 Lah. 238—A daughter’s son even though his mother 
= 116 I. C. 183 has died before the succession opened, is entitled 
to succeed in preference to the nephews. Position 
of daughter’s grandson is not different from that of 
a daughter’s son in this respect. 


143 P. R. 1882—-Khatris of Lahore. No custom exists by which 
daughter’s son is excluded from inheritance to an 
ancestral estate by a brother’s son. 


Montgomery District. 

123 P. R. 1918—Dhami Brahmans of Kamalia. Acquired property. 
= 48 I. C. 813 


Muzaffargarh District. 

78 P. R. 1913 Bhatias of Kangarh. Not established that they follow 
= 74 P. L. R. 1913 a custom modifying Hindu Law to the extent of 
= 19 LC. 87 excluding daughters and their sons in favour of 

separated collaterals. 

Rawalpindi District. 

102 P. R. 1907 Bunjahi Khatris of Rawalpindi City Follow Hindu 
Law. Paughter’s sons and grandsons succeed to 
the exclusion of collaterals. 


Shahpur District. 

103 P. R. r900—Telis of Pachmtnd village. The onus lay on the 
collaterals to establish a custom under which 
they had a superior claim to defendants who were 
the original owner’s daughter’s sons. 


(6) Claim of daughter’s son to succeed to the property of his maternal 
grandfather was not recognized in the following cases :— 

Attock District. 

134 P. R. 1908 Rajputs. Daughter's sons are not entitled by 
custom to succeed in preference to collaterals who 
were descendants of the grandfather of the last 
male owner. 


Delhi District. 

A. I. R. 1933 Lah. 473 (2)—Collaterals succeed in preference to 
= 1421. C. 284 daughter’s son in Delhi. 
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Hoshiarpur District. 

55 P. R. 1881—Mahtam Rajputs. By custom daughter’s sons as a 
class have no right of succession superior to colla¬ 
terals of the fifth degree. 


Karnal District. 

44 P. R. 1879 —Dakot Brahmans of Rupar. A daughter’s son 
cannot succeed in the presence of cousins and 
nephews of the last male holder. 

52 P* R. 1912—Rajputs of Rupar. It is not established that a 
daughter’s son is a preferential heir to collaterals 
(3rd degree). 


Lahore District. 

40 P. R. 1888—Kambohs. Sons of a daughter or the sons of a sister of 
a sonless proprietor do not inherit ancestral estate 
to the exclusion of an agnate (second cousin) of the 
last male-holder. 


Ludhiana District. 

64 P. R- 1892—Awans. Collaterals (10th degree) held entitled to 

succeed to the estate of a deceased proprietor to 
the exclusion of his daughter’s sons. 

172 P. R. 1882—Mehmars. By custom collaterals beyond the 

6th degree do not exclude the daughter’s sons of 
a sonless proprietor when their father was a 
khana-damad . 


Daughter’s daughter versus collaterals 

As has already been noted above, generally speaking, a daughter 
when she succeeds to the property of her father, has merely a limited interest 
therein, i.e , as a life-tenant, and is not an absolute owner. In that case 
daughter’s daughter will have no claim to succeed- But where a daughter 
is allowed to succeed as full owner to her father’s property, a daughter’s 
daughter will succeed. 


Ambala District. 

A. I. R. 1931 Lah. 708—There is nothing in the Customary Law of 
= 134 I C. 107 the Ambala District which allows a daughter’s 
daughter to succeed as heir. 


Hoshiarpur District. 

A I R- 1928 Lah 40—Musalman Naru Rajputs of the Hoshiarpur 
= 1927, 9 Lah. 333 District. Where a daughter of the last male 
sonless proprietor has succeeded to his ancestral 
estate excluding his remote collaterals in the 
sixth degree, she becomes the full owner and 
consequently her daughter is entitled to succeed 
on her mother’s death in preference to those 
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distant collaterals of her maternal grand-father. Held , also , that the 
Riwaj-i-atn being in favour of the daughter’s daughter the onus of proving 
a custom contrary to that laid down in the Riwaj-i-atn was upon the 
collaterals and that they had failed to discharge the onus . 

5 P. R. 1910—Muhammadan Rajputs. Daughters succeed to their 
father’s estate as heirs and exclude their father’s 
collaterals. In the absence of direct male heirs 
daughter’s daughters are entitled to succeed to their 
mother’s estate. On the death of any of them, her 
sister or her sister’s sons exclude the collaterals 
in respect of such an estate. 


3 I. C. 984—Rajputs. By custom daughters and after them their 
*=121 P. L. R. 1909 daughters are entitled to succeed as against 
remote collaterals and a daughter’s daughter 
can question the alienations made by their 
mothers without necessity. 

Hissar District. 

A. 1. R. 1928 Lah. 280—Muhammadan Rajputs. Where a daughter 
= 9 Lah. 496 is herself entitled to succeed the mere fact that 
= 109 1. C. 590 she predeceased the widow of her father will not 
deprive her heirs of the succession to the property 
left by her father and there is no logic in holding 
that whereas a daughter can succeed as full heir 
to her father’s self-acquired property a daughter’s 
daughter will not so succeed in case her mother 
had predeceased the father’s widow. 

Jullundur District. 

61 P. R. 1902—Lodhi Pathans of Mauza Dhogri. Daughter’s 
=*72 P- L. R. 1902 daughter entitled to succeed in preference to 
collaterals. 


Ludhiana District 

29 P. R. 1911 — Gariwal Jats. A daughter does not become an 
absolute owner of immoveable estate that has come 
to her from her maternal grand-father through 
her mother. Where a daughter succeeds to an 
absolute ownership her daughter will succeed her. 
The onus lay on him who asserts that a daughter 
who has succeeded her father or her mother as 
owner succeeds as a full owner. 

Multan District. 

18 P. R. 1889—Gardezi Sayyads of Sarai Sidhu Tahsil. Collaterals 
were entitled to succeed on the death of widow 
of their uncle’s son to the exclusion of his 
daughter’s daughter. 
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Peshawar District. 


1928, 10 Lah. 86 P. C -—Arora Sikhs of Peshawar Town. By general 
custom among the community, a daughter’s 
daughter succeeds to the inheritance in the absence 
of a daughter’s son. 


Grand-daughter and her sons versus remote agnates. 

According to the general agricultural custom a grand-daughter and 
her sons are more or less on the same footing as a daughter and her sons 
as against distant collaterals (l). 

Daughters and rule of survivorship. 

Hindu Kalals of village Kaluwal in Gurdaspur District are governed 
by Customary Law and a daughter succeeds to her father on the same 
terms.as male proprietors succeed. And on her death the property goes 
to her son and not to her sister (2). 


Unmarried daughter’s right to a life-estate or maintenance. 

Unmarried daughters among all tribes are invariably entitled to main¬ 
tenance out of the estate of their deceased father till their marriage. 
Residence in a strange village has no effect upon the daughter’s right to 
maintenance; but if she lives with her mother's family she is usually 
maintained by them. In some families a widowed daughter is also held 
entitled to maintenance especially where her husband has left no property 
for her support. 

/ According to the general custom in this Province, unmarried 
daughters are entitled to be maintained out of the estate of their father (3). 

In Gujrat District the unmarried daughters are entitled to inherit 
the property of their father and remain in possession till marriage. They 
are therefore competent to challenge the alienation of their mother (4). 


Amongst Sayyads of Shahpur District, when an unmarried daughter 
does take the succession, that right lapses on her marriage and she cannot 
retain, after marriage, even her father’s self-acquired property (5). 

In certain circumstances, widow’s right to maintenance may be 
secured to her by possession. 

50 P. R. 1892—Hindu Jats of Ludhiana. Unmarried daughters are 

entitled to maintenance and sometimes even to 

. • ;■ : ' > . ' ' ,1 'i m ■■ 1 ■■■■•■ 

separate possession. 


(1) I nay at v. Mst. Bharai^A. I, R 1928 Lah. 391, p. 294=9 Lah. 180, p, 186 

=409 I C. 255— Sials of District Jhang. L / 

(2) Arjau Singh v. Mst. Kirpci De,vi== A. I. R. 1985 Lah. 920—160 I ( . C } 61. 

(8) Hale am Singh v Hazara Singh^t\. I. R. 1928 Lah. 69>5=109 I/O. 64. 

(4) Mst. Rasul Bibi v. Sardar Khan and another—A. I. R 1935 Lah. 

928=160 I . C. 152 

*5) 1925. 6 Lah. 356; See also 66 I. Q. 433. 
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139 P. R. 1892—Manjh Rajputs, Ludhiana District. Unmarried 
daughters are sometimes permitted to remain in 
possession of their father’s estate till their marriage. 

44 P. R. 1896—The unmarried daughter ordinarily has the right to 
be maintained till she is married. If she is 
allowed to retain possession of her father’s larid 
it is a mere temporary provision for her enjoyment 
of her right. 

12 P. R. 1902—Where a daughter, being unmarried, was entitled to 
maintenance, the possession of her father’s landed 
property was given to her in presence of 7th 
collaterals. Compare 18 P. R. 1894. 

In one case (84 P. R. 1868) relating to jats of Hoshiarpur District, 
even a married daughter who was living apart from her husband was given! 
maintenance. 

In the following cases an unmarried daughter was allowed life-estate 

81 P. R. 1879—Awans of Tahsil Khushab. 

56 P. R. 1899—Khots of Mauza Udharwal, Tahsil Chakwal, Jhehim 
District, in the presence of uncle. 

12 P. R. 1902—Jats of Panipat, in the presence of 7th degree 
collaterals. 

2 P. R. 1910—Gujars of Ludhiana District. 

In the following cases an tfnmarried daughter was allowed maintenance 
or residence only :— 

72 P. R. 1880—Awans of Mauza Daiwal, Tahsil Khushab, whether 
married or unmarried, are entitled to residence in 
father’s house. 

31 P. R. 1893—Awans of Tahsil Doaba, Peshawar, in presence of 
near collaterals. 

44 P. R. 1896—Razzai Pathans of Peshawar. 

29 P. R. 1903—Kalar Jats of Jagraon r Ludhiana District. 

112 P. R. 1912—Khatlars of Tahsil Fattehjang, in presence of sons. 

Married versus unmarried daughter. 

Amongst Jats of Mauza Kanjhaola in Delhi Province a married 
daughter is not entitled to succeed to her father’s property after his death (l). 

RESIDENT SON-IN-LAW {Khana-datnad). 

Paragraph 27 of Rattigan s Digest lays down on this point:— 

“ A resident son-in-law or kh ma-datnad, was under some of the older 
decisions, recognised as an heir to the father-in-law’s estate in default of 
male issue. 

(1) Mst. Ghogri v. Mst Manbhari—A. I. R. 1931 Lah. 123=181 I. 6. 347. 
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But according to more recent decisions it is his wife, as a daughter, 
and her issue, as grand-children, who by reason of her continued residence 
with the father after her marriage, are alone intended to be benefited by 
custom. 


Hence the onus lies on the Khana-damad to prove that he is entitled 
to exclude the ordinary heirs in his own right.” 

It was observed by Sir Charles Roe in his Tribal Law in the Punjab , 
pp. 66, 67.—“ This paragraph (paragraph 27 of Rattigan’s Digest) represents 
perfectly correctly what may be called the general ideas of Punjab Officers 
on this subject. There was, and is, a very generaly idea that the custom 
of making a “ resident son-in-law ” is very general throughout the Punjab, 
and that it of itself confers rights either, as was formerly supposed, on the 
son-in-law himself, or, as now believed, on the daughter, or rather on her 
sons But this idea is in no way supported by the Riwaj-i-ams In the 
first place, even the practice of taking a son-in-law and his wife into the 
house is not nearly so common as generally supposed ; in many districts 
it is said to be altogether unknown. Where the practice does exist, the 
benefit to be derived from it is no doubt regarded by custom as one to the 
daughter’s sons, and not to their father personally. But by custom mere 
residence in the father’s house confers no rights on the daughter, her 
husband or her children ; it merely, in some districts or tribes allows 
greater freedom of gift or adoption in such cases. It is expressly stated in 
all the Riwaj-i-ams that without a distinct gift, or adoption, or procla¬ 
mation of appointment as heir, no right of succession is conferred by residence. 
The only answers at all in a contrary direction are : 

In Sialkot some tribes in 1865 expressed an opinion that a khana- 
damad would succeed, in default of sons * if he renounced all claim to his 
father’s estate ’ 

In Rawalpindi the Ghakkars, Khattars, and Rajputs (except the 
Chauhans) and the Hindus (except those of Kahuta), who are however, 
nearly all priests and traders, say that in these cases the daughter ( not the 
husband) is entitled to succeed in default of sons. 

In Hoshiarpur the Jats of Garshankar say that a khana-datnad 
succeeds in default of sons.” 


A khana-damad is a man who marries the daughter of a sonless 
•proprietor and, instead of taking the girl away to his own house, lives on 
with her in her father s house, performing services for him, helping to 
manage his property, and generally taking up the position of a son (1). 
As observed by Gordon Walker J. in Mst . Ladoy Nabi Bahksh (2)—“ There 
is no recognized custom in the Punjab according to which mere residence 


* (1) Nabia v. Mst. Patto= 2 P. R. 1910=166 P. L. R. 1910 ; See also 162 P. R. 

1882 and 56 P. R. 1878. 

(2) 6P.R. 1900. 








of a daughter and her husband in the house of her father from the 
day of her marriage, there being also sons , would confer on the daughter 
and her sons any right of succession. The essential feature of the custom 
of khana-damadi appears to be that in default of male issue a proprietor 
may take his daughter and her husband to live with him in order to supply 
the want of male issue. It seems to me quite inconsistent with the idea 
underlying the custom of khana-damadi that a daughter and her sons should 
be able to acquire any rights of succession in the presence of sons.’' 

Again, it was observed in Nanda Singh v. Kheta (l) —'“ The custom 
of khana-damadi is designed to benefit the daughter and her issue. 
Mst. Raman the daughter died many years ago and Kharku her husband 
succeeded to the property for life on the equivalent of a widow’s estate. 
Mst. Raman left no issue, male or female, and on Kharku’s death it appears 
to us obvious that the property must revert by inheritance to her own 
blood relations. Kharku was not her ‘ heir * by law or custom for anything 
beyond a life-estate, and it is clear that if he were not her full heir, the 
sons of Kharku by another woman can have no right to succeed to their 
step-mother’s property.” Similarly, it was remarked in Fazal Ahmad 
v. Ditta (2)—“ A khana-damad certainly does not rank as an adopted son ; 
if he did, he would succeed to the whole estate and his sons by any wife 
would succeed after his death, no matter whether their mother was daughter 
of their father’s adoptive father or not, whereas it is beyond dispute that 
if a khana-damad had no sons by that wife who was daughter of the man 
who made him a khana-damad he certainly could not pass on the estate to 
his sons by another wife. But to assume that because a khana-damad 
does not rank as an adopted son he can take nothing except what is 
expressly gifted to him is wrong.” 

Thus khana-damadi is an institution whereby a sonless man associates 
with him in his life-time his son-in-law, who resides with him, cultivates for 
him, and eventually succeeds to him for a life-interest, acting as a means of 
transmitting the estate to the original proprietor’s daughter’s son .—Notes 
on Punjab Custom by Ellis , 1921 Edition , p . 90. 

Hindu feeling is not in favour of the institution of the ghar-jawai , 
as the following proverb depicts. 

Sohre ke ghar jawai kutta Baltin ke ghar bhai kutta . 

(Roses Customary Law, p . 198). 

I Some special features regarding the institution of khana-damadi. 

I (a) The appointer must be sonless. 

alt. is quite inconsistent with the idea underlying the custom of 
Khana-damadi that a daughter and her sons should be able to acquire any 
rights of succession in the presence of sons (3). 


(1) 53 P. R. 1913. 

(2) 216 P. L. R. 1910 ; p. 660. 

(3) 6P.lt. 1900 
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When there are sons alive, mere residence of a daughter and her 
husband from the day of her marriage does not make the latter a khana- 
damad . There must be default of male issue before a son-in-law can be 
made a Khana-damad—Auxins of Ludhiana Tahsil (l). 

It was observed in Abdulla v. Mahamtnadu (2) The last twp, 
facts make it probable that Mahmud was not suffering from leprosy at the 
bme or at all events, that his disease had not then assumed such a severe 
form as to render him incapable of managing the family affairs or to 
drive his father to sf*ek the help of his daughter and her husband to look 
after himself and his land. It is also unusual for a man with male issue 
to keep a khana-damad , and we do npt fhink custom would recognize the 
validity of such an appointment.’’ 

(fc) Ordinarily only a daughter’s husband can be appointed khana - 
darn ad. 

8 P. R. 1888—Gujars of Gujrat District. It is only the daughter’s 
husband who can be a khana-damad . The husband 
of a niece cannot be held to be so, and he cannot 
succeed as khana-damad . 

128 P. R. 1890—Lalla Jats of Gujrat District. A daughter’s husba^ 
only can be a khana-damad . Sister s sons, wbp 
claimed to be treated as resident sons-in-law were 
not recognized as such. 

14 P. R. 1907—-Qujars of Gujrat. The son-in-law of a khana-damad 
is not entitled (even when appointed khana-damad 
by his father tin-law) to inherit the estate of the 
latter’s father-in-law. 

Qontra. 

9i2 P. R« 1895—Jats of Gujrat District, A grand-daughter’s husband 
can be appointed as khana-damad . What the 

appointer could have done in the case of a daughter, 
he could do equally in the case of a son’s daughter 
t° secure succession to a lineal descendant through 
a female. 

106 P. R. 19Q1—Bangial Jats of Kharian Tahsil The resident 
son-in-law need not be the first husband of the 
daughter, a daughter’s second husband being able 
to fulfil the necessary conditions, even though that 
husband happened to have been resident son-in-law 
in his first wife’s family, his first father-in-law 
having died before the second marriage. 




(1) 6 P. R. 1900. 

(2) 14 P. R. 1895, p. 62. 
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28 P. R. 1905—Waraich Jats, Gujrat District. It makes no material 
difference whether the khana-damad is the husband 
of the daughter or son’s daughter. The essential 
principle in both cases is that of allowing a lineal 
descendant through a female to succeed as if he 
were a lineal descendant through a male. 

29 P. R. 1907—Khingar Jats, Tahsil Chakwal, Jhelum District. A 
sister’s son recognized as a khana-damad . A 
gift to him was held valid. 

/(<?) The khana-damad cannot usually be appointed before marriage— 

28 P. R. 1905—Varaich Jats, Gujrat District. An assertion in a 
deed that the donor intends to make his daughter’s 
husband khana-damad is not sufficient to entitle 
him to succeed as it does not constitute a person 
actual khana-damad . 

70 P. R. 1908—Bokhari Sayyads of Gujrat District The deceased 
some three days before his death when he was 
sickening from plague, made an oral will leaving 
all his property to his daughters and declaring that 
their husbands should be “ khana-damad .” Held , 
that the extention of the institution of “ khana- 
damad ” to a future husband of the daughters was 
inadmissible, 

2 P. R. 1910—Gujars of Ludhiana District. There is no vestige of 
authority for extending the institution of a khana- 
damad so as to cover the case of a future possible 
husband of the daughter. 

But see 134 P* R. 1883, where it has been held that where a daughter 
d#es not marry till aftei; her father’s death, if it be proved the father’s 
intention was to make the husband khana-damad , such intention suffices to 
give him that status. 

f (d) The son-in-law must be brought to the father-in-law’s house. It 
is not enough if the latter goes to the son-in law’s house. When the 
father-in-law sells his own house and goes to live with his daughter’s 
husband, the latter is not regarded as a resident son-in-law (l). 

But it is not necessary that the khana-damad should take up his 
residence immediately on marriage, and the removal of the deli will not 
affect the case. 




(1) 17 P. R. 1894, p. 40. 
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109 P. R. 1891—The fact of the daughter’s doli being taken to her 
husband’s house first in another village after her 
marriage is not essential to the institution of khana - 
damad, when the husband and the daughter came 
back and resided for a long time with the proprietor, 
the daughter’s father.— Gujars of Tahsil Kharian, 
Gujrat District. 

134 P. R. 1893—Gujars of Kharian Tahsil. 


50 P. R. 1894—Bangial Jats, Gujrat District. Where the gift in 
dispute had been made by a Bangial Jat of Gujrat 
District, to a daughter, whose husband had resided 
with her father for the last eight years, though not 
from the time of marriage, held that the gift was 
authorized by the terms of the Wctjib-ul-arz and 
the Riwaj-i-am . 

104 P. R. 1907—Although the daughter’s doli did in the first instance 
leave her father’s house and upon her second 
marriage again, it was not certain when she began 
to reside with her father. She was even then 
considered as a wife of a khana-damcid, as her 
husband had continuously lived for along time in 
his father-in-law’s house where the children were 
born. 


( e ) Mere residence will not confer the status of a khana-datnad . 
f There must be a distinct intention to appoint. 

139 P. R. 1892—Manjh Rajputs of Ludhiana District. “ It appears 
to be sufficiently proved that H resided in his 
father-in-law’s house, but we do not think that 
there was any formal appointment of him as heir 
to M. The opinion of the Divisional Judge, that 
succession as an heir owing to the mere fact of a 
son-in-law residing with his father-in-law is a 
general and well established custom does not appear 
to rest upon any solid ground ” (page 474). 

134 P. R. 1894—Waraich Jats of Tahsil Gujrat. 


“ Another feature of the institution which I think is well established 
is that the son-in-law appointed to succeed must have qualified so far as 
possible by residence in his father-in-law’s village, and that the intention to 
appoint him must be in some way manifested. This intention may be 
indicated by a gift to the daughter or to the husband, or it may be presumed 
from the fact that the daughter even as a bride never left* her father’s 
house, but continued after marriage to reside there (page 505). 
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35 P. R. 1897—Chohan Gujars, Kharian Tahsil, Gujrat District. 




“ On the other hand, it can hardly be contended that every daughter 
who has since her marriage continued to reside in her father’s house is 
entitled to succeed to her father’s estate to the exclusion of his agnates. 
There must be evidence, direct or circumstantial, that a son-in-law was 
taken into the house with a distinct intention that there should be such a 
succession ” (page 160). 


28 P. R. 1905—Varaich Jats, Gujrat District. 

For the purpose of allowing a man to succeed as a khana-damad or 
his wife as the wife of a khana-damad there must be evidence of a 
bona fide intention on the part of the donor to bring a man with him as his 
son-in-law, which should not be held proved {a) except by the man’s 
having been brought there, having resided continuously afterwards and 
having rendered services, (6) where there is a mere assertion in the deed of 
gift of intention to make a khana-damad in future. 

(/) An act of gift is unnecessary to complete, if the facts show 
intention. 


24 P. R. 1879—Varaich Jats of Gujrat District. 

162 P. R. 1882—Muhammadans, Mauza Lila Garaon, Tahsil Kharian. 

15 P. R. 1885—Varaich Jats of village Mauza Sheikh Ali Ke, Gujrat 
District. 

31 P. R. 1895—Gujars of Gujrat District. 

A married daughter was entitled to succeed, even though no definite 
act of donation was proved, where it was a fair inference from the 
established facts that the sonless proprietor settled his daughter and her 
husband in his house and on his land with a view to their succeeding him as 
his heirs to the exclusion of the collaterals. 

106 P. R. 1901—Bangial Jats, Tahsil Kharian. 

See also under the Chapter on “ Alienation 

(g) The object of the institution is to benefit the daughter and her 
male issue, the daughter acting as a conduit. 


The principle underlying the custom is that the daughter and her issue 
should be benefited in consideration for her and her husband residing with, 
and performing services, (such as looking after the house and managing the 
land), for her father (l). Where the usage of khana-damad is recognized, 
the purpose is to benefit the daughter and her male issue (2). 

Where gift is made in a sense directly to the husband of the donor’s 
daughter, but is really intended for the benefit of the daughter and her 
issue, the husband’s reversioners are not competent to contest an alienation 


(1) Sam man v. Ala Bakhsh~lW> p. R. 1901. 

(2) Bhaguani v. Atru =20 P. R. 1904 ; See also 85 P, R. 1904. 
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by the widowed daughter in favour of her son-in-law (viz., daughter and 
her issue) (l). 

Where the custom prevalent in the tribe recognizes the usage df 
khana-damad (as amongst Gujars of Gujrat District), the primary purpose 
is to benefit the issue of the daughter and her husband, but in all such cases 
the intention is also to benefit the daughter and her husband, though only 
incidentally (2). 

While on the one hand “ every daughter who has since her marriage 
continued to reside in her father’s house is not entitled to succeed to her 
father's estate to the exclusion of his agnates in the case of Chohan Gujars 
of Gujrat District,” in the absence of “ evidence direct or circumstantial, 
that a son-in-law was taken into the house with a distinct intention that 
there should be such a succession ” ; on the other hand, the true use of the 
khana-damad in customary law is to pass on the inheritance to the 
daughter’s sons ” (3). 

The rule laid down in 12 P. R. 1892 [F. B.] established the principle 
that where the usage of khana-damad is recognized as giving rise to 
customary rights the purpose is to benefit the daughter s sons, the daughter 
and her husband benefiting only incidentally (4). 

A khana-damad's issue by another wife does not benefit (5). 

Female issue also does not benefit. A son-in-law of a khana-damad, 
even if himself appointed khana-damad by his father-in-law, is not allowed 
to succeed (6). 

{ (h) There is no limitation to the number of khana-damads. 

15 P. R. 1884—Varaich Jats of Gujrat District 

35 P R. 1897—Chohan Gujjars of Gujrat District. 

39 P. R. 1897—Awans, Tahsil Kharian, Gujrat District. 

80 P. R. 1902—Varaich Jats, Mauza Shadiwal, Gujrat (case of two 
khatta-dcttnads) 

55 P. R. 1904—Janjuas, Jhelum District, (case of two khanadamads). 

(i) A widow has no power to appoint a khana-damad. 

67 P< R- 1896 i Q u ; ars 0 f Gujrat District. 

6 P. R. 1900 ) 

U) Nawab Khan 7. Kallu Khan ^39 P. R. 1905 ; See also 14 P. R. 190*; 

104 P. R. 1907; 70 P. R. 1908. _ o 1A . „ „ 

(2) Raja v. M»t. Jannat Bibi=40 P. R. 1912; S.e also 104 P. R. 1912, 

197 P. L. R. 1913 and C. A 556 6f 1914. 

(3) 35 P. R. 1897. „ 1oa _ 

(4) Nihal v. Mohlar-IQ P. R. 1897; See also 15 P. R. I884 : J 9 ^- R ’ 

3P. R. 1888 ; 22 P. R. 1893 ; 75 P. R 1893; 134 P. R. 1893; 138 P. R- 1893; 
126 P. R 1894; 134 P. R. 1894; 40 P. R. 1896. 

(5) 40 P. R. 1896 ; 19 P. R. 1897 ; 53 P. R. 1913. 

(6) 14 P. R. 1907—Gujjars of Gujrat District. 
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103 P. R. 1907—Arains of Mauza Naraingarh, Ambala District. 

But see 1 Lah. 245, in which it has been held that among Langaryal 
Jats of Tahsil Kharian, Gujrat District, she can appoint a khana-damad 
with authorization of husband. It was remarked in this case—“The 
question whether a sonless widow can, of her own authority , make her 
son-in-law a khana-damad does not arise in the present case.” 

Khana-damad* s right of succession. 

{a) Claim to succeed to his father-in-law in his own right. 

It has already been noted above that where the usage of khana-damad 
is recognized, the purpose is to benefit the daughter and her male issue. 
Is a khana-damad entitled to succeed to the property of his father-in-law 
in his own right ? 

In Mahla v. Shah Muhammad (l), in which the parties were Varaich 
Jats of Gujrat District, it was held that the rights of the khana-damad 
were the same however he might be appointed whether by gift to himself 
or by gift to his wife or by the expressed wishes of the father-in-law that 
he should succeed, the condition of residence having in all cases to be 
fulfilled and that he was entitled to hold for life, and his tenure could not 
be cut short by the failure to beget male children or by the decease of his 
wife during his life-time. 

Where the custom prevalent in the tribe recognizes the usage of 
khana-damad (as amongst Gujars of Gujrat District), the primary purpose 
is to benefit the issues of the daughter and her husband, but in all such 
cases the intention is also to benefit the daughter and her husband though 
incidentally. Accordingly, though the collateral heirs of the husband would 
have no right to claim such property after his death without issue, a gift 
when made by a Gujar of the Gujrat District, whose husband is a resident 
son-in-law enures for the benefit of the latter during his life-time and this, 
too, in cases where the gift is nominally in favour of a daughter who 
happens to pre-decease her father, and to leave no issue her surviving (2). 

In Paiza v. At a Muhammad (3) the last male owner made a gift of 
ancestral land to his daughter and on the daughter’s death he allowed her 
husband to take possession, and on his death his nephew sued the son-in-law 
for possession of the land ; held, that even if the plaintiff consented to a gift 
to the daughter and her descendants, it did not follow that he consented to a 
gift to the daughter’s husband. It appeared in this case that the son-in-law 
was not a khana-damad . 

Contra. 

In Ghulam Bhikh v. Massania (4) in which the parties were Taoni 
Rajputs in Kharar Tahsil of Ambala District, it was held that by custom a 

(1) 184 P. R. 1894; See also 126 P. R. 1891—Awans of Sialkot and 19 P. R. 1897. 

(2) Raja v. Mst. Jannat Bibi*=40 P. R. 1912. 

(8) 72 P. R. 1912—Muhammadan Jats of Nawanshahr Tahsil, District Jullundur. 

(4) 22P.R. 1893. 
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khana-damad had no title in his wife’s right or his own to hold the land 
of his wife’s father against the collaterals of the latter, after the death of 
the father’s widow. Among this tribe it was found that daughter’s sons 
were not favoured by custom. 

According to the custom of the ghirths of Kangra Tahsil and District, 
when the wife of a resident son-in-law dies during the life-time of her 
father and leaves no sons, her husband, on her father’s death does not 
succeed to the latter’s immoveable ancestral property, either absolutely 
or for life (l). 

Thus where the daughter dies without issue before her father the 
khana-damad does not ordinarily succeed, and the onus is on him. 

In Muhammad Azim Khan v. Hussain Khan (2), a case relating to 
Isa Khel Pathans ot Mianwali District, a resident son-in-law was allowed 
to succeed where the father-in-law’s property was self-acquired and situate 
in a village different from the village of origin. 

Neither the khana-damad nor his descendants are precluded from 
claiming a share in ancestral property of own family, merely by reason of 
ihis having succeeded his father-in-law (3). 

( b ) Khana-damad's succession to his wife. 

In Mahla v. Shah Mohammad (4) the parties were Varaich Jats 
of Gujrat Tahsil and the plaintiffs, who were related to the donor, Nur, 
in the fourth degree, sued to contest the right of defendant, a resident son- 
in-law, to retain, after the death of his wife certain land which the said Nur 
had by will directed his widow to make over to his daughter and her 
husband, the defendant. The point for decision was as to the rights of a 
resident son-in-law in a case where the daughter of the proprietor had died 
without male offspring before her husband. Held , that the rights of a 
resident son-in-law are the same however he may have been appointed, 
whether by gift to himself or by gift to his wife or by the expressed wishes 
of his father-in-law that he should succeed, the condition of residence 
having in all cases to be fulfilled, and that he is entitled to hold for life, 
irrespective of the failure to beget male offspring or of the decease of his 
wife during his life-time. 

A damad is a mere appendage to the resident daughter, and whatever 
gift is made to her or to him is made for the ultimate benefit of the 
daughter’s issue of the father's stock. On the failure of such issue the 
property given reverts to the kinsmen of the donor, and not to the kinsmen 

(1) Bhotu v. Leliru^ 54 P. R. 1897; See also 154 P. W. R. 1912. relating to 
Hindu Jats, Tahsil Kaithal, to the same effect. 

(2) 138 P. R. 1893. 

(3) C. A. 1064 of 1877 ; C. A. 141 of 1878 ; 68 P. IT 1878* 

(4) 134 P. R. 1894. 
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Che daughter’s husband. The resident son-in-law will, however, keep 
the property tor his life-time.—Awans of the Jand got of the Sialkot 
Tahsil ( 1). 

Among Gujars of Gujrat the son-in-law of a khana-damad is not 
entitled, (even when appointed khana-damad by his father-in-law) to 
inherit the estate of the latter’s father-in-law (2). 

Reversion to donor’s family- 

Prior to a Full Bench decision in Sita Ram v. Raja Ram (3), it was 
held in many cases that on the death, without son, of a khana-damad, who 
succeed to his father-in-law’s estate, the estate passed to his heirs and not 
to those of the father-in-law (4). The ruling given in Sita Ramv. Raja Ram 
(3), however, laid down the general principle that the property would revert 
to the original owner’s family in all cases where the daughter s direct 
descendants male and female, had died out (5;. 

See notes on page supra , for details. 

The custom of khana-damadi has been found to exist among the 


following tribes :— 

Bannu District. 

138 P. R. 1893—Pathans of Isakhel. A Pathan of Isakhel had three 
sons and one of his sons went to reside in another 
village in Isakhel and another son Mianwali 
Tahsil, and there he made a khana-damad and 
after his widow's death a dispute arose as to 
the succession to property acquired by him in 
the Mianwali Tahsil : Held , that the custom of 
Mianwali Tahsil applied and the plaintiffs (col¬ 
laterals) had not established a better title than 
that of the defendant ( khana-damad ). Held also , 
that there was nothing to show that the custom 
of Mianwali Tahsil required a gift to perfect 
, the title of the khana-damad to his father-in-law’s 

land. 

Ferozepur District. 

107 P. R. 1892—Arains of Zira Tahsil. A khanadatnad may be 
appointed to succeed to the estate of a sonless 
proprietor, to the exclusion of his brothers and 
nephews. 


(1) Miran Baksh v> Allah Ditta— 126 P. R. 1894. 

(2) Sharfu v. Ramzan —14 P. R. 1907. 

(3) 12 P. R. 1892. 

(4) See 122 P. R. 1879 ; 53 P. R. 1882; 163 P. R. 1882 ; 146 P. R. 1884 ; 9 P. R. 

1885 ; 82 P. R. 1885 ; 1 P. R. 1888 ; 3 P. R. 1888 ; No. 1235 of 1886. Cf\ also No. 46 

P. R. 1890, and No. 810 of 1889. 

(5) See 19 P. R. 1897 ; 112 P. R. 1900 ; 19 P. R. 1903 ; 52 P. R. 1901 ; 75 P. R. 

1893 ; 84 P. R. 1909 ; 5 P. R. 1910 ; 129 P. R. 1893 ; 68 P. R. 1911 ; 53 P. R. 1913; 

13 P. R. 1914 ; 27 P. R. 1914 ; 4 P. R. 1916; 82 P. R. 1918. 
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Gnjranwala District. 

A. I. R. 1937 Lah. 110—Arains of Wazirabad Tahsil. Daughter 
= 18 Lah 159 and resident son-in-law are entitled to succeed on 
= 171 L C. 958 death of daughter’s father without male issue. 


Gujrat District. 

A. I. R- 1933 Lah. 187—By the custom in Gujrat District where a 
= 141 I. C. 270 father bequeaths property in favour of his daughter 
making her absolute owner of his property after 
his death and appoints the son-in-law as his khana- 
datnad, the daughter acquires on absolute estate 
to which there is no reversion ; and an alienation 
by her cannot be challenged by another female in 
the absence of a custom to that effect- 
A. I. R. 1933 Lah. 775—Gujrat Mohammadan Jats. 

= 144 I. C. 606 


24 P. R. 1879—Varaich Jats. By custom a sonless proprietor is at 
liberty to take his daughter’s husband to live with 
him and cultivate his land for him and to succeed 
to his estate after his death. 

A. I. R. 1930 Lah. 775—Mohammadan Jats of Kharian Tahsil. 


Jhang District. 

45 P. R. 1917 (P. C.)—Muhammadan Dab Jats. The plaintiffs 
(collaterals) had failed to discharge the onus laid 
upon them to establish that they were entitled to 
succeed in preference to a daughter’s son whose 
father was a khana-damad. 

Montgomery District. 

66 P. R. 1880—Muhammadan Sahu Jats. There is no custom by 
which a selection of a son-in-law as heir is rendered 
invalid or confers on him no rights of succession. 

See also under the Chapter on “ Alienation ” under the heading 
“ Transfer by gift.” 

N ote .—The system of khana-damadi is mainly to be found in the 
district of Gujrat. The reason why in certain districts, the institution of 
khana-damadi does not exist is because “ this is mainly due to the fact 
that gifts direct to daughters are freely allowed (in districts other than 
Gujrat), and thus it is unnecessary to create the artificial position occupied 
by the khana-damad, which is merely a drive by which gifts to daughters 
and their descendants may be made ” (l). 

Hindu feeling is generally against the institution of khana-damadi. 
Held, that the onus of proving that the custom of khanadamad exists 
among Hindu Jats of village Bottar, Tahsil Kharian, district Gujrat, was 


(1) 86 P. R. 1904. 
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relied on it and that he had failed to prove the 
existence of the custom. The fact that Muhammadan Jats of Gujrat 
have the custom of khcinadamadi and that the Hindu Jats follow in general 
the same customs as Muhammadan Jats , does not necessarily lead to the 
inference that there is any general custom of khana-damadi among Hindus 
in any tahsil of the Gujrat district (l). 

The institution khana-damadi has not been found to exist among the 
following tribes :— 

Ambala District 

22 P. R. 1893—Taoni Rajputs of Mauza Chapar Chari, Kharar 
Tahsil. The onus was on the resident son-in-law 
to establish that he had by custom the right to 
claim the estate to the exclusion of the ordinary 
heirs, which he failed to do. 

Amritsar District. 

16 P. R. 1877—Jats of Amritsar District. 

Gujranwala District. 

A. I. R. 1933 Lah. 331—Arains of Gujranwala Tahsil. The custom 
= 14 Lah. 449 of khana-da&nadi does not prevail and consequently 
a gift of ancestral land by a soilless proprietor in 
favour ot a daughter (whose husband has not and 
could not under custom be made a resident son-in- 
law) is not valid as against the donor’s collaterals. 

Gujrat District 

134 P. R. 1893—Awana Gujars, Kharian Tahsil. It was not 
established by custom that a resident son-in-law 
was entitled to inherit the estate of his deceased 
father-in-law, 

35 P. R. 1897—Chohan Gujars Kharian Tahsil. There is no reason 
why the estate of a sonless proprietor should not 
devolve upon several daughters and through them 
on their descendants. 

164 P. R. 1919—Hindu Jats of village Bottar, Kharian Tahsil. 

There is no custom of khana-damadi among Plindu 
Jats. 

Hoshiarpur District 

117 P. R 1892—Mahtams of village Bhain in the Garshankar Tahsil. 
64 P. R. 1894—Ghorewaha Rajputs of Garshankar Tahsil. 

Kangra District. 

54 P. R. 1897 Girths of Kangra Tahsil. When the wife of a 
resident son-in-law predeceases her father and 
leaves no sons her husband is not entitled to 
succeed to her father after his death. 



(1) 164 P. B. 1919= A. 1. R. 1820 Lah. 899=8 Lah. L. J. 256=64 I. C. 900. 
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Ludhiana District. 

139 P. R. 1892—Manjh Rajputs of Ludhiana District. 

Shahpur District. 

77 P. R. 1902—The institution of khana-dctmadi is not recognized by 
the tribes inhabiting the Shahpur District. 


Sialkot District. 

33 P. R. 1893—Bariar Jats, Sialkot Tahsil. A sonless proprietor was 
not competent in the presence of brothers sons, 
and without their consent, to make a gift of the 
whole of his ancestral holding to his brother s 
daughter, who with her husband had resided in the 
donor’s house, and rendered him services. 


Section V. 


SISTERS AND THEIR ISSUE. 


Under the Customary Law the sister has 
ordinarily no right to succeed in the 
to succeed. presence of collaterals, though in certain 

tribes custom has allowed it. The onus of proving that 
lies on her. 

Right of sisters to succeed against collaterals. 

It is well established that the sisters are generally not recognized as 
heirs and the onus is on them to prove their claim as against collaterals 
however distant even if the property is non-ancestral (l). Under the 
general custom applicable to agriculturists, sisters as well as their issue are 
usually excluded from inheritance (2). There is no general custom in the 
Punjab in favour of the succession of sisters to the exclusion of collaterals 
as regards any kind of immoveable property, whether ancestral or non- 
ancestral (3). 

Paragraph 24 of Rattigan s Digest lays down that sisters are usually 
excluded, as well as their issue. It was urged on behalf of the sisters in 
Mst. Sant Kaur v. Slier Singh (4) that this paragraph really applied to 
cases where the property was ancestral, but the learned judges rejected 
this contention holding that the paragraph equally applied to cases of 
acquired property. But see Mst• Fatima Bibi v. Shah Niwaz etc. (5) in 


(1) Hussain Bibi v. Nigahia= A. I. It-1920 Lah. 410=1 Lah. 1—-55 !• • < 
Mst. Sant Kaur v. Sher Singh=A.. I. R. 1923 Lah. 476=4 Lah. 992= (3 . •< • 
Mst. Began v. Ali Gohar=k. I. R. 1934 Lah. 554=16 Lah. 4. 

(2) 1922, 71 I. C. 201. 


(3) 1921, 63 I. C. 544 

(4) A. I. R. 1928 Lah. 476=4 Lah. 392=73 I. C. 786. 

(5) 2 Lah. 98 . 
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which it was observed—“As for the general rule laid down in paragraph 
24 of Rattigan s Digest of the Customary Law , it is open to the same 
criticism, namely, that it is based mainly on authorities, regarding ancestral 
property and on the generally accepted principles of agnatic succession 
which do not apply in the case of acquired property.” 


The status of a sister is different from that of a daughter, and the 
mere fact that, among a tribe or a family, the daughter has a favoured 
place, does not raise a presumption that the same rule will apply to the 
sister. 


As observed in Ilam Din v. Mubarak (l)—'“ We find a material point 
of difference between a sister’s son and a daughter’s son. Whatever favour 
is extended by custom to daughters sons is extended in default of male 
issue : the daughter and her issue replace and are substituted for the sons 
and their issue in the case of a sonless man. But in the case of a sister, 
she and her issue do not take the place of sons and their issue. She is the 
daughter of a man who has living issue, the brother, who seeks to adopt 
or make a gift, and neither she nor her children are issue of the sonless 

man...Instances of succession by the sons of a resident daughter, or of 

valid gifts to a daughter s sons, whether or not resident, do not raise any 
strong presumption that a gift to a sister’s son would be valid, whether or 
not he had been brought up in the donor’s house unless there was an 
adoption, which would imply the assent of the brotherhood/’ 


Similarly, it was remarked in Nawab Ali v. Nathu (2)—“ We do 
not think that there can be any doubt that the succession of the sister and 
her descendants deos not stand upon the same footing as that of a daughter 
and her issue, though the former frequently comes immediately after the 
latter, where the principle of female succession is recognized.” 

“ In no system of law, that we are aware of, are the claims of 
daughter and sister, placed on the same footing and we cannot imagine 
that the agriculturists of this Province by a subtle train of reasoning would 
ever have put them on the same footing *’ (3). 


A daughter occupies generally a much more favourable position 
than a sister (4). 


Instances of succession of daughters in the presence of collaterals are 
insufficient to prove a custom of succession of sisters in preference to 
collaterals (5). When it is established that in a particular tribe collaterals 
exclude daughters even as regards non-ancestral property, a fortiori sisters 


(1) 140 P. R. 1893, p. 547. 

(2) 40 P. R. 1897, p. 18a 

(3) llamira v. Ham Singh— 134 P. R. 1907 [E.B.]. 

(4) 1921, 63 I. C. 544 ; 1926, 96 I. C. 907 ; See also 90 P. R, 1912 • 175 P p 
1889 ; 90 P. R. 1915, 

(5) 122 P. L. R. 1912. 
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and still more sister’s daughters would be excluded (l). When it is proved 
that" by custom daughters are excluded from inheritance in a certain 
family, it may be safely assumed that sisters and their sons are also 
excluded (2). 

In Balanda v. Mst. Sub cm (3) it was argued that where instances 
of exclusion of collaterals by sister could be established in a particular 
tribe, there would be greater reasons for holding that daughters likewise 
in that tribe excluded the collaterals. But this view did not find favour 
with the Judges on the ground that custom is not logical and cannot be 
extended by analogy. 

But see 71 P. R. 1892 ( Faiz-ud-Din v. Mst. Wajib-un-Nissa) in 
which it was remarked—“ When marriage into a different got involving, 
as it usually does, migration to another village is not obligatory, the position 
as regards succession of a daughter and of a sister is not so vastly 
different as it is when such marriages are obligatory. It may indeed from 
a particular point of view be regarded as identical. The tribe in such a 
case will be endogamous. See also 103 P. R 1900; 110 P. R. 1906 
[F. B.]. 

Thus under the customary law sisters are usually excluded from 
inheritance by agnates however distant When the sisters seek to inherit 
the estate of their deceased brother in preference to collaterals (of the 
tenth degree), the onus is on them to establish a custom in favour of their 
succession (4).— Dhotar Jats of Gujranwala District. 

The onus of proving that a sister or a sister’s son excludes male 
collaterals so near as great-grandsons of the common ancestors, lies, in the 
case of Hindu Jats, on the person who asserts it (5). 

In Faiz-ud-Din v. Mst . Wajib-un-Niss* (6), a case relating to Moghals 
of Kharkhauda in Rohtak District it was held that the burden of proof 
rested in the first instance upon the plaintiff, the sister and sister’s son 
claiming against male issue of the grand-father. 

In Sheran v. Mst. Skarman (7), in which the parties were Channar 
Jats of Lodhran Tahsil, Multan District, it was held that even assuming 
that the initial onus was on the defendant (sister) to rebut the inference to 
be drawn from the existence of a custom according to which collaterals 
excluded sisters from inheritance, the rules of inheritance as detailed in the 


(1) 94 P. L. R. 1911 at p. m. 

(2) 1921, 65 I. 0. 287, relacing to Ondh. 

(3) A. I. R. 1936 Lah 418=17 Lah. 232. 

(4) Mst. Chandan v. Khushal Sin(/h~A. I. R. 1934 Lali. 761—15 Lah.638; 
8ee alBo 1934, 156 I. C. 447—1935 Lah. 812. 

(5) 12 P. R 1882. 

(6) 71 P. R. 1892. 

(7) 117 P. R 1901. 
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re sufficient to shift the burden on to the plaintiffs 

(collaterals). 

In the case of Afghans of Mauza Nasran, Tahsil Hoshiarpur, it wa$ 
held that the married sister of a deceased intestate sonless proprietor, upon 
whom onus rested, failed to prove that collaterals in the 7th degree werQ 
too distant to compete successfully with her in the matter of succession 
to ancestral estate (I )• 

Sister versus proprietary body. 

The onus is on a sister or a sister’s son to prove their right of. 
succession as against near and possibly even remote collaterals, but in the ^ 
absence of any agnatic heirs their right to succeed appears to be preferable j 
to the rights of the proprietary body as Government especially in villages 
which are not homogeneous and are composed of proprietors belonging to 
different religions, different castes and different tribes (2). 

Both under custom as well as under Hindu Law, a sister is entitled 
to succeed in preference to the proprietary body (3). 

Para 24 of Rattigan s Digest only means that sisters and their issue 
are usually excluded by agnates however distant, not that a sister is not 
an heir at all even in the absence of any agnates (4). 

Sister cannot be regarded as the daughter of the penultimate 
proprietor. 

When a proprietor governed by the Customary Law of the Punjab 
dies leaving no sons but a sister, the latter cannot for purposes of inheritance 
be regarded as the daughter of the penultimate proprietor (5). 

Nature of sister’s estate. 

Sister’s estate, like that of any other female, is ordinarily one for F 
life only. She may, like a daughter under certain circumstances, transmit ' 
it to her own son. 

Ambala District. 

* Answer to Question No 47 .— 

“ 1887 .—The replies given state that a sister will succeed in the 
absence of a daughter or daughter’s son. It has already been noticed that a 
daughter can very rarely succeed, so that the case of a sister is so extremely 


(1) Sabli v. Niaz Muhammad Khan^ 55 P. It. 1909. 

(2) Muhammad Yar v. Malik Umar Hayat Khan-^Qb P. Ji. 1918 ; See also 
1919, 1 Lab. L. J. 40 to the same effect. 

(8) 100 I. C. 9l7=A. I. It. 1927 Lah. 255. 

(4) 1921, 3 Lah. 40 ; 1919, 1 Lah. L. J. 46. 

(5) 134 P. R. 1907 ; followed in 1923, 4 Lah. 392, c/\ No. 71 P. R. 1892 ; 110 

P. R. 1906 ; 120 P. R. 1909 ; 100 P. R. 1916 ; 1934, 156 I. C. 447=*A. I. R. 1935 
bah. 812. . 

* Customary Law of the Ambala District, p. 24 
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rare that it may be left out of account. Practically speaking, sisters never 
•succeed and at attestation this was strongly insisted on by Jats, Gujars 
and Sayyads. All the Jats except those of Jagadhri stated that the land 
would go to members of the patti, if of the same go/, in preference to the 
sister, and even to members of the tribe if there should be none of the 
same got . This is no doubt the popular view and in the very rare cases 
where sisters succeed at all it will generally be found that they hold by 
consent of the collaterals and under a gift executed by their brother during 
his life-time. Exceptional cases of this kind have no effect as instances 
of a custom, 

1918—The first sentence of Mr. Kensington’s reply is a correct 
presentment of existing custom, 

A. I. R. 1933 Lah. 1005—In Rupar Tahsil, sisters inherit in the 

= 147 1. C. 712 absence of near collaterals i.e fifth degree 
collaterals. 

28 P. R. 1901—Jats of village Raipur. Sister was allowed to succeed 
in the presence of a heterogeneous village body. 

Amritsar District. 

* Answer to Question No. 70 .— 

“ The property never devolves upon a sister or her sons. Most 
tribes however state that an unmarried daughter of a sonless and widowless 
proprietor succeeds to her father’s estate till her marriage (Answer to 
Question 60).” 

158 P. L. R. 1912—Telis migrants from Ajnala to Amritsar City 
Sister has got right to share under Muhammadan 
Law with cousins, 

35 P. R. 1909—Dogars, By custom a sister is entitled to succeed to 
acquired estate to the exclusion of collaterals 
(6th degree). 

Attock District. 

t Answer to Question No. 27. 

“It was unanimously stated at last Settlement that sisters can 
never inherit their brothers’ estate. No instances were quoted. This 
custom is again asserted now but the assertion is not corroborated by the 
few examples which have come to light. 

Inspite of the examples however it may be assumed that sisters have 
no right of succession in the presence of collaterals unless their degree of 
relationship be very remote.” 

4-r- — r—*—r~—r?-:- . ' : > ~~ 

* Customary Law of the Amritsar District, p. 32. 

•J* Customary Law of the Attock District, p. 28* 
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R. 1924 Lah. 265—Khattars. A sister can succeed to the estate 
L C. 331 left by her brother in preference to the collaterals of 
her father. With regard to ancestral estate the 
rights of a sister a|^ not superior to those of the 
collaterals. n 


Delhi District. 

* Answer to Question No. 70 .— 

u No, a sister or her sons cannot .inherit, but an unmarried sister must 
be maintained till marriage.” 


166 P. R. 1888—Kanchans of Delhi. Muhammadan Law applied in 
the absence of custom. Brothers were entitled to 
1 /4th share each and sisters to 1 /8th share each, 
of the property of the deceased. 


Dera Ghazi Khan District. 

f Answer to Question No. 47 .— 

“ Muhammadan tribes that profess to be governed by the Muham¬ 
madan Law in matters of inheritance say that sisters and their sons inherit 
as prescribed by that law. Kasranis, Khosas, Gurchanis and the Rajanpur 
Biloches state that sisters and their sons never succeed. 


Among Hindus the sister does not inherit nor does her son. The 
Jampur Hindus, however, say that in the absence of collaterals of the 
fourth degree sisters succeed.” 


C. A. 199 of 1895—Natkanis of Dera Ghazi Khan. Sister succeeds 
to a share. 


Dera Ismail Khan District. 

+ Answer to Question No. 26, Sec. V .— 

“ All tribes — 

If the deceased leaves no descendants, nor any of the other relations 
who succeed in their default, then his sisters, whether married or maiden, 
inherit equally. Failing them their sons take their mother’s shares. 

Note. —The Hindus of the Kulachi Tahsil state that the sisters or 
their issue can never inherit to the exclusion of the agnates. 


Ferozepur District. 

1" Answer to Question No. 58 .— 

“ Sisters and their sons never inherit the property.” 

Note .—The above is correct, in that sisters do not succeed qua sisters, but there 
are instances of unmarried sisters succeeding in the same way as unmarried daughters 
till marriage. 

Of course in the event of the complete absence of other heirs sisters might succeed. 


* Customary Law of the Delhi District, p. 37. 

Y Customary Law of the Dera Ghazi Khan District, p. 62. 
X Customary Law of the Dera Ismail Khan District, p. 41. 
IF Customary Law of the Ferozepur District, p. 209. 
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63 I. C..544—Bodla Jats. Sisters are excluded by collaterals (4th 
degree) from succession to non-ancestral estate of 
the last male holder. 

113 P. R. 1892—Dhariwal Jats of Fazilka Tahsil. A sister and her 
son are not preferred to collaterals descended from 
the grandfather of the deceased to succeed to the 
acquired estate of the deceased proprietor. 



Gujranwala District. 

* Answer to Question No . 55.— 

“ All tribes — 

listers and their sons are in no case entitled to inherit. Among 
Tahsil Wazirabad tribes and Arains (Tahsil Sharakpur) in default of 
collaterals up to fourth degree, the inheritance devolves upon daughters and 
in their default sisters and their sons inherit the estate. 

However, among Cheema Jats a childless proprietor is not competent 
to make a gift in favour of a sister's son in the presence of collaterals 
related to ihe donor in the sixth degree (See Punjab Record, Civil, 
No. 135 of 1894). ,# 


A. I. R. 1934 Lah. 761—Dhotar Jats of village Vinni in the Hafizabad 
= 15 Lah. 638 Tahsil. Sisters and their issue are usually 

= 148 I. C. 547 excluded from inheritance to ancestral property 

by agnates however remote. When the sisters 
seek to inherit the estate of their deceased brother 
in preference to collaterals of the tenth degree, 
the onus is on them to establish a custom in 
favour of their succession. 


Gujrat District. 

t Answer to Question No. 84 .— 

“ All tribes — 

In the absence of collaterals the sister and sister's son succeeds.” 

A. I. R. 1935 Lah. 812—Muhammadan Gujars of Gujrat District. 

= 156 1. C. 447 Sisters are excluded from ancestral property by 
collaterals. 

A. I. R. 1934 Lah. 351—Among Jats of Tahsil Kharian, sisters are 

= 15 Lah. 791 entitled to succeed to the property of their deceased 

= 150 1. C. 46 brothers which is not ancestral for their life or 

till their marriage. 

20 P. R. 1919—Swaiya Jats. Non-ancestral property., Sister not 
excluded by collaterals (9tfi degree). 

116 P. R. 1884—Gujars of Kharian Tahsil. Sister not excluded by 
collaterals (6th and 7th degree). The Muham¬ 
madan Law applied. 


* Customary Law of the Gujranwala District, p. 42. 
•jr Customary Law of the Gujrat District, p. 31. 
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18 P. R. 1881—Muhammadans of Mauza Rajoki, Gujrat Tahsil. By 
Muhammadan Law a sister’s son is excluded from 
succession to the estate of the deceased by col¬ 
laterals of the deceased. 

Gurdaspur District. 

* Answer to Question No- 26, Pcirt II. 

“ The answer to question 16 applies mutatis mutandis to this 
question also.” 

A. I. R. 1922 Lah. 406—Qureshis of Taragarh. Muhammadan Law 
_ 3 Lah. 278 applied. Sister took one-half and the collaterals 
= 69 I. C. 1000 (4th degree) took one-half.. 

A. I. R. 1922 Lah. 222—Qureshis. Muhammadan Law applied. 

= 3 Lah. 274 
= 69 I. C. 693 
Gurgaon District. 

t Answer to Question No. 1, Part II—Section III■ 

Sisters and their sons are in no case entitled to inherit ( All tribes). 
Note —Perhaps, following the analogy of the daughter s case, among 
the Sheikhs and Sayyads, the sister or sister’s son might have a right to 
inherit in the absence of male descendants through males of the same 
grandfather; but in no case is the Muhammadan Law of sharer atid 
residuary as regards the sister acted on. 

See notes on “ daughter.” Generally speaking, neither has any right 
to inherit; but the consent of the heirs (agnates) to the Successiort of tffe 
daughter or daughter’s son is more likely than in that of the Sister or 
sister’s son.” 

Hissar District, 
t Answer to Question No. 66. — 

“ All tribes — 

Sister and sister’s son are in no case entitled to inherit. 

Hoshiarpur District. 

«r Answer to Question No. 54 

“ Generally the right of sisters and their sons to succeed is not 
admitted, but Gujars, Pathans, Sainis and Sheikhs say they succeed in the 
absence of all collaterals, and Kalals say they can succeed in the absence 
of daughters and before collaterals of the sixth degree. ( See answer to 
question No. 45 given by Kalals). 

A. I. R. 1934 Lah.—Gujars of Dasuya Tahsil. Sisters are no 
554=16 Lah. 4 recognized as heirs in the presence of collaterals 
however distant. 

* Customary Law of the Gurdaspur District, p. 34. 
f Tupper ’0 Customary Law of the Punjab, Vol. II, p. 150. 

X Customary Law of the Hissar District, p. 44. 

«{ Customary Law of the Hoshiarpur District, p. 139. 
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1926, 96 I. C. 907—Sainis. Self-acquired estate. 


= 27 P. L. R. 419. 



67 P. R. 1915—Kakkazai Sheikhs of Hoshiarpur Town. Self- 
acquired estate. 

55 P. R. 1909—Afghans of village Nasran, Hoshiarpur Tahsil. 

Ancestral estate. The onus lay on the plaintiff 
to establish that by custom a sister is entitled to 
succeed to the ancestral estate of her deceased 
brother to the exclusion of his male collaterals 


(7th degree). 

12 P. R. 1882—Jats. Collaterals not excluded by sister’s son. 


Jhang District. 

* Answer to Question No. 79 (old question No. 25), 

“ All tribes .—In the presence of sons sisters do not inherit. In the 
absence of male lineal descendants, widows, daughters, mother of the 
deceased and unmarried sisters succeed successively till marriage. Sisters 
have the same rights as unmarried daughters till their marriage as laid 
down in answer to question No. 39. 


In the absence of collaterals, sisters get their full share and if they 
die, their sons succeed by representation to their mothers’ shares. Among 
Muhammadans those sisters who have been married to the collaterals of 
their brothers have prior rights compared with sisters married in different 
families or castes. 


In cases when inheritance could devolve on sisters, in their absence, 
sisters’ sons succeed to their mothers’ shares. The husband of a sister, 
however, is not entitled to succeed in any case.” 


A. I. R. 1936 Lah. 373—Amongst Nekokara Qureshis of Jhang 

= 162 I. C. 339 District, where a sister succeeds to her brother she 
is succeeded by her sons, but it there are no sons 
her husband does not succeed. If, however, the 
land in question is the self-acquired property of the 
sister her husband would succeed in the absence 
of sons. 

41 P. R. 1895—Bukhari Sayyads. Sister or a sister’s son not entitled 
to succeed in the presence of a collateral (5th 
degree). 


Jhelum District. 

f Answer to Question No. 68, 

“ Sayyads — 

A sister can hold until marriage only, if there are no descendants and 
no brothers. Her son-cannot inherit. 


* Customary Law of the Jhang District, p. 44. 
Customary Law of the Jhelum District, p. 49* 
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Awans of T alia gang , Mairs and Kahuts and Miscellaneous 
Chakwal tribes (not Kassars )— 

Sisters and their sons can inherit if there are no daughters and no 
agnates within the fourth degree. 

The shares of the latter would be computed according to the number 
of sisters. (The Awans subsequently stated that a sister can hold only until 
marriage in which case, of course, her sons could not inherit.) 


Khojas — 

Sister takes a share according to Muhammadan Law (no instances 
could be given ; the statement is understood to be made in order to prejudice 
creditors). 


Khokhars — 
No example. 


All other tribes .— 

A sister or her sons can never inherit.” 


A. I. R. 1924 Lah. 321—Khotis of Chak Hamid, Pind Dadan Khan 
= 71 I. C. 201 Tahsil. Non-ancestral estate. Sisters do not 

exclude collaterals (8th degree), 

A. I. R. 1921 Lah. 180—Jats. Acquired estate. Personal Law 
= 2 Lah. 98 applied. The contest was between sisters and 

= 60 I. C. 509 collaterals (9th degree). 


Jullundur District. 

* Answer to Question No. 54 .— 

" Sisters and their sons never inherit, but Gujjars, Dogars and 
miscellaneous Muhammadans of the Jullundur Tahsil say that in the absence 
of collaterals and daughters, sisters and their sons succeed, and their shares 
are computed according to the number of sisters, while among Arains and 
Awans of the same tahsil the property devolves upon sisters and their sons 
if the deceased makes the will in writing ; the shares being the same as 
given in deed.” 

1. L. R. 1 Lah. 433—Muhammadan Rajputs of village Choman, 

= 58 I. C. 986 Sister does not exclude collaterals (6th degree). 

I. L. R. 1 Lah. 1—Muhammadan Rajputs of Nakodar Tahsil. Self- 

= 55 I. C. 828 acquired estate. Sister does not exclude collaterals 
(8th degree). 

46 P. R. 1895—Lodhi Pathans. Ancestral estate. By custom grand¬ 
sons of a sister of the last male owner are not 
entitled to succeed to the ancestral estate of the 
deceased owner to the exclusion of his near 
collaterals. 


Customary Law of the Jullundur District, p. 43> 
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* Answer to Question No. 59 .— 

“ Where there are no sons, widows, mothers’ collaterals, daughters, 
ala maliks or others having a preferential right to succeed sisters are 
allowed to succeed. Such cases are not many, and there is no recognized 
custom on that account. * 

A. I. R. 1936 Lah. 660—Under the Customary Law of the Kangra 

= 165 I. C. 78 District, sister and sister’s son do not succeed to 
the deceased proprietor. 

A. I. R. 1931 Lah. 433—Among Ghirths of Kangra, sisters or sister’s 

= 135 I. C. 54 sons are excluded from succession. 

1921, 4 Lah. L. J. 336—Lamin Rajputs. Held not proved that 

= 1921 Lah. 176 sister and their issue have aright of succession 
in the absence of all male collaterals. 

72 P. R. 1907—Thakar Rajputs in Dada Siba Jagir. A sisters 
grandson is not entitled to succeed to the ancestral 
estate of his maternal uncle as against the Ala 
Malik Jagirdar. 

59 P. R. 1905—Girths of village Baldher of Tika Bonehr. A sister’s 
son who had rendered services to the deceased 
owner was preferred to the owners of the Tika. 

Karnal District. 

t Answer to Question No. 47 (Tahsil Kaithal and Parganah Indri) 

" The Rajputs of Indri stated that sisters or sister’s sons could only 
inherit if no male descendant of the deceased’s ancestor, who settled with 
the founders of the village, was in existence. Jats and Rors of Indri said 
they were excluded. The Thula or Patti would take the land, and the 
sister’s descendants the moveable property. Rajputs and Jats of Kaithal, 
while denying their right to inherit said that the owner could give them 
a share of his property by gift in his life-time. They gave examples of 
such gifts. 

Gujars, Rors, and Rains of Kaithal stated that they could not inherit. 
Under No. 48 however the Rains have mentioned an example of a sister 
inheriting the land of her childless brother. 

Too much stress must not be laid on instances of gifts made during 
life-time. The fact that a few such gifts have remained undisputed does 
not prove that they could properly be upheld, it objected to b> male 
collaterals/’ 



* Customary Law of the Ivangra District, p< 111‘ . . 

t Customary Law of the Karnal District (Tahsil Kaithal and Parganah Indri), p. 
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A. I. R 1937 Lah. 701—Jats of Thanesar Tahsil. Where there are 
= 1711 C 959 no collaterals of the fifth degree or less, a daughter 
or daughters son succeeds in preference to col- 
laterals of a more remote degree and a sister or 
sister’s son succeeds in preference to collaterals 
of a remoter degree than the fifth in the absence 
of a daughter or daughter’s son. 

Lahore District. 

* Answer to Question No 71 .— 

“ The rights of sisters and their descendants are similar to those of 
daughters as defined in answers to questions Nos. 61 and 65 (See page 440)- 
A rains of Faizpur Kalan —Sister excludes male cousins (C R. 2562 
of 1911). 

Arains —Sisters of a childless proprietor exclude a collateral in the 
inheritance of ancestral property (C- R 2367 of 1909). 

But among Arains of M. Bhogiwal collaterals exclude the sister, 
aunt, great-aunt and their children. (C. A. 1178 of 1910).” 

A. I. R. 1935 Lah. 532—Arains of Chunian Tahsil. Sister of the last 
= 155 1. C. 841 male holder is a preferential heir to collaterals of 
the third degree. 

A. I. R. 1930 Lah. 255—Khokhar Rajputs. According to the 
= 11 Lah. 298 Customary Law of Lahore District the sisters 

= 122 I. C. 722 have the same rights as daughters and are entitled 
to inherit the self-acquired property of the deceased. 
A sister, therefore, is preferential heir as against 
collateral heir in the 7th degree with regard to 
the self-acquired property of her brother. 

A. I. R. 1928 Lah. 870—Arains of Mauza Sane Kalan. A sister 
= 112 I. C. 840 excludes the uncle in succession to the ancestral 
estate left by her childless brother. 

13 1. C. 711—Jats of Mauza Bhadal In the presence of a collateral 
= 122 P. L. R. 1912 a sister has no right to succeed to ancestral 
or non-ancestral estate of her brother. 

51 P. L. R. 1904—Lodhi Pathans of Lahore City. In matters of 
succession the parties are governed by Muham¬ 
madan Law. 

174 P. R. 1889—Ghelan Arains. Sister succeeds in preference to 
cousins of the deceased proprietor. 

180 P. R. 1888—Balli Arains Niece excluded by sister. 

25 P. R. 1882—Bhatti Arains. Sisters not excluded by brother’s 
son. 


* Customary Law of the Lahore District, p. 36. 
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Ludhiana District. 

* Answer to Question No. 52. 

“ Sisters and their sons do not succeed in the presence of any 
collaterals who can prove their relationship to the deceased. Instances of 
sisters or their sons succeeding are very rare.” 

28 P. R. 1917—Muhammadan Rajputs, Ludhiana Tahsil. In the 

absence of a custom to the contrary the father s 
sister’s son had a preferential right of succession 
to the village proprietary body. 

29 P. R. 1911—Garewal Jats. Ancestral property. Sisters and 

sister’s daughters are excluded by collaterals 
(3rd degree). 

163 P. R. 1882-— Chunda Jats of Jagraon Tahsil. Land given by a 
brother to his sister, who had been abandoned by 
her husband for her maintenance and also for her 
son’s. Sister’s son dying without direct lineal 
heirs. Land did not revert to the heirs of the 
donor but went to the sister’s husband 

Lyallpur District. 

A. L R. 1923 Lah. 476 —Prima facie agnates of a deceased person 

= 4 Lah. 392 are entitled to a share in his estate even though 

= 73 I. C. 786 they live in another village and own no land in 
the village in which the land in dispute is situated. 
The onus lies on the sisters to establish that they 
have better claim to succeed to the property in 
dispute than the uncle or cousins. 

Mianwali District. 

t Answer to Question No. 26, section V . 

“ The property devolves upon sisters in the cases referred to in 
Answer No. 21 of this chapter. When the property devolves upon sisters, 
it is inherited by their sons after them, or at the time, if they are not alive. 
The shares are computed in proportion to the number of sisters. 

23 P. R. 1913—Pathans of Mauza Ballu Khel, Mianwali Tahsil. 

= 19 1. C. 750 By custom a mother and a step-mother succeed to 
the estate of a male proprietor to the exclusion of 
his sisters. 

Montgomery District. 

X Answer to Question No. 77—(Pakpattan and Dipalpur Tahsils). 

“ (l) All tribes, both Tahsils— Sisters get no share. 

(2) Wattu Rajputs, Mogals, Pathans, Qureshis and Chishtis of 
Dipalpur state that each sister takes a share equal to the share of an 

unmarried daughter.” ___ 

* Customary La\y of the Ludhiana District, p. 88. 
f Customary Law of the Mianwali District, p. 33. 

J Customary Law of the Montgomery District (Pakpattan and Dipalpur TahsiU), 
page 31. 
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Multan District. 

* Answer to Question No . 77. 

“ Excepting the tribes who tollow Hindu or Muhammadan Law the 
replies are as follows :— 

All tribes of Shujabad and Lodhran, Hindus of Maiki and all tribes of 
Multan (except Khatris, Aroras and Brahmans), and Muhammadans of 
Kabirwala, say that sisters succeed in the absence of sons, daughters, 
widows, daughters* sons and collaterals within four generations. Sisters 
sons succeed by representations to their mothers shares. 

Muhammadans of Maiki say that daughters but not daughters sons 
are preferred to sisters and that daughters’ sons are preferred to sisters sons. 


Brahmans, except Pushkarna Brahmans, Khatris and Aroras of 
Multan city, follow Hindu Law while the answer of rural members of these 
tribes is as in the answer to Question 35. 


Note.— Thu courts have hitherto followed Muhammadan Law, in regard to the 
Kalru tribes of the Multan Tahsil— vide Ruling 13 of 1919. 


117 P. R. 1901—Channar Jats of Lodhran Tahsil. Muhammadan 
= 182 P. L. R. 1901 Law followed. The collaterals failed to 
establish that they were entitled to succeed to 
immoveable estate to the exclusion of sister of 
the deceased. 


Muzaffargarh District. 

See answer to Question No. 34 on pages 448 to 452. 

A. I. R. 1924 Lah. 232—-Lak Jats. A sister or sister’s son excludes 

= 73 I. C. 308 collaterals (3rd degree). 

A. I. R. 1924 Lah. 195— Makwal Jats, Muzaffargarh Tahsil. In this 

= 73 I. C. 216 district the position of a sister is a strong one as 
against the collaterals of the last male holder 
and the onus lies on the collaterals to establish that 
they have a preferential right as against sisters and 
their sons. 

48 P. R. 1917—Mahwal Jats, Alipur Tahsil. A sister does not 
exclude collaterals in succession to ancestral estate 
whether she be married in the family or not. 

104 P. R. 1914—Gurmani Biloches. A sister succeeds in preference 
to collaterals (5th and 6th degrees). Her marrying 
outside her brother’s family will make no difference. 

44 P. R. 1909—Pan wars of Muzaffargarh Tahsil. Ancestral estate. 
Sister excludes collaterals (5th degree). 


* Customary Law of the Multan District, p, 330. 
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66 P. R. 1902—Jatoi Biloches. Governed by Muhammadan Law. 

The sister of a sonless proprietor is entitled to 
succeed to half of his estate as a residuary and the 
other half goes to the daughter of the sonless 
proprietor as a sharer. 

Peshawar District. 

* Answer to Question No. 66 .— 

“ Sisters’ sons or other descendants cannot in any case succeed. 
Sisters if they have no other means of support are entitled to maintenance 
from the estate till marriage.” 

Rawalpindi District. 

t Answer to Question No 27.— 

“ The reply by all tribes in all tahsils is, as at last settlement, that 
sisters and sisters’ sons cannot inherit, unless they are on other ground 
collaterals entitled to succeed. I have noted a few instances in which 
sisters have been allowed to succeed, but these are merely curiosities and 
do not shake the general custom.” 

Rohtak District. 

+ Answer to Question No. 66 .— 

“ All tribes throughout reply that sisters or their sons have no claim 
to inherit, except the Sheikhs and Pathans of Jhajjar outside the Guriani 
Zail who say that whole sister, or, if more than one, sisters alive, and the 
sons of sisters dead, inherit per stirpes in the absence of sons and their 
descendants, male or female, widow, daughter and her descendants, male 
or female, father, mother, whole brothers and their descendants. Step¬ 
sisters and their descendants would not inherit except in the absence also 
of step-brothers and their descendants. Compare 61 above. ’ 

A. I. R. 1925 P. C. 99—Sayyads of Kharkhauda. Brothers succeed 

= 6 Lah. 117 to the estate of a deceased brother to the exclusion 

= 88 I. C. 114 of sisters. 

100 P. R. 1916—Pathans of Shahabad, Thanesar Tahsil. Sister or 
sister’s son not preferred to collaterals (5th 
degree). 

53 P. R. 1915—Qureshi Sheikhs of Gohana. Collateral (4th degree) 
does not exclude a sister. 

71 P. R. 1892—Moghals of Kharkhauda. Sister and sister’s , son 
exclude descendants of the deceased’s grand-father 
i.e■ deceased’s uncle’s son. 

163 P. R. 1890—Sheikhs of Jhajjar. Sister does not succeed in 
preference to the half-brother of the deceased 
proprietor. 



* Customary Law of the Peshawar District, p. 18. 

-J* Customary Law of the Rawalpindi District, p. 49. 
J Customary Law of the Rohtak District, p. 36. 
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173 P. R. 1889—Sayyads of Kharkhauda. By custom a sisters 
son has no right to succeed in preference^ to a 
paternal uncle’s son- 

Shah pur District. 

* A nswer to Question No. 26. 

All Mttsalmans 

If the deceased have left no father, mother, widow or daughter and 
no male lineal descendant through males of his father, nor the widow of 
such lineal descendant of his father, his unmarried sisters succeed in equal 
shares to his whole property to the exclusion of his uncles- But the 
sister’s powers are limited to those of the daughter, and on her death or 
marriage the estate reverts to the brother’s agnate heirs ; married sisters 
and sisters’ sons are in no case entitled to inherit 

Exception. In some families of Tiwanas and Sayyads a sister can 
in no case inherit, but is entitled only to maintenance. 

Hindus . 

Sisters and sisters’ sons are in no case entitled to inherit to the 
exclusion of agnate heirs. 

Note. —The custom in regard to inheritance by sisters and sisters’ 
sons follow that regarding inheritance by daughters and daughter s sons, 
(See answers 16—20.) 

A I. R. 1933 Lah. 326—It is a ganeral rule that an unmarried sister 

= 14Lah. 606 among Tiwanas in the Shahpur District excludes 

= 143 I. C. 89 collaterals till marriage or death. To this rule 

there is an exception which is to the effect that in 
some families of Tiwanas and Sayyads, sisters 
do not inherit but are only entitled to maintenance. 
And those that claim the benefit of this exception 
must show that they are amongst the few families 
of Tiwanas which come within the exception and 
which are outside the general rule. 

65 p. R. 1918—Mauza Deowal, Bhera Tahsil. In the absence of 
collaterals a sister or a sister’s son has a preferential 
right of succession by custom to those of the 
proprietary body or Government. 

Sialkot District. 

t Question 55.—Does the property ever devolve upon sister or 
sister’s sons ? 

Ans. —Yes. 



* Customary Taw of the Shahpur District, p. 53. 
Customary Law of the Sialkot District, p. 33. 
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Sirsa District fold), 
f Answer to Question No. 26 — 

“ Sisters and their sons are in no case entitled to inherit (All tribes 
except Rains). 

The custom regarding inheritance by sisters and their sons is the 
same as that regarding daughters and their sons (see answers 16-20), that 
is, there are instances in which sisters and their sons were allowed to 
succeed, but as a general rule they are excluded from the inheritance and 
where they did succeed it seems to have been with consent of the agnates- 

Sisters’ son and grandson. 

Under custom the ordinary rule is that a sisters son or a grandson 
does not succeed in the presence of near agnates, the onus being on 
them (l). 

Section VI. 

A G N ATE S (Collaterals). 

90 . In the absence of the male descendants, and of 
the females and their issue \vh ) have got by custom right 
to succeed in preference to collaterals or, when the right 
of such females or their issue terminates, the property 
passes to the collaterals of the deceased. Rule of 
representation generally governs collateral succession. 

“ Agnates ” and " Cognates ’’—-difference explained. 

Sir Henry Maine’s description of agnatic kinship is as follows : 

“ A table of cognates is, of course, formed by taking each lineal 
ancestor in turn, and including all his descendants of both sexes in the 
tabular view. If then, in tracing the various branches of such a genealogical 
table or tree, we stop wherever we come to the name of a female, and 
pursue that particular branch or ramification no further, all who remain 
after the descendants of women have been excluded are agnates, and their 
connection together is agiiatic relationship. I dwell a little on the process 
which is practically followed in separating them born the cognates, because 
it explains a memorable legal maxim, Mubir est finis fatniliae—a. woman 
is the terminus of the family. A female name closes the branch or twig of 
the genealogy in which it occurs. None of the descendants of a female are 
included in the primitive notion of family relationship. If the system of 
archaic law at which we are looking be one which admits adoption, we must 


t Tapper's Customary Law of tli« Punjab, Vol. IV, p. 132. 
(1) 71 P. K. 1892 ; 143 P. L. R. 1912. 
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add to the agnates thus obtained all persons, male or female, who have been 
brought into the family by the artificial extension of its boundaries. But 
the descendants of such persons^will only be agnates 'if they satisfy the 
conditions which have just been described ” (l). 


Right of collaterals to succeed. 

In the absence of the male descendants and widow of the deceased, 
and subject to the right of daughter, daughter’s issue, mother, sister, sister’s 
issue, and khana-damad to succeed in preference to collaterals, the 
property passes to the deceased’s collaterals or agnates as they are called. 
When the relation between two persons is such that one of them is 
descended from the other in a direct line, as between a man and his father, 
grandfather, son or grandson, such relation is called lineal consanguinity. 
But, when the relation is such that neither of them is descended in a direct 
line from the other, but both are descended from the same ancestor, the 
relation is collateral consanguinity, and the persons are collaterals, or agnates 
to each other. 


Right of representation. 

The first rule of collateral succession is that the estate of the deceased 
is regarded to have reverted to the nearest lineal male ascendant of the 
deceased, and descent is then traced out from him To illustrate it— 


A (dead) 


B (dead) C (dead) D (alive) 

I I 

FI (alive) 

E (deceased) f ) 

F (alive) G (alive) 


E, a male proprietor dies, leaving no heirs. His estate would revert to 
B and descent would be traced out from him. If B himself is dead without 
any heirs, it will ascend up, until it reaches A, an ancestor from whom 
descent is to be traced. In the illustration cited above, A himself is dead, 
but he has left lineal descendants from his son C and his son D. F and G 
sons of C will inherit one-half and one-half will go to D. 


Right of representation prevails amongst collaterals, by virtue of 
which descendants in different degrees from a common ancestor succeed to 
the share which their immediate ancestor, if alive, would have succeeded to. 
Thus, in the above illustration, although C is dead, his sons F and G would 
get what C had got, if alive, that is, one-half of the share, the other half 
going to D, another son of A living. 

The ordinary rule of succession under customary law is that on the 
death of a proprietor without direct male issue, his collateral heirs are 


(1) Maine’s Ancient Law, 1863, p. 148. 
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j by the rule of representation entitled to inherit together, and not to the 
/ exclusion of each other. It is not in the power of a proprietor himself 
to alter this succession H) 

As a general rule, among agriculturists, whether Hindus or Muham¬ 
madans, the descendants in different degrees from a common ancestor are 
usually regarded as equally entitled in matters of succession to sonless 
members of the family (2). 

Authorities. 

Banias. 

81 P, R 1874—of Jagadhri, Ambala District, allow representation. 
Brahmins . 

A. 1. R 1936 Lah. 679\ Gaur Brahmins of Chiragh Dehli. Rule of 
= 166 I. C. 478 I representation prevails. Remoter kindred 

A I. R. 1936 Lah 151 [ are not excluded by nearer kindred. 

= 161 I C 844- ' 

123 P. R. 1879—Agricultural Brahmins, Ferozepur District, follow 
the law of representation 

23 P- R- 1884 — Agricultural Brahmins, Gujranwala District, follow 
representation. 




Jats. 

75 P. R. 1883—Hindu Jats, Jullutidur District- Right of representa¬ 

tion exists. 

76 P. R. 1879—Jats, Ludhiana District, rule of representation 

prevails. 

21 P- R. 1881—Jats of Pipli, Ambala District, allow representation. 

C. A. 821 of 1882 Jats of Ambala District. Rule of representation 
prevails 

102 P. R. 1876—Hindu Jats of Delhi District. Right of representa- 
tion exists. 


Khatris. 

44 P. R. 1884—Khatris of Lahore follow representation. 

19 P. R. 1874—Sikh Khatris of Gujranwala, follow the rule of 
representation. 

Pathans. 

50 P. R K04—Pathans, Peshawar District. Grandsons succeed with 
sons. 

18 P. R. 1889—Gurdezis of Multan. Rule of representation 
followed. 


(2) 130 P. R. 1888 ; See also 80 P. R. 1882, P- 231 ; 63 P. R* 1871 ; 146 P. R 
1889 • 61 P. R. 1916 : 17 P. R 1913 ; 8 P. R 1907 ; HO P. B 1908 ; 2 Lah. 383 
0 Lah. 117 P. C. : 4 Lah. L. J. 496 : 68 L C. 767 ; 1922, 79 L C. 211 ; 99 P. R. 1893 
3 P. R. 1890 ; 129 P. R. 1890 ; 148 P. B. 1890 ; 176 P. B- 1889 ; 51 P. L. R. 190B 
75 P. L. R. 1904 , 2 P. R. 1882. 
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Udjfcuts. 

63 P. R. 1871—Rajputs, Amritsar District. Sbti does nbt exclude 
grandsons. 

Sid Is. 

A- I RL 19^8 Lah. 291— Siafls of jh'ang district. Right of represente- 

— 9 Lah 180 tion is recognized to the fullest extent. 

See also ndtes on pciges 311 to 31 61 

Principle of representation does not apply where parties are 
governed by personal law and not by custom. 

Where the parties are admittedly governed by their ^personal laW 
and not by custom, the principle of representation does not apply, as it is 
not r6cogfcized eithet by MifhUmmadah o t Hindu Law (l). The dictum of 
Laf Chanel J. in 140 P. R. 1^08, that the customary rule of represehtatibtt 
prevails generally throughout the prOVihce among agriculturists as Well as 
non-agrichlturists Without distinction of caste, cfeed and Calling, canribt be 
accepted Without qualification (2). It was, ■RbWWfer, conceded in Sttyfctd 
Muhammad v. Mst. Aziin-un-Nisa (3), a case relating t6 SayytcidS of 
Atnbala District, that the Shi a law recognizes the principle of representa¬ 
tion, and in that case the judgement of Lai Chand J. in 140 P. R. 1908 is 
cited as an authority that the right of representation prevails generally in 
the province. This general remark obviously applies to tribes governed 
by ciistomary law only. 

Among Rawals of the village Pandori Bibi in the Tahsil and District 
of Hoshiarpur, there is a custom modifying Muhammadari Law to the 
extent of allowing the son of a predeceased 1 * 3 4 5 son to succeed his grand¬ 
father (4). 

But where parties are governed by strict Muhammaddii Law, there 
is no theory of representation of a son who has predeceased his father (5)'. 

Principle of representation applies to females also. 

Sex is not a bar to representation. 

See notes on page 312. 

Right of representation- whole blood v half blood— Pagvand 

and Chudawand rule. 

Article 2$ of Rattigans Digest rufns as follows 

“ In tlte case of coltaftefatl succession, in a contest between delations 
of the whole bloOd and those of the half-blood, th'C colift rrifiy presume, 
until the contrary is proved, that— 


(1) 1925. 6 Lah. 124— Avdras of Amritsar. 

(*2j See also 113 P. K- 

(3) A. I. ii mb Lah. 54®== 156 I. C. 61 

(4) Panno Lai v. Muhammad Hussain— A. L R. 1931 Lah. 231—1311. C. 288. 

(5) A. 1. R. 1934 Lah. 902=16 Lah. 12 —Pathans of Ludhiana City. 
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{a) when the property of the common ancestor was distributed 
according to the rule of chundavand (per stirpes ), the whole blood excludes 
the half-blood ; and 

(/;) where the property of the common ancestor was distributed 
according to the- rule of pagvand (per capita), the whole blood and half 
blood succeed together. , 


But where the„ brothers of the whole blood subsequently form 
separate groups and so regulate succession amongst themselves as to alter 
the original rule tof distribution (e.g , from pagvand to chundavand), the 
presumption arising from the original rule of distribution will cease to 
operate.” ^ s \ 

Prior to 1891, there were no settled rules on the subject. Many 
reported decisions deal with this question but they lay down no general 
rule under which relations of the whole blood exclude those of the half- 
blood. Some cases were decided according to Hindu and Muhammadan 
Law in the absence of custom. In Ghulam Muhammad v. Muhammad 
Bakhsh (l), the facts were as follows :— 


r 

A 


r~ 

1st wife 

l 


f~ 

E 

defendant 


) 

B 


Allah Ditta 

l _ 


F 

defendant 


r~~ 

c 

_ plaintiff 

G 

defendant 


— ) 

.2nd wife 

^ i 


i 

D 

‘whose 
property 
was in 
dispute. 


D died leaving his full brother C and three nephews E, F and G, from his 
half-brother B. It was proved in evidence that the distribution on the 
death of Allah Ditta was pagvand , that is, his four sons A, B, C and D 
succeeded in equal shares. It was held — 


When it appears that— 

(a) the property of the common ancestor was distributed according to 
the rule of chundavand , it may be presumed, until the contrary is proved, 
that the whole blood excludes the half-blcod, or 

( h) that the property of the common ancestor was distributed 
according to the rule of pagvand , the court may presume, until the contrary 
is proved, that the whole blood and half-blood succeed together. 


As explained in Mohar Singh v. Kala Singh (2), when the whole 
blood is found to exclude the half-blood in collateral succession after a 
chundavand distribution, the reason is that the family and the family 
property have been split up into groups and portions ; and it is probable that 


(1) 4 P. R. 1891 [F. B.]. 

(2) 82 P. R. 1891, p. 198. 
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the preference of whole or half-blood depends ultimately upon the 
constitution of the family, in respect of the particular portion of ancestral 
estate which is the subject of dispute (l). 

In the case of collateral succession, in a contest between the whole 
blood and the half-blood, the court may presume, until the contrary 
is proved, that when the property of the common ancestor was distributed 
per capita {pagvand) the whole blood and half-blood succeed together but 
where brothers of the whole blood subsequently form separate groups and so 
regulate succession among themselves as to alter the rule of distribution, the 
presumption will cease to operate (2). 

Group theory. 

Even if there was no division by chundavand , the whole blood will 
exclude the half if the distribution has been by groups. In Mohar Singh 
v. Kala Singh (3) a proprietor had two wives. On his death the land was 
divided^imong his sons in two groups, one group getting one-fifth and the 
other four-fifths, from different wives, and each group had ever since dealt 
with its portion separately. On the death of one of the sons the dispute 
arose whether the custom of chundavand or pagvand prevailed at the time 
of the suit, but it was found that the old rule of distribution was 
chundavand . Held, that as in the distribution on the death of the father, 
the parties intended that thenceforth each group of sons should hold its own 
portion independently of the other and as each group of whole blood 
had ever since held its portion separately from the other, this was virtually 
a chundavand distribution and in the absence of a special custom, the 
presumption was that the full blood, who formed one group excluded' 

half-blood members of the other group. 

This principle was applied in Sohel Singh v. Uttam Singh 
(4), a case relating to Jats of the Ludhiana district. In this case G 
had two wives and three sons by one wife and one son from 

the other and his property was divided into | and £ between 

the three brothers and the fourth respectively and one of the three brothers 
died. It was held that the division of the paternal estate was neither 
strictly in accordance with the pagvand rule or chundavand , but it was a 
division in which the existence of two families, one by each wife, was 

recognized and consequently that the whole blood excluded the half-blood 
.n the inheritance to the estate of the deceased proprietor. 

(1) See also Khudci Yar v. Muhammad Yar—A. I. R. 1927 Lah. 400=8 Lah. 
127; Sker Khan v. Mohammad Khan—X . T. R. 1924 Lah 505—5 Lah. 117; 65 P. R. 
1917; 5 Lah. 278 P. C.; 73 I. C. 675 ; 91 I. C. 482; 69 I. C. 474 : 31 P. R. 1903; 68 P. R. 
1896. 

(2) Khuda Yar v Muhammad Yar— A. I. R. 1927 Lah. 400=8 Lah. 127; See 
also A. I. R. 1924 Lah. 5Q$; 34 P. R. 1900; 29 P. R. 1900 ; 33 P. R. 1919; 4 P. R. 1891 
[F. B.] 

(3) 32 P. R. 1891. 

(4) 48 P. R. 1891. 
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\yhere the father bad allotted bis prpperty anjpng the issues pf two 


l^ivas irnthe prgpprtiop of f tP one spn by first wife and f to two spns by 
second wife, and the two groups held ffieir shares separately* apd on the 
djeath of one of the t\yo brothers, there was a contest between fhe whole 
and half-blood : held, that the father had himself ipade the distribution 
per stirpes , though he did not allot exactly equal shares to the descendants 
of each wife ap is usual in cases of chunclayaud ; but allotment according 
to groups formed by such descendants was a far more essential feature of 
such division than equality of the shares given to each group, and that the 
half-blood failed to show a right of custom in the face of the above 
circumstances, and the initial presumption against their claim was not 
rebutted (l). 

In 1934, 150 I. C. 641 (A. I. R. 1934 Pesh. 34) the learned Judicial 
Compiissioners (Peshawar) observed that the rule of presumption giving 
preference to full-blood is based on the theory of groups Whpre np 
grouping has taken place, the general rule i.e (the pagvand) prevails and the 
whole blood and the half-blood succeed equally (2). 

When an estate devolves upon brothers who are joint, all of them 
succeed to it in equal shares, ac.cprding to the pagyand yule. Jf later qp 
the brothers effect a division of property, and one set of uterjnp brothers 
regain joipt and the other brothers separate their share and ppe of the 
brothers dies, fhp utprinp brothers alqpe succeed to his prpperty tP the 
explpsipp of his half-brpthers f 3). 

Apr png Niazi Patjians pf Isakhel, District Miapwali, a PP*‘ S °P 
dies topless leaving hirp surviving several brothers sorpe of whpm are of 
full blood and others are of half-blppd, then the brothers pf fpll blood 
succeed tP h^ property tP the pxclusipp qf hjs half-brpthers (4). 

If ip a cpse there js nejther proof of any prigipal distribution npr of 
the subsequent copdppt referred to above, the Court must fipd whether 
%\\e pagvand or the chifiuifivand rule prevails jn the farpily apd decide the 
questipn of whole or half-bipod accordingly (5). 

Onus of proof.—rThe presumption arising under the authority of 
/ 4 P. R. 1891 [F. B ] that where the property of a common ancestor was 
distributed according to the rule of pagvand the whole blood and half- 
blood succeed together is one of facts and open to rebuttal (6). But the 
onus of proving that the whole blood excludes the half lies on the party 

alleging it (7). ___ 

m Pi r BaWcsfi v, Karin B(\khsh~2% P. R- 18$p,; Spe also 143 P-ft. 188$ 
JHfakh(in Si]igh v. Bakhshish Singh—fi* I* R. 1H35 Jjah. 61—16 Lnh. 742. 

(2) 1934 ; 148 I. C- 686 ; See also 1934. 156 I.'C. 1026. 

(3) Shafyftdi\t Khay v. Rajg^k. J: R. 1935 bah* $70=156 I. C. 1026. 

(4) 1928, 1I. -C. 9Q. 

(5) See 12 P. R. 1891. 

(6) See 73 I. C. 675 ; 256 P. L. R. 1912. 

(7) 73 I. C. 577. 
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Instances where whole blood have excluded the half-blood. 

Anibala District . 

57 P R. 1889— Muhammadan Rajputs, Pipli Tahsil, Ambala District. 


The rule fluctuates. 


No. 821 of 1882 — Jats of Ambala District. 

No. 1140 of 1883—Rains Jats of Ambala District. 

A tnritsar District. 

C. A 1160 of 1877—Kolair Jats, Amritsar District. 

63 P. R 1885—Sindhu Jats. 

48 P. R. 1886—Aulakh Jats. 

134 P. R. 1892—Randhawa Jats of Mauza Chamjari, Tahsil 


Ajnala. 


Delhi District . 

72 P. R. 1915—Jats of Mauza Kakrola, Tahsil Delhi. 
Ferozepur District. 

187 P. R. 1883—Khosa Rajputs of Moga Tahsil. 

53 P. R. 1886 ) 

li P. R. 1889 | Dogar Jats of Ferozepur District. 

No. 2190 of 1886 > 

Gujrat District . 


| Chibhs of Gujrat District. 


C. A. 380 of 1883 
17 P. R. 1885 


34 P. R. 1900—Qureshis of Gujrat District. 

Gnrdaspur District . 

84 P. R. 1893—Satnrai Jats of Tahsil Batala. 

5 P. R. }909 —Sajrai Jats of Batala Tahsil. 

Hissar District. 

143 P. R. 1892—Siddhu Rarar Jats of Hissar District. 
Hoshiarpur District. 

31 P. R. 1903—Naru Rajputs, Hoshiarpur Tahsil. 

50 P. R. 1915—-Rajputs of Tahsil Una. 

Jullundur District. 

5 P. R. 1884—Hindu Jats, Phillaur Tahsil. 

Kangra District . 

22 P. R. 1902—Hindu Rathis, Palampur Tahsil, 

Karnal District . 

No. 925 of 1881 ] 

reported at page rMahajans of Karnal District. 

210 of P. R. 1882 ^ 

Lahore District . 

32 P. R. 1891—Jats, Lahore District. 
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Ludhiana District. 

48 P. R. 1891—Sikhan Jats, Ludhiana District. 

119 P. R. 1893—Bundher Jats, Ludhiana District. 

V 

Mianwali District . 

33 P. R. 1919—Kalian Jats of Mianwali District. 

68 I. C. 681—Janjhuas of Mianwali District. 

A. I. R. 1927 Lah. 400—A wans of Mauza Nammal, Mianwali 

= 8 Lah. 127 District. 

Multan District . 

25 P. R. 1873—Aroras of Multan District. 

Rohtak District. 

53 P. R. 1886—Sanwan Jats of Mauza Daolu, Rohtak District. 
Sialkot District . 

31 P. R. 1894—Ghumar Jats of Mauza Sambaryal, Tahsil Daska. 

27 P. R. 1912—Salaria Rajputs of Mauza Paral, Tahsil Zafarwal, 
Sialkot. 

26 P. L. R. 1915—Jats of village Dogranwali, Sialkot District. 
Shahpur District . 

150 P. R. 1888—Bhatti Rajputs of Shahpur District. 

1924, 5 Lah. 278 P. C.— Mekans of Shahpur District. 

Miscellaneous. 

63 P. R. 1867—Muhammadans, Ferozepur District. Muhammadan 
Law followed. 

82 P. R. 1866—Hindus of Ambala District governed by Hindu Law. 

Instances where whole blood and half-blood succeeded together 

Ambala District- 

127 P. R. 1884—Sidliu Jats of Jagadhri. 

71 P. R. 1887—Bains Jats of Tahsil Rupar. 

11 p. R. 1905—Sheikhs of Mulana, Ambala District. 

Attock District. 

58 P. R. 1892—Sheikhs of Satnan, Tahsil Attock. 

29 P. R. 1900 — Kutab SHahi A wans of Attock Tahsil. 

1925, 91 I. C. 482—Ferozal Khattars, Attock District. 

i . • 

Ferozepur District. 

105 P. R. 1876—Bagri Jats of Ferozepur District. 

4 P. R. 1893—Jats of Moga Tahsil. 

Gujranwala District. 

148 P. R- 1908—““Samra Jats of Hafizabad Tahsil. . 

Gitjrat District . 1 

4 P. R. 1891—Muhammadan Jats. 1 : - • ■ - 
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6 urdaspur District. 

58 P. R. 1911—Sidhu Jats of Tahsil Gurdaspur. 

Hoshiarpur District. 

45 P. R. 1890—Naru Rajputs of Hoshiarpur District. But see 
31 P. R. 1903 (p. 99) quoted above in which 
opposite view has been held regarding Naru Rajputs 
of Hoshiarpur Tahsil. 

12 P. R. 1891—Muhammadan Jats, Hoshiarpur District. 

Jhang District . 

50 P. R. 1909—Sials of Jhang District. 

Jhelum District• 

22 P. R. 1899—A wans, Talagang Tahsil. 

Jullundur District . 

110 P. R. 1891—Baryah Rajputs, Jullundur District. 

68 P. R. 1893—Jats, Nawashahr Tahsil. 

Karnal District. 

22 P. L. R. 1913—Jats of Karnal District. 

Lahore District . 

75 P. R. 1889 —Chohl Jats of Lahore District. 

Ludhiana District. 

176 P. R. 1889—Jats of Ludhiana Tahsil. 

Mianwtili District . 

65 P. R. 1917 ) Awans of Mianwali District. Both these cases 

1923, 5 Lah. 117 ) were distinguished in 1926, 8 Lah. 127 for 

“ Nammal ” tract. 

Peshaxmr District . 

68 P. R. 1896—Mitha Khel Pathans, Peshawar District. 

Rohtak District. 

29 P. R. 1905—Yusafzai Pathans, Rohtak District, 

Shahpur District. 

97 P. R. 1919 Gondals of Tahsil Shahpur, 

Sialkot District• 

47 P. R 1901—Bedi Khatris of Sialkot District. 

The position of collaterals residing in another village—( a ) against 
cognates, (6) against proprietary body. 

As a general rule, the mere fact that collaterals are resident in 
another village is no bar to their succeeding to ancestral land, but 
where the property is self-acquired their rights are sometimes postponed 
till the extinction of near cognates* 
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In Lokha v. Hart (l) the parties were Hindii Girths of the Kangra 
District. The land in dispute was sit hate in Mauza B, afifd was self-* 
acquired by one A, who had migrated from N, the village of his origin. 
A’s son K, died sonless leaving a widow, who gave the land to her 
daughter's sons. The plaintiffs, residents of N, were descendants of an 
ancestor of A and claimed the land. It was observed by Plowden S. J. 
—“ If the land were in the village of the parties, and it had been shown 
that it had devolved upon Kinatu from a common ancestor of the parties, 
or even if this last circumstance could not be shown, the presumption 
might and probably would be in favour of the plaintiffs, as the nearest 
kinsmen of the last holder, the deceased Kinatu. But it is a very material 
difference that the land is in a different village, and has neVer been Enjoyed 
by a common ancestor of the plaintiffs atid of Kinattf. 


The nearest kinsmen of a deceased sonless man ate hot necessarily 
his heirs in respect of his property of eWery descriptioh including land, 
wherever situate. We know by experience that when’ the society at which 
they and the deceased are members, is an exogamous one the nearest 
kinsmen are commonly the heir to his ancestral land in the same village, 
to the exclusion of daughters and their issue. There is in such circum¬ 
stances a double foundation for the title of kinsmen, one, community of 
descent, and, the other, that the land is part ancf parcel of the village 
territory occupied by their ancestors. But when a kinSm'an h'aS separated 
himself from family of origin, and migrated to another territory and 
acquired land there, and his line becomes extinct for lack of lineal male 
descendants, the only title which the kinsmen of the last mate holder can 
stand upon is one by community of descent. It is not known to the 
courts by experience that this alone is commonly recognised as being a 
good title to land in the village where the deceased or his ancestor had 
settled, and in which the kinsmen are strangers In such cases the land 
has not, as in tire fofrnef class, devolved from a common ancestor. The 
conditions in the two classes of cases are dissimilar ; and there is no 
knowledge by experience, upon which a presumption in favour of the 
kinsmen can be founded.” 


In M'kt.-Ichhri v. Jaxmhira (2> a dispute was regarding succession 
to the property of a deceased souless proprietor, in respect of property 
acquired by the latters father. It was found that plaintiffs-collaterals 
were descended from a common ancestor f>(it resided in a village different 
from the village of origin and the defendant had married a member of 
the same caste ancf resided with him in the village of origin and had 
entered upon actual possession of the property since the death of the 
deceased proprietor's'Widow. Held, that if the land in 1 suit! Were’ ancestral 
and the plaintiffs resident of the village', the daughters could nOt Succeed iit 

(1) 64 r\ n. xmi 

(2) 18 P. It. I89t>. 
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preference to the collaterals of the last owner, but that under the special 
circumstances of the case, the burden of proof lay on the plaintifis who 
failed to show that they' could oust the defendants from her father s 


inheritance 

To the same effect see Sham Rain v. Mst. Hemi Bai (l), a case 
relating to Dhal Khatris of Muzaffargarh District. 

In Rukan Din v. Mst . Mariam (2) it was held that where a new 
village was founded within boundaries of the old village, the proprietors of 
the new village held not a preferential right of succession to the estate 
of a deceased sonless proprietor over the near collaterals residing in the old 
Mauza . In Chet Singh v Samand Singh (3), a case relating to Dhillon 
Jats of Amritsar District, it was also observed that there was no rule of 
customary law in force excluding collaterals resident in another village, 
in favour of proprietors in the deceased s village though not related 
to him. 

In Khuda Yar v. Sultan (4) again, the plaintiffs, collaterals, who 
owned no land in the village in question, upon whom the onus rested, 
failed to establish a custom under which they excluded the deceased s 
daughter’s sons from succession to his acquired property. It was similarly 
remarked in Kala Singh v. Narain Singh (5) that where it could be shown 
that the family of the objectors to an alienation had for generations back 
entirely cut themselves off from their village of origin, and had settled in 
another vil’age, or that they had unmistakably shown by their conduct 
that they had given up any rights they might have had to property in such 
village of origin, the onus would rightly be laid on the collaterals to prove 
their right to object to an alienation of land situate in a village other 
than that in which they themselves resided. 


The point again came for decision before a Full Bench in Daya Ram 
v. Sohel Singh (6) in which it was held that it was not laid down by 
Lokha v. Hari (7) and other subsequent rulings on the subject, that mere 
community of descent gave the agnates of a deceased land owner no right 
of succession to acquired land left by him in a village in which they did 
not own any land ; and that a collateral did not lose his right as against 
the proprietors of the village merely because he owned no land in the 
village and resided elsewhere. 


A person by reason of his abandonment of the ancestral holding , 
and having settled permanently in a different village, is not precluded from 


(1) 73 P. R. 1896. 

(2) 68 P. R. 1898. 

(3) 78 P. R. 189a 

(4) 103 P. R. 1900. 

(6) 75 P. R. 1902. 

(6) 110 P. R. 1906 [P. BJ. 
(7; 64 P. R. J893. 
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collateral in 


inheritance in the property left by a deceased 
ancestral village (l). 


A nephew of a deceased proprietor, who does not reside in the village 
where the deceased left property and is not a proprietor therein, succeeds 
in preference to the village body on whom the onus is (2). ' 


The mere fact that the collateral does not reside in his own land in 
the village does not disentitle him to succeed (3). 

Where there has been a division among the descendants of a common 
ancestor, each party taking a separate village, those taking in one village 
are excluded by those taking in the other, when the succession is in the 
latter (4). 

\ 

/ Prima facie , the agnates of a deceased person are entitled to a share 
in his estate even though they live in another village and own no land in 
the village in which land belonging to the deceased is situate (5). 

Collaterals residing elsewhere versus daughters. 

When a person separates himself from his family of origin and 
migrates to another territory and acquires land in a village, if the contest 
is between collaterals residing in the village of origin and the daughters of 
the deceased, the burden of proof will be on the collaterals to prove that 
they in such a case exclude the daughters (6). 

A migrated from his village of origin and acquired land in a certain 
village where he died leaving a daughter. Held , that, under the special 
circumstances of the case, the land not being ancestral and plaintiffs not 
being residents of the village in which it was situate, the onus was on the 
plaintiffs to prove that by some special custom they had a preferential 
right to the daughter, which they had failed to discharge (7). 

Plaintiffs claiming to be collaterals but not being owners in the 
village, were held not entitled to exclude a daughter’s son, the onus being 
on them (8). 


(1) Raj Mai v. Sandhi— P. R. 1909. 

(2) Dasaioida Singh v. Mangal—}% P. R 1910. 

(3) 118 P. W. R. 1908; 98 P. L. R. 1912; 122 P. L. R. 1912 ; 143 P. L. R. 
47 P. R. 1917. 

(4) 143 P.R. 1888. 

(5) I. L. R. 4 Lab. 392=73 I. C. 786. 

(6) See 84 P. R. 1893 ; 18 P. R. 1896; 73 P. R, 1896. 

(7) 18 P. R. 1896; See also 0. A. 96 of 1886 ; 103 P. R. 1900 ; 2 P. R. 1909 ; 139 
P. W. R. 1910. 

(8) 103 P. R. 1900—Telia of Pachnand, Shahpur District* 
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Section VII. 

VILLAGE PROPRIETARY BODY 



AND 

ESCHEAT TO CROWN. 

f 91. Succession of proprietary body and escheat to the Crown. 

When there are no heirs, agnatic or cognatic, the question arises 
whether the village proprietary body should inherit or the land will escheat 
to the Crown. There is always an ultimate right of escheat to the Crown. 
Custom may however show the village proprietary body to come in before 
the Crown in certain cases. In joint estates where a complete community 
of interest is maintained, the succession of the proprietary body is usually 
provided for by the Wajib-ul-arz in such cases. 

Escheat to the Crown. 

The principles governing the escheat to the state of property left by 
heirless proprietors are set forth in the Punjab Government Consolidated 
Circular No 9 and in the Judgement of the Financial Commissioners in 
W a zir a v. Man gal fl). The following propositions were laid down by 
Sir James Douie in that case :— 

(1) The right of the Crown to claim escheat rests not on 
Customary or Hindu Law, though Hindu Law recognises escheats, but on 
grounds of general or universal law. 

(2) The right can only arise in the absence of relations entitled by 
law or custom to inherit 

(3) The right of the proprietary body as a whole to succeed in 
which it exists is primarily based on real or assumed relationship to the 
holder of the land or to the member of the proprietary body from whom 
his title was derived. 

(4) Such a right should be assumed in the case of homogeneous 
estates or sub-divisions of estates where the owners are all or nearly all of 
the same tribe as the last holder of the land or the member of the 
proprietary body from whom he derived his title 

(5) It should not be assumed in the case of heterogeneous estates or 
sub-divisions of estates, held by persons of different tribes or different gots 
of the same tribe. The presumption in such cases is that the State 
has right of escheat, 

(6) When the property in the land was originally derived by gift 
from a member of the tribe of the original proprietary body, the right of that 
body should be recognized, on failure of the donor’s and donee’s lines. 

(7) In any case in which the Wajib-ul-arz declares the right of the 
proprietary body to succeed to the land of heirless owners Government 
should set up no claim. 


(1) 2 P. R. 1911 (Rev.). 
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estate of a deceased proprietor dying heirless, where it consists of a 
heterogeneous collection of various tribes none of whom can show any 
connection or relationship whatsoever with the founder of the village 
or with any member of the original proprietary body (l). 

In the event of a deceased proprietor dying without heirs, his estate 
would descend to the proprietary body only if the village is a homogeneous 
one and complete community of interest is maintained. Where no general 
community of interest between the several landholders in the village has 
been preserved the estate of a heirless proprietor escheats to the Crown and 
does not devolve upon the proprietary body (2). It was observed in 
Labh Singh v. Ahmad Shah (3)—“ There is authority in support of the 
proposition that in villages, where a complete community of interest is 
maintained, the co-proprietors are entitled to get the estate of a deceased 
proprietor as against the Crown. But this condition is not satisfied in the 
present case. The proprietors in this village belong to various tribes and 
are not united by any community of interest except the obvious fact that 
they all own land in the same village and are jointly responsible for the 
payment of the entire land revenue.” 

Where the heirless.land concerned being situated in a patti of a village 
owned by an utterly heterogeneous proprietary body, where even the Jat 
proprietary body was of different gots , both in the village as a whole and in 
the paiti concerned, and the land, having originally been owned by a Jat of 
a got , of which he was the only representative in the village and having 
been held after his death by his wife’s nephews belonging to a village in 
another district, held , there was no possible claim of succession in the 
proprietary body of the village or the patti as a whole, or in the Jat 
proprietors separately, and the land reverts to the Crown (4). 

The right of a proprietary body as a whole to succeed in cases in 
which it exists is primarily based on real or assumed relationship to the 
holder of the land or to the member of the proprietary body from whom his 
title was derived. 

Held , that there is no custom by which, in the Kangra District, the 
estate of a childless proprietor escheats (after the death of the widow of 
such proprietor) to the village community or the owners of the sub-division 
in which the land is situate (5). It was observed by Chatterji J. in this 
case—“ It appears to us difficult to lay down a rule of general application 
in a matter of this kind merely upon a priori grounds much would depend 


(1) Muhammad Akbar v. Dharamsala Baba Sidqi Dass— A. I. R. 1927 
Lah. 618=103 L C. 274. 

(2) Duui Chand v. Lekhu—A. I. R. 1927 Lah. 255=100 I. C. 917; See also 
Labh Singh v. Ahmad 'Shah—A. I. R. 1927 Lah. 11=97 l C. 369. 

(3) A. I. R 1927 Lah. 11=97 I. C 369. 

(4) 2 P. R. 1911 (Rev.); See also 323 P. L. R. 1913; 20 I. C. 879. 

(6) Shaman v. Sardar —61 P. R« 1898. 
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upon the facts of each case and the constitution of the village. In a village 
\ on a strictly tribal tenure or in which the community is a compact one, 

the probability is that heirless land would be taken possession of by the 
tribesmen or the community, and that strangers would be excluded. It 
would perhaps be reasonable to presume even in the absence of actual 
instances that in the part and particularly in unsettled times they were 
able to assert and enforce this right with the support of public opinion 
and if necessary by physical force. The right of escheat would have an 
historical foundation in such communities. But no such inference can be 
drawn where the proprietors are a heterogeneous body and where posses¬ 
sion is essentially the measure of right. Here the right of escheat ought to 
be affirmatively established by cogent evidence. It would not always be 
safe to assume the existence of such right merely because under the 
existing revenue system there is a joint liability for revenue or where 
such land exists, because there is some common waste land for pasture and 

other purposes. Further even if it could be held on the strength of 

the authorities cited by appellants that the custom of escheat set up by 
them can be presumed to exist in certain parts of the Province it would 
be impossible to extend the presumption to villages in the hills of Eastern 
Punjab. Land in the Kangra District is not ordinarily held on tribal 
principles, and a village community there is something very different from 
a village community in the plains. In theory a Punjab village is ordinarily 
a piece of land originally waste acquired by conquest, purchase or other 
manner and settled upon and brought under cultivation by one or more 
members of a single tribe or by a number of persons or families belonging 
to two or more tribes associated for this purpose The entire proprietary 
right belongs to the founders or their descendants subject to payment of 
revenue dues to the ruling power. In the hills before the advent of British 
rule each Raja was theoretically the landlord of the entire area included 
within his raj or principality. He was as it were the manorial lord of 
the whole country. He was the acknowledged fountain of all rights in 
the soil and no tenure was complete without investiture from him. This 

distinction is the key to the proper understanding of the hill tenures. 

The foregoing extracts show in our opinion the futility of the contention 
that in the Kangra District by custom the estate of a childless proprietor 
escheats to the 'village community or the owners of the sub-division in 
which the land is situate. There was formerly no ownership, no village 
community. There could therefore he no escheat to the latter, and if 
there was any escheat at all it must have been to the Raja or ruling 

authority.Joint liability in payment of revenue or joint rights in waste 

land will not create a right of escheat. * 


The conclusion arrived at in Kirpa Ram v. Ude Ram (l) in which 
all the authorities have been collected and reviewed is that no general 


(L) 77 P. R. 1S96. 
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J rule can be safely laid down that there is any general custom in the 


Punjab by which there is a right of escheat in favour of the proprietary 
body of a village on the death of a landowner dying heirless. In each case, 
therefore, the proprietary body must show that they have got the right in 
their favour. Held , further that Ambala is a town with a heterogeneous 
class of inhabitants and the owners of patti kalalan are also a mixed body; 
and that it was difficult to hold that the owners of that patti were such a 
compact and homogeneous community that the rule of succession set up 
by the plaintiffs must be presumed among them in the absence of affirma¬ 
tive evidence on the present record. 

Where the village is bhayacliara one, and proprietorship belongs to 
different gots , there is no presumption that land escheats to the proprietary 
body on the death of an owner without heirs (l) 

In village Murtazapur, Karnal District, Pattidars as such have 
no right of succession to the estate of other pattidars of a different tribe, 
when the village is heterogeneous (2). 

Where a proprietor governed by customary law dies without heirs 
property will go to the proprietors of the deceased’s patti , provided it is 
owned by one got forming a compact and homogeneous community—a 
fact from which courts may draw a presumption of common descent— 
Mauza' Faridpur, Jagadhri Tahsil (3). 

In case of a heterogeneous village inhabited by various tribes the 
general rule is that in the event of a proprietor dying without heirs, his 
estate ordinarily escheats to the Government and if proprietary body claim 
any right to succeed to his property, they are bound to show that this 
general rule does not apply to them (4). 

In case of heterogeneous proprietary body the onus of proving escheat 
in favour of such body is on them—Garhi Qanun-goyan, Garshankar 
Tahsil (5). 

Members of a proprietary body, who are a heterogeneous collection 
of persons, none of whom cm show any connection or relationship whatso¬ 
ever with the founder of the village or with any member of the original 
proprietary body, have no locus standi to dispute an alleged gift by the 
last proprietor (6). 

According to the Customary Law of the Hissar District (Answer to 
Question 71 ) if a man dies without leaving any heirs his immoveable property 

(1) 20 P. L. R. 1904. 

(2) 102 P. R 1906. 

(3) 323 P. L. R. 1913. 

(4) Badaman v. Net Ram—bl P. R. 1912. 

(5) Mst. Ralli v. Kalla= 85 P. R. 1916. 

(6) Muhammad, Akbar v. Dharamsala Baba Sidiqi Das=*\. I.R. 1927 
Lah. 613-1927, 8 Lah. 719. 
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devolves on all the landowners of Thulla s or Panas in which the land 
in dispute is situate (l). In this particular case the decision was in respect 
of a Brahman family of village Petwar in the Hissar District. 


49 P. R. 1886—Mauza Mahtand, Delhi District. There is no 
escheat to the proprietary body. The onus is on 
them. 


C. A. 2498 of 1888—Kangra District. Escheat to the village pro¬ 
prietary body was permitted. 

78 P. R. 1888—Mauza Kakar Marza, Ambala • District. The fact 
that thulladars are of the same got and hold in 
the same thulla is a strong presumption that they 
are ultimate reversioners. 


Where a widow (holding her deceased husband's estate on the cus¬ 
tomary life-tenure) re-marries and thereby forfeits her life interest and 
there are no relations of her deceased husband, the Crown would take the 
property by escheat (2) Crown is no party to custom and custom cannot 
affect its rights and privileges in any way (3). 

A mortgagor who was a member of a village proprietary body died 
leaving no direct heir of his own. The plaintiffs who were of the same 
tribe and got as the mortgagor sued as members of the village proprietary 
body to redeem lands belonging to the mortgagor. The village was found to 
be homogeneous and did not consist of a number of proprietors of different 
tribes, religions and castes The mortgagees, though distantly related 
to the mortgagor were not proprietors in the village. Held , that the 
mortgagees had no right to succeed and that the plaintiffs, as members of 
the proprietary body, were entitled to redeem (4). 

Rules for division when escheat to the village proprietary 
body exists. 

Where the proprietary body does succeed on the extinction of a line, 
the property goes to all proprietors in the thulla or patti of one tribe (5). 
Where land is in a thulla within a patti , and the thulladars are in 
possession, the pattidars have no right as against the thulladars (6). 
When there are no pattis or other sub-divisions, the land will escheat to 
the proprietary body as a whole (7). 


(!) Raj Mai v. Mutsaddi** A. I. R. 1985 Lah. 990=180 I. C. 593. 

(4 Kundan v. Secretary of State for India—A. I. R. 1928 Lah. 673=7 Lah. 

(3) Ibid . 

(4) 1915, 32 I. C. 768; distinguished in 100 I. C. 917. 

(5) 85 P. L. R. 1912 

(6> Badaman v Net Ram -57 P R 1912; See also 2v5 P. L. R 1912. 

(7) See 235 P. L. R. 1912. 
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In villages where the adna mnhks are the real proprietors, the 
ala maliks being merely taluqdars receiving a certain percentage on the 
revenue, the latter do not succeed to the adna malkiat when the line of the 
adna malik has become extinct (l). 

There are two ways in which the classes of ala maliks and adna 
maliks are created in a village. First, where the ala maliks so called are 
mere taluqdars whose ancestors have been farmers of revenue or conquerors 
who have been content to leave all the management, etc., of the land to the 
conquered peasantry and to take quit-rents. Secondly, where the 
ala maliks, originally the sole proprietors of the soil of the village, have 
called in outsiders and settled them on some or all of the lands. An 
ala malik belonging to the latter category usually levies a customary rent 
from the person who actually occupies the land, and it is only in cases of 
this class that an ala malik is entitled to the right of reversion on the death 
of the adna malik without heirs, and in no other case. A taluqdar who 
levies no dues from the persons who actually occupied the land and whose 
connection with the village is confined to his ownership of a small holding 
in respect of which he pays no revenue, whether he is called taluqdar or 
ala malik, does not succeed to the land when the line of the adna malik, 
who was in occupation thereof, becomes extinct (2). 

In 54 P. R. 1868 the contest was between proprietors of the 
thullah in which the land was situated and the proprietors of the Patti • The 
former succeeded because they were liable for the Government revenue with 

the deceased. • 

In Mauza Mauaabad, Tahsil Moga, Fereozepur District, the ala maliks 
were shown as entitled only to the 5 per cent on the revenue, as taluqdars 
and on adna malik's line dying out it did not revert to ala maliks, but to 
collaterals of the adna maliks There was a strong presumption, consider¬ 
ing the history of the village, that the land of an adna malik would, for 
default of nearer heirs, become shamtlat of the patti, and be divided 
amongst the pattidars in the adna~maliks (3). 

Daughters versus the village proprietary body. 

Daughters exclude the village proprietary body in succession. 

31 P. R. 1867—Muhammadans of Jullundur. Daughters succeed in 
preference to members of deceased s got, not other¬ 
wise related, who are merely the general proprietary 
body. 

(1) AI.E 1925 Lih. 34=5 T.ah 382; See also 80 I. . 264 ; 97 I. < ■ 369. 

(2) Lakh Singh v. Ahmad Shall—k. 1. R. 1927 Lata. 1.1=97 I. 0. 369; See also 
I lira v Chaknnu—128 P. L. 11. 1912=161. C. 116 and Siirjan v. Lalu— 176 P- R. 
1888. 

(8) Sardar Sarup Singh v. Stuidur** 9 P. R. 1898. 
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136 P. W. R. 1 0&—Agriculturists of Hoshiarpur District. A daughter 
excludes the village proprietary body. 

IIP R. 1911—Jats of Mauza Kharindwa, Thanesar. Pattidars have 
no right to exclude daughters. 

Sisters versus the village proprietary body. 

Sisters exclude the village proprietary body in succession. In the 
following cases the sister excluded the village proprietary body— 

136 P. R. 1884 —Gujars of Mauza Sarhana, Tahsil Rupar, Ambala 
District. 

28 P. R. 1904—Jats of Mauza Raipur, Ambala District, the village 
being heterogeneous and bhayachara . 

90 P. R. 1915—Sials, Jhang District. 

85 P. R. 1916—Jats of Mauza Garhi Qanungoyan, Tahsil Garshankar, 
the village being heterogeneous. 

65 P. R. 1918—The onus is on a sister or a sister’s son to prove their 
right of succession as against near and possibly 
even remote collaterals, but in the absence of any 
agnatic heirs their right to succeed appears to be 
preferable to the rights of the proprietary body or 
Government, especially in villages which are not 
homogeneous and are compared, as Mauza Diyowal 
(in Shahpur District)*s, of proprietors belonging to 
different religions, different castes and different 
tribes. 

1919, 1 Lah. L. J 46—In the absence of collaterals the proprietors of 
the thulla , in which the land of the deceased is 
situated do not exclude his sister. 

I. L. R. 1 Lah 554-—Brahmins of Tahsil Kharian following Hindu 
Law. Father’s sister’s sons exclude Rajput village 
proprietary body. 

A. I R. 1927 Lah. 255—Both under custom as well as under Hindu 

= 100 I. C. 1917 Law the sister of a deceased proprietor would come 
in bef< re the proprietary body. 

In the event of a deceased proprietor dying without heirs, his estate 
would descend to the proprietary body only if the village is a homogeneous 
one and complete community of interest is maintained. .Where no general 
community of interest between the several landholders in the village has 
been preserved the estate of a heirless proprietor escheats to the crown and 
does not devolve upon the proprietary body. 
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Other cognates versus the village proprietary body. 

136 P. R. 1884—Gujars of Mauza Sarhana, Tahsil Rupar. Female 

cousins excluded the village body Female relatives 
are preferable to mere strangers or to persons 
whose connection is the result of legal and social 
institutions only. 

178 P. R. 1888—Mauza Khai, Ferozepur District. A heterogeneous 
village body not entitled to succeed in presence of 
descendants of deceased’s paternal aunt. 

141 P. R. 1893—Exogamous Hindu Jats of Mauza Musapur, Tahsil 
Jullundur. Uncle’s daughter's son from other 
village cannot dispossess Jat maliks of a different 
got who were original donors in possession. The 
onus of showing the right is on the person out of 
possession, but had the uncle's daughter’s son been 
in possession it would have been on the proprietary 
body to show that they had the right to oust. 

77 P. R. 1896—Ambala Town. Thulladars claimed to succeed to a 
widow as against her brother’s son who was in 
possession under a gift. The village was 
heterogeneous. The thulladars failed. 

95 P. R. 1905—Girths of Tika Bonehr, Mauza Baldhar, Kangra. 

A sister's son who had rendered services excluded 
the ^heterogeneous body of the proprietors of 
the tika. 

63 P. R. 1908—Direct descendants of a daughter, and daughter’s son 
of an ascendant of the last male owner were 
entitled to exclude the heterogeneous proprietary 
body, in accordance with the recognized principles 
of customary law. 

137 P. R. 1908—Village Balana, Karnal District. The deceased’s 

paternal aunt’s son excluded the proprietary body 
of the pana ; village heterogeneous and claimants 
of another got. 

66 P. W. R. 1909—Where the Riwaj-i-atn provided that the pro¬ 
prietors of the patti would succeed a la-waris ; 
held , it would be an unwarrantable extension of the 
agnatic theory to allow the proprietors in a 
hhayachara village to succeed in presence of 
deceased's wife's first cousin once removed, who 
was in possession and a member of the proprietary 
body. 
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3 P. R. 1914—In a heterogeneous village, the brothers son of a 
widow in possession ousts the pattidars . 

24 P. R. 1917—Jats of Mauza Kheri Gangan, Hissar District. 

Sister’s son succeeds in preference to thulladars. 

28 P. R. 1917—Rajputs, Ludhiana District. General rule is that in 
the absence of all agnates any cognate, however 
distantly related to deceased, excludes village 
proprietary body. 

Contra. 

72 P. R. 1907—No custom proved by which a sister’s son is entitled 
- among Thakur Rajputs in Dadasiba Jagir, Kangra 
District, to inherit his maternaruncle’s property in 
preference to the J a girdar ala tnalik. 

See also 141 P. R. 1893 and 61 P- R- 1894. 

The right of the proprietary body to evict strangers in possession 
of a deceased proprietor’s land. 

16 P. R. 1912—The entry in the Riwaj-i-am of Ludhiana District 
being to the effect that in the event of a proprietor dying without leaving 
any blood-relations, the lands would go first to the thulladars , then to the 
malikan-i-patti and thereafter to the proprietary body of the village, held, 
that even if the village was heterogeneous, the defendants who had obtained 
mutations in their favour as pattidars in conformity with the rule of 
custom laid down in the Riwaj-i-am , had failed to discharge the onus 
lying upon them of proving that the plaintiff, also a pattid^r, had not an 
equal right of succession, because he belonged to a different tribe or because 
he was a proprietor by purchase and his name did not appear as a proprietor 
in the Shajra Nasab prepared at the settlement. 

18 P. L. R. 1913—Mauza Bishan Garh, Ambala District. Des- 

= 18 I. C. 132 cendants of the original founders and of the same 
got , who were co-sharers in the shamilat , had such 
a community of interest between themselves and 
the deceased proprietor dying without heirs as to 
entitle them to oust a trespasser. 

Both these cases were distinguished in Muhammad Akbar v. 
Dharatnsala Baba Sidqi Dass (A. I. R. 1927 Lah. 613=103 I. C. 274). 

Contra. 

142 P. L. R. 1913—When Jats take possession of an heirless 
proprietor’s estate of their own got , the general 
proprietary body of the village is neither entitled to 
take any share without proving that they are 
equally entitled, nor are they competent to oust the 
persons in possession without showing their own 
superior right. 

See also 141 P. R. 1893. 




Right of village proprietary body to contest alienation by one of 
the proprietors. 


See remarks under Chapter on “ Alienation.” 

Section VIII. 

MISCELLANEOUS. 

Effect of change of re igion on succession. 

Generally speaking the change of religion under Customary Law does 
not affect the right to inherit (l). 

The caste Disabilities Removal Act (Act XXI of 1850) provides— 

“ So much of any law or usage now in force within the territoiies 
subject to the Government of the East India Company as inflicts on any 
person forfeiture ot rights or property, or may be held in any way to impair 
or affect any right of inheritance by reason of his or her renouncing or 
having been excluded from the communion of any religion, or being deprived 
of caste shall cease to be enforced as law in the Courts of the East India 
Company and in the Courts established by Royal Charter within the said 
territories.’ 

It was observed in Gulab v. Mst lshar Kaur (2)—“ The High Court 
of the N. W P. has held in a judgment published as I L R. XI, All. 100, 
that Act XXI of 1850 does not apply only to a person who has himself or 
herself renounced his or her religion or been excluded from caste. The 
latter part of Section I protects any person from having any right of inheri¬ 
tance affected by reason of any person having renounced his religion or 
having been excluded from caste This applies to a case where a person 
born a Muhammadan, his father having renounced the Hindu religion, 
claims by right of inheritance under the Hindu Law a share in his father’s 
family. This ruling has been approved by a Bench of this Court in an 
unpublished judgment in C A. 1413 of 1890. Some doubts were expressed 
regarding its correctness in a judgment published as P. R 82 of 1890, the 
plaintiffs in which case were the same as in C. A. 1413 of 1890, but it was 
not necessary to decide the point as it was held that for various reasons, 
among which was the fact of diversity of religion, the burden of proving that 
they were entitled to contest an alienation made by a childless proprietor 
was on the plaintiffs, and they had failed to sustain it.” 

Similarly, it has been held in Mahna v. Chand (3) that Act XXI of 
1850 was not intended to be restricted oi ly to the convert himself and that 
there is nothing in the language of S- 1 to debar the extension of its 
beneficial provisions to the heir of the convert, no less to the convert 
himself. __ 

(1) 67 P. R. 1867; C. A. 1413 of 1890; Gulab v. Mst lshar Kaur 
-63 P. R. 1895. 

(2) 63 P. R. 1895. 

(3) 104 P. R. 1902. 
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Where a Hindu by birth became a convert to Christianity and it was 
found that the family had severed all connection with Hindu society and in 
matters relating to social intercourse, marriages and the similar usages, 
abandoned all caste distinction and had thoroughly identified themselves 
with the members of the religion of their adoption, held, that no custom or 
usage in conformity with Hindu Law was applicable and that the Indian 
Succession Act afforded the rule of succession applicable to the case. The 
object of Act XXI of 1850 is not 10 confer on any party the benefit of the 
provisions of Hindu or Muhammadan Law, but to repeal and abrogate so 
much of the provisions of these laws as by reason of change of religion 
deprives any party from continuing to hold property held before conversion 
or from succeeding to property as an heir after conversion. Act XXI of 
1850 is therefore not applicable in such cases (l). 


Caste Disabilities Removal Act of 1850 secures to individuals the 
same right in property after apostacy as they enjoyed before apostacy. There¬ 
fore, the right of a minor son to sue for a declaration that a certain mort¬ 
gage deed executed by his father should not affect his rights as member of 
the joint Hindu family after the death of his father is not taken away by the 
fact of the son having embraced Islam (2). 


In Budhu Ram v. Muhammad Din (3), a case relating to Aroras of 
Dera Ghazi Khan District, it was held that the fact that some of the sons 
had adopted Islam did not affect their right of succession* 


The conversion of a Khatri to Islam separates him from the joint 
family, but he is nevertheless entitled to his share in the co parcenary 
ancestral property, if claimed in time (4) 


The Act XXI of 1850 has the effect of abrogating the rule of 
Muhammadan Law by which a non-Muslim is debarred from inheriting the 
property of a Muslim (5). 


The conversion of a Hindu co-parcener to an alien faith such as 
Muhammadanism has the effect of separating the convert ipso facto from the 
co-parcenary (6) 


Conversion of a Christian to Islam does not deprive his Christian heirs 
of a right of succession (7). 


(1) Mukerji v. Alfrcd^m P, R. 1909. 

(2) Kishen Singh v. Bhagwan Das= A. I. R. 1915 Lah. 441=89 P. R. 1915. 

(3) 86 P. R. 1915. 

(4) Ganga Singh v, Mst. Begcim*=hl P. R. 1916. 

(5) 1920, 1 Lah. 376, following 11 All. 100. 

(6) 1924, 6 Lah L. J. 84. 

(7) C. A. 2525 of 1916. 
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Conversion to Islam does not deprive a man of the right to collateral 
succession (l). 

See also Amir Alt s Handbook of Muhammadan Law , pp. 66, 67 
and Mull as Hindu Law , 5 th edition , p. 2. 

Succession to wife’s estate. 

75 P. R. 1868—Under Shia Law the husband succeeds to half of his 
wife s estate, even where he has been separated 
from her for years. 

31 P. R. 1889—Sials of Mauza Mian Baraz, Jhang. Where a woman 
has succeeded her father, her husband is excluded 
on her death by her father’s collaterals. 

16 P. R. 1903 —Heldy that among Hindu Jats of the Moga Tahsil, 
Ferozepur District, a husband was not entitled to 
possession of land which was ancestral in the hands 
of his wife’s father, and on the death of the father 
was in the possession of the wife’s mother, and on 
her death was in the possession of the wife. That 
the possession of the wife was permissive, and she 
did not acquire, by adverse possession, an estate 
inherited by her husband. 

135 P. L. R. 1910—Sayyads of Mauza Saranga, Ambala District. 

The husband was excluded by the son of the 
deceased’s father’s sister, where the estate came 
from the father. 

4 P. R. 1912—Where on the death of their father, one of the 
daughters, B, took possession of the whole of his 
property, and the other daughter R brought a suit 
and secured half, and on B’s death, R sued for 
possession of B’s estate and the claim was resisted 
by B’s husband, held that the entry in the 
Riwaj-i-am of the Jullundur District to the effect 
that a husband succeeds to his wife s property 
applies only to her stridhan } and not to land 
inherited by her under Customary Law from a 
father, and such land, in default of male descen¬ 
dants, reverts to the father’s line, in this case to 
deceased’s sister. 

Succession among prostitutes. 

, C. A. 1411 of 1875—A nauchi succeeds to the estate of a brothel- 
. keeper. 


(1) Medina v. Chand=104 P. B, 1902, a case relating to Sikh Jats of Sialkot 
District. 
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89 P. R. 1884—A brothel-keeper is not entitled to succeed to her 
nauchi , such being opposed to public policy. 
Rawalpindi. 

95 P. R. 1884—Kanchanis of Delhi. An adopted female gets no 
right of succession. 

98 P. R. 1885—Kanchanis of Ambala; women succeeding take an 
absolute estate. 

166 P. R. 1888 ) Kanchanis of Delhi follow Muhammadan Law. 

52 P. R. 1893 ( Consequently brothers and sisters succeed to a share 
P. C. according to Muhammadan Law. 

148 P. R. 1889—Kan jars of Lahore. Married and unmarried 
daughters succeed equally. 

62 P. R. 1892—Prostitutes in Lahore are governed by Muhammadan 
Law. 

196 P. L. R. 1912—Kanjars of Jagadhri. Own custom followed. 

Sons and daughters succeed equally and right 
of representation exists. 

75 P. R. 1918—Prostitutes of Lahore. A custom by which a brothel- 
keeper succeeds to the property of a nauchi is 
immoral and has no force. 

C/. 1 Mad. 168; 1 Mad. 356 ; 2 Mad. H. C. R. 56 ; 5 Mad. H. C. R. 

61 ; 4 Bom. 545; 4 Bom. 573 ; XXI Cal. 149. 

Doctrine of reversion—collaterals of cognates vs- agnates. 

See under Chapters on “ Adoption ” and “ Alienation.” 

Civil death—forfeiture. 

See Chapter XII. 




CHAPTER VIII. 

APPOINTMENT OF AN HEIR (ADOPTION) 

Section I. 

INTRODUCTORY. 

Adoption under Customary Law in the Punjab. 

In the Punjab adoption under Customary Law is different from 
Under Hindu adoption under Hindu Law in many respects. “ The 
latter is founded on a spiritual idea, varying from the 
belief that a son is necessary to save a man's soul from the “ Hell called 
.Fat,’ to the very natural feeling of regret that your line should become 
extinct; that there should be no one to represent you in the family gather¬ 
ings and offer t he jn nd- The essence of the Hindu adoption being true 
sonship, all the rules regarding it are intended to give effect to this idea 
The person adopted must be a mere inf ant; his mother must be a person 
who m the^adoptor could have m arried ; there is a formal transfer of the 
patria potest as from the natural to the adoptive father ; there is the same 
religious ceremony as at the birth of a son : in short, the only difference 
between the adopted and the natural son is the one which cannot be 
obliterated—the birth itself. 

Although adoption is, speaking generally, not recognized bx tribes 
Under Tribal of Muhammadanjjrigin, but is recognized by tribes of 
Hindu ^ ong in, whether they have rem lined Hindus or 
become Muhammad ans o r Si khs , it has, as already remarked, no conniption 
with the adoption of the Hindu Law No doubt in some purely Hindu 
tribes, it may be usual to call in the Brahmins on the occasion of an 
adoption as on other important occasions of domestic life, and the Brahmins 
may employ some fragments of Hindu ceremonial. The ans wer of som e 
of the tr ibes that the c hild adop ted m ust, be und er—a certain age may also 
be fou nded o n some vague i deas of H indu La w But it is probably correct 
to say that there is not a single tribe or section of a tribe in which any 
religious ceremony, or any limi t as t o age is really essential to the validity 
of an adoption. I am of c ourse .s peaking oTagricultural tribes, and not of 
the Hindus of towns, who may very possibly really follow the Hindu Law. 
The foundation of the customary adoption is not any idea of the spiritual 
benefits of sonship^iit^li e ^ practical benefit that will accrue to a_ so nless 
man from having some one to live with him and keep him company and 
help him to manage his land. Ijwetnjj fof t ftjs Jpenefil he offers the 
riglit^of^s uccessipn^to Ins ia^nd .^ But the bestowal of this right necessarily 
involves the loss, at any rate to some of the agnates, of their own rights, 
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and the admission of the adopted son as a member of the tribe or commu¬ 
nity. We should therefore expect to find that the Tribal Law (l) limits 
the persons from whom the adopted son may be taken ; (2) insists on a 
public announcement of the fact of the adoption. This is exactly what we 
find laid down in the Riwaj-i-ams . 

As regards the second point, we find that, whilst some of the answers 
describe certain ceremonies or formalities as usual, they generally add 
that th ey are not absolutely necessary . But the answers, one and all, say 
that there must be a public announcement of the adoption to the assembled 
brotherhood. No doubt, in early times, before the establishment of a 
regular judicial machinery, the “ assembled .braUa^iiQUd acted as a 
Cruret-frf--Ji'T If the pers on to be adopted were not already a member 
of t heir body th ey would decide whether he should be admitted or not. 

If he were already a member, they wo uld decide th e objections oLTlTe 

nearer heirs whose rights wer e interfered with by the adoption. Now that 
objections to an adoption^can only be decided! by the Civil Courts on a 
suit by persons directly interested, one of the objects of the assembling of 
the brotherhood has passed away ; it is still usual to assemble it, and it 
may still exercise some influence by persuading the parties immediately 
concerned not to go contrary to tribal custom, or feeling, either in making 
or opposing an adoption. But the second object, that of giving the persons y 
whose interests are affected d ue notic e of the fact of the adoption, and 
thus enabling them to object to it either before the brotherhood or before 
the Courts, still remains. It may not be absolu tely necessary that there 
should be a formal calling together of the brotherhood for this purpose^at 
a given time ancT place, but it is essential that there should be a 
definite act done by the person adopting intended to constitute the adoption 
finally and that thlslact 'should be proclaimed in such a way that all interes¬ 
ted in it may know it. It follows from this that a mere “ co ntinued course 
of treatment,” however valuable it may be to corroborate other evidence, 
does not of itself either constitute or prove adoption” (l). 


The leading case on the subject of adoption is as reported in Ralla 
v. Budha (2). It was observed by Sir Meredyth Plowden therein— 
“It is a common feature of Customary Law throughout the province 
that no individual, whether or not he has male issue, is under ordinary 
circumstances competent by his own sole act to prevent the devolution of 
ancestral land in accordance with the rules of inheritance, that is, upon his 
male descendants in the male line, it any, or failing them upon his agnate 
kinsmen in order of proximity. The exercise of any power which would 
affec Lthe operation of these rul es, to the detriment of the natural successor 
to ancestral land, is liable to be controlled by them, whether the act done 
be a partition or a gift or sale or mortgage otherwise than for necessity. 


(1) “ Tribal Law in the Punjab ” by Roe and Rattigan, pp. 70 to 72. 

(2) 60 P. R, 1893 [F. B.J. 
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What then is the power of adoption, and does it form an exception to 
the general rule, which gives the warisan ekjaddi or the karabatian —that 
is to say the agnate kinsmen, or at least, the near agnate kinsmen— a power 
of control over dispositions pf ancestral land made by a sonless owner to 
their detriment ? 


The power to adopt is a power in a sonless man, not merely to take a 
male person whether of his own genealogical family, or of another, and to 
treat him as a son, but also to constitute an heir, in lieu of a son, that is, to 
enable a person who is not a son to succeed to ancestral land held by the 
adopter as if he were his son. 

The power of adoption, when validly exercised, has precisely the same 
effect as regards the warisan ekjaddi or presumptive heirs, as a valid 
transfer of the adoptor’s land by gift to the adopted son would have : 
it operates in fact as a transfer of his land, but a transfer taking effect after 
the death of the donor instead of in his life-time. 

The power to adopt is valued by the landholding tribes in the Punjab, 
as it appears, not for the sake of any supposed spiritual benefit, but on more 
practical grounds ; bec ause i t e nables a sonl ess man to secu^^ior hknself a 
j companion who shall 5e a fellow worker, and a support in old age, and io 
I make provisiorTfor him m^^ his servi ces/ It is to be expected that 

this powerT aslTis capable of being exercised to divert the devolution of 
ancestral land from its ordinary course, should be as jealously guarded, in 
the interest of the presumptive heirs, as other similar powers, and I think it 
is unquestionable that, speaking generally, it is so guarded. ’ 

It was further remarked in Indar Singh v. Mst . Gurdevi (l) 
“Generally speaking, it is as true to-day as in 1893, when Sir H. M. 
Plowden expressed the same view in Ralla v. Budha (50 P. R. 1893), that 
among agricultural tribes and according to the Riwaj-i-ams adoption 
is founded on no idea of spiritual benefit, which is the underlying principle 
in Hindu Law, but on the practical benefit of companionship and 
assistance.” 

« As observed in Rattigan’s Digest of Customary Law (12th Edition, 

| p 173 ), ‘according to the notion prevailing amongst agriculturists, 
adoption is in no sense connected with religion, and partakes more of the 
character which the act assumed in the later Roman Law as a simple 
nominis heredis institntio : that is to say, it is a more or less public 
institution by a sonless owner of land of a person to succeed him as his 
heir ( 2 ). It is therefore more correct to speak of the personal relation thus 
formed as the 4< appointment of an heir ” rather than as an “ adoption, a 
term which has a history of its own, and which suggests features altogether 


(1) A. I. R. 1930 Lah. 897=129 I. C. 763. 

(2) 1919, 1 Lah. 39 at p. 43. 
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| wanting in the ordinary customary appointment of an heir with which 
1 we are familiar in agricultural communities in the Punjab. We accordingly 
find that history here again repeats itself, and as in Rome, so in Punjab 
village communities, the institution of an heir is no doubt a mere 
substitution for adaption, the effect of which is to vest the succession in 
the instituted heir from the death of the testator or appointer.’ 

The nature of customary appointment of an heir is well explained in 
34 P. R. 1883 by Rattigan J. in the following words— 

“ I have no hesitation in saying that in the strict sense adoption is 
rarel y, if ever, met with amongst purely agricu ltural tribes. The religious 
element, for instance, which forms the keystone of the true Aryan notion of 
adoption finds no equivalent expression amongst such tribes, a fact which 
is easily explainable. In the village system in this province a common 
religion does not constitute the bonds of association between the various 
tribes, which often dwell within the boundaries of the village area. There 
is no community of worship between them, indicating either the factor 
symbol of a common kinship, and thus when a childless proprietor takes a 
kinsman’s or a daughter’s son to live with him, with the intention of 
appointing him as heir, such an appointment is not ordinarily followed by 
the relinquishment of the natural family, as a formal initiation into that of 
the new family. In the Punjab village system community of property 
rather than community of religion, is the basis of association. That the 
importance of leaving a male heir to succeed to his estate should, however, 
be felt as keenly by the childless Jat as by the sonless Brahmin is only 
natural, but the expedient which he resorts to, in order to supply what 
nature has denied to him, is one that is older than the power of testation. 
It is not in short, by a formal affiliation of a son through the efficacy of a 
religious ritual, but by the appointment of an heir who will succeed to his 

rights.that the Jat supplies the want of a natural heir...... A mere 

personal relation is at most created. It is but a natural outcome of 

this that the person so appointed should not be deemed entitled to succeed 

to the collateral ralatives of the deceased appointer. On the otheij 

hand he should not ordinarily lose his right of succession in his 
natural family. For the same reason there are no restrictions as^ t.o. the age/ 
of the person appointed, for he does not, like a true adopted son, simulate 
a natural son, and lastly an appointed heir does not become incapacitated 
from marrying females of the appointer’s family, whom, as a real or adopted 
son, he could not marry.” 

Similarly, it was observed by Rivaz J. in Fateh Muhammad v. Mst . 
Jiwan (l)— 

‘ All l wish to point out is that, as I understand the customary 
“ adoption ” recognized in the Punjab, the term used is almost a misnomer, 


(1) 43 P. R. 1895 [P. B.] f p. 180. 
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and the so-called “ adoption ” is nothing more than a “ mere appointment 
of an heir/’ within the meaning of the Full Bench ruling, even though 
certain simple ceremonies and formalities have taken place in making the 
appointment, such ceremonies and formalities being one of the customary 
methods of giving publicity to, or an unequivocal manifestation of the fact 
of appointment, and not in any way rendering the “ adoption ” liable to be 
described as “formal,” or other than a mere appointment of an heir The 
customary or quasi-adoption is equally unconnected with the religious 
character recognized by the Hindu law, and is without the essential 
requisites of a true adoption, whether there is a mere course of treatment 
confirmed by a registered deed, or whether the brotherhood are, when the 
boy is first taken over by the appointer, assembled and feasted, and a public 
declaration made to them that the boy will succeed as heir.” 

In Inam Bass v. Rukan Khan (l), a case relating to Musalman 
Naru Rajputs of Hoshiarpur District, one S. executed and registered a deed 
in which he declared that A. was his adopted son, and that he had adopted 
him sometime previously with the usual ceremonies, and had always treated 
him as a son. S. died about a month after the execution of this deed. It 
was remarked—“ The statement contained in the deed executed by S that 
by custom and Muhammadan Law a sonless and wifeless man could not 
attain salvation, shows that it was made up by some person who had some 
m vague notions regarding the connection between adoption and religion, but 
was not aware of the fact that Muhammadans do not share the views of 
pious Hindus regarding the efficacy of a son to save his father’s soul from 
perdition. The statements in the deeds are such as are usually made in 
deeds of adoption especially in those executed by Hindus. They clearly 
emanated from the brain of the writer, and there is no reason to believe 
that there is any truth in them.” 

An adoption of the nature recognized under the Hindu Law is an 
unknown thing among the agriculturists. An adoption among the 
agriculturists simply operates as an appointment of an heir (2). 

f Essentials of a valid adoption 

The essential requirements for the validity of an adoption are {a} th e 
factum of adoption and ( />) its validity. No adoption can be- recognised as 
valid until the boyTas been adopted i n fact. Similarly, even if it is proved 
that a boy was actually adopted, but it appears that adoption was not 
valid by custom, the adoption is liable to be set aside at the instance of the 
persons competent to contest. 


Factum of adoption—intention to adopt. 

The two elements which are essential to constitute the factum of 
j adoption are (/) an intention to appoint an heir, and {ii) an act of association. 



(1) 25 P. R. 1896. 

(2) Nur Din v. lloshan Din~ A. I. R. 1924 Lah. 300—69 1. C. 705. 
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1 of an adoption is that it should be made public. 

And this can be effected either by a formal declaration before the 
clansmen, or by a written declaration, either preceded or followed by some 
treatment consistent with a deliberate appointment, or by a long course ot 
treatment “ evidencing an unequivocal intention to appoint the specified 

person as heir Jt$ 

In a case where the adoptee lived and served the adoption for many 
years ; was separated from his own brothers and had not taken a share of 
the land left by his natural father; had been treated by the adopter as lus 
son and had performed the funeral obsequies of the adopter on his death ; the 
Court held that under the circumstances the adoption was valid though there 
was no ceremony at the time of the adoption (3). - Where an adopter took 
adoptee when three months old, and adoptee lived with him for 40 years 
till his death cultivating his land and being supported by him, it was held 
sufficient to constitute a valid adoption (4). In a case relating to 
Ghorewaha Rajputs of Jullundur District, taking of brother s son at early 
age, bringing him up and keeping him and his wife at home, ev,n without 
any formal declaration, was held sufficient for adoption (5). An unequivocal 
declaration ot intention, coupled with previous and subsequent treatment 
would be sufficient to prove valid adoption ( 6 ). 

What is essential for adoption is some unequivocal declaration of the 
appointment which may be manifested by a formal declaration before the 
brotherhood, by a written declaration or by a long course of treatment. 
The performance of ceremonies is not essential (7). 

The adopter made a statement in Court alleging the appointment or 
adoption in question. The next day he cel ebrated the marriag e of the boy 


(1) Gurbachans: Bujha~ 42 P. K. 1911; See also A. I. R. 1924 Lah. 523=6 
I ah L J 39- A. I. R. 1923 Lah. 497=77 I. C. 473; 1921, 60 I. C. 448. 

' (2) See also 51 P. R. 1881; 79 P. R 1882 ; 9 P. B. 1898 A I. R. 1923 Lah. 497 

=77 I. C. 473. 

(3) Lehna Singh v. Ctmna=\\\ P. R. 1868. 


(4) 5 P. R. 1874. 

(6) 71 P. R. I860 

(6) Girdhari Lai v. Dalla Mah= 3 P. R. 1901. 

(7) Chanan Singh v. Buta Singh— A. I. R. 1935 Lah. 83. 
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thereafter he looked after his education and allowed the boy 
to describe himself as his adopted son or appointed heir, and the boy lived 
with him as his son ; held, that it was immaterial whether there was or was 
not a gathering of the brotherhood at the time {ibid). 

Deed of adoption with proof of intention to adopt held sufficient 
to prove a valid adoption. 

A declaration by deed when it is coupled with previous and sub¬ 
sequent treatment, is also sufficient to establish adoption 

In a case relating to Muhammadans of Tahsil Dasuya, Hoshiarpur 
District, adoptee was brought up from infancy by adoptor and married by 
him. A deed was excuted in 1872, stati ng th e adoptor regarded him as a 
son and desired he should succeed. """In 1873 mutation was effected but 
possession was not givem There was no evidence of revocation- Adoption 
was held proved (l). Similarly, in a case relating to Muhammadan Arams 
of Tahsil Nakodar, testamentary disposition shortly before adoptor s death 
and long course of treatment showing intention, proved a valid adoption (2). 
Residence for 15 years, association in cultivation and marriage, and declara¬ 
tion shortly before death, also have been held to co nstitute fact of valid 
adoption (3). In 15 P. R. 1881, intention to adopt an heir was inferred 
from (*') the adopted son being treated as an heir, Hi) by his living with the 
adoptor, (m) on the adopter’s death continuing to live with his widow and 
(tv) being recorded in the revenue papers as an adopted son. 

In the following cases also fact of adoption was held to be proved— 

98 P. R. 1883—GhoiT' Pathans of Sialkot District- Adoptor lived 
with adoptee and his natural father for 12 years, 
and later executed deed of appointment 28 days 
before death. 

27 P. R. 1884—Gil Jats, Feroiepur District. Adoptee, adoptor s 
brother’s daughter’s son, brought up by adoptor, 
and formally adopted in presence of a number of 
person* Deed was publicly drawn up. 

98 P. R. 1884—Badhal Jats, Ludhiana District. Execution of 
registered deed, adoptee being step-son born m 
adopter’s house, brought up by him; no publicity 
at time. 

86 P. R. 1885 -Registration of deed and treatment for several years 
as adopted son. 



as his son, and 


(1) 70 P R. 1878. 

(2) 68 P. R- 1879. 

(3) 80 P. R. 1878. 
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38 P. R. 1890—Dhariwal Jats of Ferozepur District. Where the 
adoptive parent undoubtedly brought up and treated 
as his son and grandson both his stepson and the 
son of stepson and appointed the latter as his heir 
by a formal deed, when he was between 20 and 25 
years of age, and the adopted person was a 
Dhariwal Jat and collateral, the adoption was held 
valid by custom, 

4 P. R. 1892—Tak Jats of Delhi District (old). Executing and 
registering a deed reciting the adoption, and gifting 
him his land, and also making some sort of 
declaration before the brotherhood, accompanied by 
some simple ceremonies giving publicity to the 
intention to make him his heir, followed by 
treatment as a son, though only for a short time up 
to the death of the adopted, proved a valid custom. 

9 P. R. 1893—Execution of deed, accompanied by 10 years* 
affectionate treatment. No residence and no 
revocation. The adoption is not invalid merely 
because the brotherhood had not been assembled to 
witness the execution of the deed. 

3 P. R. 1901—Dhawan Khatris, Ferozepur District. An unequivocal 
declaration by deed, and subsequent treatment. 
No ceremonies. 

79 P. R. 1901—-Acharjya Brahmins of Tahsil Dera, Kangra District. 

Declaration by deed and 15 years’ previous 
residence, helping in business and being maintained. 
No ceremonies. 

116 P. R. 1901—Hindu Jats, Garshankar Tahsil, Hoshiarpur District. 

Brought up from childhood ; registered deed ; 
marriage by adoptor. 

67 P. R. 1902—Sandhu Jats of Tahsil Kasur, Lahore District. 

Where a deceased had publicly acknowledged a 
person as his adopted son before the society of his 
village and the latter’s betrothal had taken place in 
the house of the adoptive father, held , that the 
adoption was made sufficiently public, although 
a deed reciting the adoption, was executed only 
shortly before the death of the adoptive father. 

40 P. R. 1905—The execution of the deed of adoption, coupled with 
the adoptor’s clear statement in Court and 
continuous subsequent treatment was held sufficient 
to constitute a valid adoption, where adoption 
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prevailed in the tribe to which the parties belonged and the adoptee was a 
proper person to be adopted under Customary Law. The assembling of the 
brotherhood and the issuing of a notice to reversioners, for the sake of 
publication of the adoption, is unnecessary, where sufficient publicity 
is otherwise given to it, e.g., by registration of the deed. 

69 P. R. 1905—Hipdu Jats of Dasuya Tahsil, Hoshiarpur District. 

Execution of deed, evidence of factum and clear 
declaration in Court. 

An entry in the Riwaj-i-am recognising the existence of a certain 
customary right and mentioning some instances in its support, was not a 
mere theoretical opinion on a hypothetical case put by the settlement 
authorities, but a statement of the prevailing practice based on a knowledge 
of existing facts and as such it had a considerable evidential value.” 

1 P. L. R. 1906—Registered deed, evidence of factum. Mere fact 
adoptee had described himself in deeds as son of 
his natural father insufficient to discredit. 

42 P. R. 1911—Previous treatment of the boy as adopted son is not 
a sine qua non and what is necessary is the clear 
expression of an intention on the part of the 
adoptive father to adopt the boy concerned as his 
son, and that intention is sufficiently manifested by 
the execution and registration of the deed of 
adoption coupled with a clear declaration in Court 
and subsequent treatment as adopted son. Proof 
of subsequent treatment however, cannot be 
reasonably demanded where the adoption is im¬ 
mediately challenged by suit. 

78 P. L. R. 1912—Execution of deed and 13 months’ treatment as 
son held sufficient to constitute a valid adoption. 

22 P. R. 1913—Randhawa Jats of Amritsar District. Execution of 
a deed of adoption before the brotherhood was 
sufficient and the registration of it was sufficient 
publicity of adoption, and the non-performance 
of other ceremonies was immaterial. 

102 P. R. 1913 P. C.—Agarwal Banias of Zira, Ferozepur District. 

The general rules of Hindu Law as to adoption 
do not apply, and by the custom applicable to the 
Aggarwal Banias of Zira an unequivocal declara¬ 
tion by the adopting father that a boy has been 
adopted and the subsequent treatment of that boy 
as the adopted son is sufficient to constitute a valid 
adoption. No ceremonies are necessary. 
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78 P. L. R. 1914—Agricultural Brahmins of Kangra District. Un¬ 
equivocal declaration accompanied by treatment 
as a son held sufficient for valid adoption. No 
ceremonies are necessary. 

A. I. R. 1923 Lah. 523—All that is necessary to constitute an adoption 

~6 Lah L. J. 39 is the clear expression of an intention on the 
adoptive father's part to adopt the boy concerned 
as his son, and a sufficient manifestation of that 
intention is the execution of the deed of adoption 
coupled with a clear declaration in Court and 
continuous subsequent treatment as adopted son. 

See also A. I. R. 1923 Lah. +97 = 77 I C. 473 ; 1921, 60 I C. 448 to 
the same effect. 


Mere execution and registration of deed without proof o 
intention to adopt not held sufficient to prove a valid adoption. 

64 P. R. 1879—Hindu Jats of Tahsil Nakodar, Jullundur District. 

Execution of deed in anticipation of death without 
proof of previous appointment not held sufficient to 
constitute a valid adoption. 


^ Gil Jats of Jullundur District. Mere execution 
C. A. 1059 of 1880 [ and registration ot deed a few days before and 
C. A. 610 of 1882 'in contemplation of death, no previous intention 

72 P. R. 1882 1° adopt having been manifested, not sufficient 

to prove adoption. 

170 P. R. 1882— Mauza Budhsinghwala, Lahore District. Mere 
execution of deed. 

98 P. R. 1883—The appointment by will shortly before death or the 
mere execution and registration of a deed of 
adoption by a person at the time in full possession 
of his senses, is not sufficient in all cases for the 
effectual of a customary heir. 

4 P. R. 1884—Sindhu Jats of Tahsil Kasur. Mere execution of deed 
of gift not mentioning that the child has been 
brought up as son or intended to adopt, is not 
sufficient to prove adoption. Regular adoption 
deed is however not necessary if there is proof of 
treatment as son. 


154 P. R. 1884—The mere existence of a registered deed is not 
sufficient to constitute an adoption apd the adoption 
must have been public, and the intention to adopt 
have been made manifest. 
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124 P. R. 1886—Muhammadan Ghorewaba Rajputs of Ludhiana 
District. Taking relative into house and bringing 
up as sort, arid declaring him to be adopted by 
executing deed shortly before death, not sufficient 
for proving adoption 



28'P. R. 1887 ; —Bhindar Jats of Gujranwala District.? A childless 
and very old man shortly before death executed 
and registered a deed of adoption of a very distant 
relative who lived in a neighbouring village. It 
was held that adoption was not proved. 

98 P. R. 1892 — Jaj Jats of the Hoshiarpur Tahsil. Where a child¬ 
less proprietor in bis old age executed a deed of 
gift of his ancestral property in favour of a stept 
son reciting therein that he had adopted him and 
also given possession of the property gifted, the 
said step-son being of middle age and a stranger 
of ghair kaum, and there being no proof that any 
: 1 previous ceremony of adoption has taken place, 

the deed could not be supported as a valid deed of 
adoption or gift. -> 

12 P. R. 1893—Manhas Rajputs, Hoshiarpur and Kangra Districts. 

Mere paper adoption is not sufficient. ,. w 


94 P. R. 3 893—J3haliwal Jats, Gurdaspur District. The execution 
of a deed of adoption is one of thje recognized 
methods of giving publicity to the fact of the 
adoption, and might be sufficient. ( to support an 
actual adoption even in a case where no long 
course of treatment, previous to the execution of 
the deed, , has been shown . to have taken place, 
provided that there is proof e.g., in the shape of 
subsequent treatment that the real intention of the 
writer was to adopt a son and not merely to appoint 
an heir by will. But where the execution of the 
deed of adoption is neither preceded nor followed 
by any treatment of the adoptee as a son, the 
adoption cannot be uphiejd-fis valid by custom. 

142 P. R. 1893—Sindhu Jats of Moga Tahsil, Ferozepur District. 

Adoption by deed aldne by an old man without 
issue to the prejudice of his presumptive heirs, 
, could not be recognized by custom as valid. 

122 P. R. 1894^ A deed of adoption had been executed and registered, 
but the adoption Was not publicly made, there 
being no assemblage of the brotherhood, and the 



distribution of sweetmeats. The recitals in the deed that all ceremonies 
had been performed was taken as false- It was held that a secret paper 
adoption of this nature could not be looked upon as sufficient even in the 
case of a boy who could be validly adopted by custom 

25 P. R. 1896—Where the parties were Naru Rajputs of Hoshiarpur 
District, and it was found that deeds of adoption 
had been executed by sonless proprietors, containing 
false recitals of previous adoption with usual 
ceremonies and treatment as son of the alleged 
adoptee, and the adopters had died within a month 
after the execution of the deeds, held, that 
counterfeit adoptions of this nature consisting only 
of a document executed in anticipation of approach¬ 
ing death amounted to a mere nomination of a 
successor in the nature of a' bequest, and mere deeds 
of adoption not followed or preceded by any 
treatment as a son, could not be recognized as valid 
h; : ‘r by custom. rb/ 

67 P. R. b901—Kathana Gujars of Gujrat District. The mere 
registration of a deed hot perfected by other acts is 
r! * ordinarily insufficient to constitute a valid adoption. 

29 P. W. R. 1907—Jats of Batala Tahsil, Gurdaspur District. Mere 
execution of deed and admission in suit to contest 
Riwaj-i-am requiring feast, not held sufficient to 
•'P i constitute a valid adoption* 

82 P. L. R. 1911 Existence of enmity between adoptor and 
collaterals demands strong proof that adoption 
should not merely be a paper one. Where there is 
a deed only, no credible evidence of treatment, and 
u adoptor dies in few months after deed without 

further declaration, adoption is not proved. 

342 P. L. R 1913—Registered deed; declaration in Court and at 
mutation that adoption effected, followed by written 
deed filed in Court that there had been no adoption, 
but former deed merely executed to defeat 
reversioners. No evidence of treatment. Fact of 
adoption not held proved. 

I. L. R. 1923, 4 Lah: 356—Where there is a deed of adoption, but it 
is found that the adoption was a mere paper 
; transaction and that the boy was never actually 

adopted, the adoption depd (specially when it makes 
•* : •)!*,.: no mention of any gift) capnot be treated as a deed 

of gift in favour of fhe bpy. 
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A. I. R. 1930 Lah. 1072—Where a deed executed and registered by 

= 330 I.'G. Si the alleged adoptive father purports to recite the 
fact of adoption, although no doubt the execution 
and registration of the deed constituted sufficient 
publicity of the fact of adoption, in order ta entitle 
the person mentioned in the deed as the; adopted 
son, it is essential for the hdopted son to show that 
after the registration of the deed there has been 
continuous subsequent treatment of himself by the 
adoptive father as the adopted son of the latter. 

In the following cases also fact of adoption was held proved — 

111 P. R. 1868—Adoptee lived with and served adopter for many 
years, was separated from his own brothers, had 
taken no share in his natural father’s estate, had 
been treated as a son, and performed kiriakarm , 
but there was no ceremony. 

3 P. R. 1874—Adoptor took adoptee when three months old and 
adoptee lived with him for 40 years till his death, 
cultivating his land and being supported by him. 

77 P. R. 1878—Aroras of Lahore City. Evidence of bringing up 
from six years of age, marriage and investiture with 
janeo by adoptor, general repute and admission 
by widow. 

71 P. R. 1880—Ghorewaha Rajputs of Jullundur District. Taking of 
brother’s son at early age, bringing him up, and 
keeping him and his wife at his home. No formal 
declaration. 

51 P. R. 1881—Treatment by adoptor and successor, adoptee living 
with him, and on his death Hying with the widow. 
Record of adoption in Settlement-Records. 

In the following cases fact of adoption was not held proved — 

103 P. R. 1880—In all cases the point to determine is whether there 
was an intention to appoint an heir, and if that 
intention has been manifested in the manner 
regulated by the custom applicable to the parties 
concerned, it is immaterial if the adoptor die soon 
after. 

36 P. R. 1884—Agricultural Brahmins of Rohtak District. Mere 
declaration before settlement authorities that an 
adoption had taken place, and an expression of 
desire to mutate. '*■ 
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102 P. R. 1884—Where the alleged adoptor took the alleged adoptee 
(his sister’s son) to reside with him, the fact, which 
under ordinary circumstances might raise a pre¬ 
sumption in favour of adoption, raised no such 
presumption when the father and mother of the 
adoptee also lived with the adoptor, there being no 
evidence of an unmistakable declaration of intention. 

C. A. 896 of 1887 —Boal Jats, Ludhiana District. Where a person 

101 P. R. 1889 has been brought up in another’s house, has been 
married in his family, and managed his land, there 
must be a manifested intention on the part of the 
owner that such person is to be his heir and in that 
case only adoption will be valid. 

73 P. R. 1894 [F. B.]—There can be no adoption known to the law, 
whether the parties be governed by Hindu Law, or 
by Customary Law, unless the alleged adoptor has 
manifested an intention to exercise his power to 
adopt, and in every valid adoption there must 
be some external and visible act or series of acts 
done by the adoptor or under express authority from 
him, which act or series of acts give effect to his 
intention. 

59 P. R. 1895—Chuhan Rajputs of Chakwal Tahsil, Jhelum District. 

The circumstances of the donee’s living with the 
donor and managing his affairs in his latter days 
and rendering him service, and the donor’s treating 
him as a son and performing his marriage was 
explained on other grounds and did not prove that 
the donee was an appointed heir. 

3 P. R. 1908—Sarsut Brahmins of Gurdaspur. Being brought home 

by an uncle when an orphan, educated, married and y 
treated as a son, but no expression of intention 
to adopt. 

82 P. L. R. 1911—The enmity between the adoptor and his collaterals 

= 9 L C. 868 is an evidence of a very strong motive for the 
adoptor to injure the collaterals and a strict proof 
of the genuineness of adoption is required. Where 
there is no evidence of the treatment of the adoptee 
as a son and the adoptor died a few months after 
the execution of the deed of adoption, held that the 
factum of adoption is not established. 
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Ceremonies of adoption—whether formal * * * 4 giving and receiving ’ 
absolutely necessary. 

It is beyond question that, according to the law of the Mitakshara , 
the * giving and receiving ’ are absolutely necessary ; they are the operative 
part of the ceremony, beingythat part of it which transfers the boy from one 
family inter another (l). ^Nowhere in the ? Punjab can it be said that 
religious rites are necessary to constitute a valid adoption even among 
Hindus of non-agricultural classes (2). 

Even from the point of view of strict Hindu Law the Datta Homan 
ceremony is not essential (3). It was observed in A. I. R. 1916 Lah. 347 
(34 1. C. 478), a case relating to the Khatris of Lahore City 

u As to the necessity for ceremonies, even according to Hindu Law 
the essential and operative portion of the ceremony is the giving and accept¬ 
ing, and in the Punjab where the strict Hindu Law ceremonies are rarely 
observed in their entirety,: the giving and accepting of a child in adoption is 
all the ceremony that is essential.’ . r? 

In a case where the parties were Arorai of Lahore and governed by 
their personal law and not by agricultural custom, the court said As 
regards the factum of adoption, there is not onth single witness who states 
thhf there was d formal giving and' taking of thfe child We are quite 
Spared to concede that an elaborate religious ceremony is quite unnecessary, 
at tiny rate, in the Punjab, for a valid"adoption, but we are equally satisfied 
that there must be a formal giving and taking of the child to be 
adopted ’* (4). 

j Similarly,'it was observed in 271 P. L. R. 19,13—'‘Though the family 
concerned (in this case) is a high caste Brahmin, family they have as a fact 
been much affected by custom in regard to their observance of strict Hindu 
Law. There is no doubt whatever .that by Punjab Custom the adoption in 
question is perfectly valid and we do not see why it should not be considered 
equally valid under Hindu Law as generally understood in this part of the 
country.’ 

In 117 P. R. 1918 (a case of Sarsut Brahmihs of Delhi), the court 
sdid— 

No doubt in the Punjab the performance of an elaborate ritual or 
religious ceremony is quite unnecessary to the validity of an adoption ; but 
we know of no authority for the view that mere treatment unaccompanied 
by a formal giving and taking of the phild to be adopted, satisfies the 
conditions necessary to a legal adoption. 

• ‘ (1) 1925, 52 Cal 482 (P. C.). 

.. (2) 114fP* L* R. 190ft (Aggarwal Banian of Zira, Perozepur District), affirmed 
on appeal in 102 P. R.-19H (P. C.) ; 1921, 8 Lab. L. J. 461 at p. 468. 

(8) See Mayne’s Hindu Law. 

(4) 106 P. R. 1918; See also 65 P R. 1916 ; 78 P. L. R. 1912; 27IP. L.R. 1918; 
117 P. R. 191?. 
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In 1930, 11 Lah. 503, where the parties were Aggarwals of Panipat 
and governed by the Hindu Law, Rhide J. observed It is well settled 
that the physical act of “ giving and receiving ” is absolutely necessary in 
order to constitute a valid adoption. It is of the essence of adoption and 
the law does not accept any substitute for it 


It is well settled that a customary adoption in the Punjab requires no 
religious ceremonies to complete it being a purely secular institution (l). 
According to the notions prevailing among Punjab agriculturists, adoption is 
in no sense connected with religion and partakes more of the character which 
the act assumed in the later Roman Law as a simple nonmins herdis 
institutio ; that is to say it is more or less a public institution ; by a sonless 
owner of land of a person to succeed him as his heir 12, 


It was remarked in jehnu v. Saudagar (3) If in any cdse we observed 
that the parties to the adoption were punctilious as to the observance of 
ceremonies prescribed by the Hindi! ritual, we should give this fact all due 
weight in deciding whether the consequences in accordance with the custom 
of the parties were, in accordance with the rules of Hindu Law; but for the 
rest we are disposed to think that the distinction rests on no basis of fact or 
principle, and that it is altogether opposed to the spirit of the institution of 
adoption as it prevails in this Province, one feature of s which is the little 
heed it gives to the observance of ceremonies.” In Jivan .Singh v. Pal 
Singh (4), a case relating to Randhawa Jats of Amritsar District, the 
execution of a deed of adoption before the brotherhood and the registration 

of it were held sufficient publicity of adoption, and the non-performance of 
other ceremonies was considered immaterial. Similarly, it was observed 
by Bhidei J. in Phool Singh v- Tota (5)“ The adoption has been held to 
be invalid only owing to absence of certain ceremonies required under the 
special custom of the Kohtak District According to the general custom of 
the province it might have been valid- 

In the Punjab these customary adoptions are not adoptions v in the 
ordinary sense but are really appointments of heirs v t so no* particular 
ceremony is necessary for adoption ( 6 , 1 . 

. The appointment of an heir is not invalidated simply by reason of 
[publicity,not having been,given to |he.fact,. provided it is made in some 

unequivocal and customary mannef (7). Nor is it invalidated by the non- 


(1) & P. R. 1888; 79' P. RT901': it. # R 1894. 

(2) I. L. R. 1 Lab. 89 ' ' 

(3) 138 P- R- 1894, p- 520. .. . . 

(4) 22 P. R. 1913. 

(B) A. I. lb 1931 Lah. 456 -191 I. 0 631.’ 

(6) JVitr Muhammad v. Jiha a'an Shafts A* I. R. 1930 Lah 469^1985, 17 
Lah. 9t>. 

(7) See 58 P. K. 1879 ; 9 » P. R. 1879; 3 P. R. 1901; 154 P. 11. 1884 : 4 P. 11. 
3892; 9 P. R. 1893; 94 P. R. 1893 ; 51 P. R. 1903 ; 40 P. R. 1905; 1923, 77 I. C. 473; 
79P.R. 1901. 
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performance of ceremonies. The following authorities in support of this 
proposition may be read with advantage— 

37 P. R. 1868—Disregard of rules of strict Hindu Law will not 


invalidate adoption. Kritrima form. Ambala 
District. 

Ill P. R. 1868—Absence of ceremonies will not invalidate adoption. 

9 P. R. 1880—Bhular Jats of Lahore District. No ceremonies 

necessary. 

96 P. R. 1883—Dudwal Jats of Mauza Garhi, Amritsar Tahsil. The 
onus lay on the plaintiffs to establish some special 
custom of their tribe that adoptions should not be 
valid without ceremonies. 

4 P. R. 1884—Sindhu Jats of Tahsil Kasur. No ceremonies 

necessary. 

102 P. R. 1884—By custom a Sayyad of Ferozepur District can 

appoint a child of tender years to be his heir, 

especially his daughter’s son. No particular 
ceremony is required to give validity to such an 
adoption. 

138 P. R. 1894—In the Punjab little heed is paid to ceremonies. 

40 P. R. 1905—Hindu Jats of Gurdaspur District. Among agri¬ 
cultural tribes where the right of adoption is 
admitted or is found to prevail, and where the 
person selected is a proper person to be adopted, 
the execution and registration of a deed of adoption, 
coupled with the adopter’s continuous previous and 
subsequent treatment is sufficient to constitute by 
custom such an adoption valid, even without proof 
of any other formalities. 

78 P. L R. 1912—Agriculturist Brahmins of Kangra District. 

= 14 I. C. 479 Elaborate ceremonies are not necessary. An 
unequivocal intention to adopt with treatment as 
such is sufficient. The age of adoptee is immaterial. 

22 P. R. 1913—Randhawa Jats, Amritsar District. Ceremonies not 
necessary. 

Where a special ceremony is stated to be incumbent, person alleging 
such must prove same (l). 

Where power to adopt is admitted, and expression of intention is 
evidenced by a deed, the onus is on persons denying to prove that to 
exercise such power it must be exercised in a particular way (2). 

(1) 58 P. R. 1879. 

(2) C. A. 227 of 1890; See also 5 P. R. 1874 ; C. A. 283 of 1877; 154 P. It. 1884^ 
C A. 1055 of 1889 ; 42 P. R. 1911. 
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NATURE OF ADOPTION IN EASTERN PUNJAB 


It may he doubted whether the kritima form prevails or ever has 
prevailed in the Punjab generally. The feature of the kritima form is that 
the adoptee’s consent to his own adoption is necessary, and it must be given 
in the lifetime of the adopting father ; consequently it is the form by which 
adults are adopted. Adoption of adults being common in the Punjab, and 
not being admissible under the Dattaka form, it has been inferred that the 
kritima form prevails here, whereas the truth probably is that neither fftrrn 
prevails, and that adoptions among agriculturists are generally informal arid 
customary adoptions (l). 


97. Nature of customary adoption in the eastern parts of the 
Punjab (old Delhi territory). 

As has already been noted, the institution of adoption occupies a 
unique place under Hindu Law. It severs the adopted son from the family 
of his birth, transplants him into the adoptive family and puts him on the 
same footing as a son born in the latter family. This is the essence of the 
term as understood in Hindu Law. A mere customary adoption does not 
involve the transplanting of the heir from one family to another, and the 
adoptee cannot be regarded as a formally adopted son under Hindu Law. 


In the south-east part of the province adoption under Hindu Law is 
commonly practised. Customary adoption of an heir is almost unknown 
in the districts which formed part of the old Delhi territory. Where, there-' 
fore, adoption is proved to have taken place amongst Jats of the Gurgaon 
District, it was held that the presumption was that the adoption was a 
formal one (2). 


In the Hissar District which is part of the old Delhi territory, an 
adoption under Customary Law is not the appointment of an heir as under¬ 
stood in the Punjab but is a full adoption having the same effect as in 
Hindu Law, though all the essentials for a valid adoption required in Hindu 
Law need not exist in the customary adoption (3). 


It was observed by Jai Lai J. in Surjatt Chaudhri v. Tegh Bahadur 
Singh (4)—“ Now it is well recognized that in the province a member of an 
agriculturist tribe can by custom, instead of formally adopting a son appoint 
an heir to him, that such an heir does not possess the rights of an adopted 
son but merely succeeds to the estate of the person appointing him ; he is not 
transplanted to the family of the appointer nor does he lose all his rights in 
the natural family. The relationship between the appointer and the appointee 
is therefore of A personal character as the latter does not ordinarily succeed 
collaterally in the family of the appointer. See Mela Singh v. Gurdas (5). 


(1) 147 P. R. 1889. 

(2) Gianu Harditil —59 I. C. 82=6 P. W. K. 1921. 

(8) Gang a Ham v. KhioU=* A. I. R. 1929 Lah. 491—117 I C. 902; See also 
Sab ha Ckand v. Viare Lai" A. I. R. 1930 % Lah. 764 [P. B.]. 

(4) A I R. 1981 Lah. 545, p. 552=18 Lah. 126. 

(5) A. I R. 1922 Lah. 433 -68 I: C. 858=3 Lah. 362 [P. B.j. 
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Among the non-agricultural tribes, however, the adoption must be of a formal 
character under the Hindu Law and the custom of appointment of an heir 
does not prevail In some respects however the dictates of the Mitakshara 
Law requisite for a valid adoption are not observed and particularly the 
prohibition against the adoption of a daughter’s or sister’s son is not always 
observed. 

In the Rohtak District even among the agricultural tribes the 
adoption of a son is of a formal character and the institution of the 
customary appointment of an heir with its legal consequences as in the 
Central Punjab does not ordinarily exist. The son so adopted is transplanted 
from his natural father’s family to the family of the adoptor and has all the 
rights of a daft aka son under the Mitakshara Law. At the same time the 
adoption does not necessarily take place with all the formalities laid down 
and the conditions imposed by the Mitakshara Law. 

In Mansa v. Snrta (l), a case relating to the Jats of the Rohtak 
District, it was held that in the Rohtak District in common with other parts 
of the old Delhi territory, adoption when effected is of a formal nature and 
not the more customary appointment of an heir such as is usually met with 
in the Punjab proper and the adopted son merges in his new family. The 
same view was taken in Mst. Dhopan v. Sohan (2) and also in Kirpcf 
v. Rali Datt (3). 

Section II. 

EXISTENCE OF THE CUSTOM OF ADOPTION. 

98. Existence of the custom of adoption in the Punjab. 

{ The practice of adoption is widely distributed among the agricultural 

f tribes in the province, but is not universal/ Paragraph 35 of Rattigan s 
Digest of Customary Law lays down that 4 a sonless proprietor of land in 
the central and eastern parts of the Punjab may appoint one of his kinsmen 
to succeed him as his heir.’ "The onus of proving that such a power 
of appointment is not customary amongst Hindu Jats , or Muhammadan Jats 
converted from Hinduism, in^the central and eastern districts of the Punjab, 
lies on the person alleging it (4). 

As the adoption of an agnate is allowed by Hindu Law as well as by 
j the custom prevailing generally amongst Hindus in this province, the initial 
onus of proving that the custom of adoption does not exist at all in the 
/ parties’ tribe should be laid on the party so denying the existence (5). 

I .. .. . , .- _ ..——•— ----—- - * ‘ 

(1) 99 P. R. 1909=4 I. C. 868- 

(2) 3P.W.E 1908. 

(3) A. I. R. 1924 Lab. 457=5 Lab. 184=78 1.0. 74. 

(4) 1928, 72 I. C- 805 at p. 806. 

(5) A. 1. R. 1925 Lab. 206=5 Lah. 409; a case relating to Hindu Rajputs, 
Una Tahsil, Hoshiarpur District; distinguishing 13 1’- R. 1894. 
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But if the entry in the Riwaj-i-am is against adoption in the 
particular tribe and locality, there is an initial presumption that the custom 
of adoption does not exist, and the onus of the rebuttal would be on the 
party asserting the existence of the custom (l). 


See also in this connection 92 P- R. 1879 (Hindu Juts of 
Hoshiarpur); 15 P. R 1883 (Gariwal Jats of Ludhiana); 96 P. R. 1883 
(Dudhwal Jats of Amritsar); 98 P. R. 1883 ( Ghori Pathans of Sialkot); 

115 P.R. 1919 ( Nohal Rajputs of Tahsil Fazilka) ; 1923, 72 I. C. 305 
(Muhammadan Bhatti Rajputs of Hoshiarpur), and 124 P. R. 1886 and 
No. 40 P. R. 1891, to the same effect. 

| Under Muhammadan Law an adoption cannot be made, and even,__ if 
Muhammadan it be made, it can carr y no right of inheritanq ef “It 
Tribes - may be further observed that, even if an adoption by a 

Muhammadan was permissible^^ an-y . valid custom in the Punjab,^the 
Chief Court found that it had not been proved that the parties to the suit 
(Sheikh Ansaris of Jullundur District) belonged to a family to which the 
Punjab agricultural or other similar restrictive customs must be presumed 
to apply ” (2). 



In a case relating to Muhammadan Bhatti Rajputs of Dasuya Tahsil 
(3), it was observed :—“Art. 35 of Rattigan s Digest explains the position 


generally as regards Muhammadan agriculturists in the Cent ral an d Eastern 
Punjab. It is clear that amongst the purer Mohammedan tribes, especially 
those residing in the North-Western district, the influence of their religion 
has been more marked, but in the Central Punjab, Muhammadan 
agriculturists as a whole have retained the custom of adoption- This is more 
especially the case with regard to Muhammadan Jats converted from 
Hinduism, and Sir William Rattigan definitely places the onus of disprov¬ 
ing the existence of the custom among such Jats on the man who denies 
it. 1 he position with regard to Muhammadan Rajputs is not so strongly 
established, but even amongst them in this area of the Province 
(e-g, t Hoshiarpur District), the more general practice is clearly to recognize 

the right of adoption.Counsel urges that unless it can be shown 

by instances that Bhatti Rajputs have adopted the custom, the evidence of 
its existence among other Muhammadan Rajputs is of no value. With 
this contention I cannot agree for it appears to me that the Muhammadan 
Rajputs of this area must be taken as a whole and it is clearly established 
by the many instances given by Mr. Humphries in his Riwaj-i-am as well 
as by the reported cases amongst Ghorexvaha and other Rajputs quoted in 
article 35 of Rattigan s Digest that the custom clearly exists amongs t 
Muhammadan Rajputs in ” 


(1) Beffv. Alla Ditta~4£> P. R. 1917 I\ C.; Lajpat Rat v. Karam Chand 
p- 1984 Lah. 830—155 1. C. 1020. 

(2) 120 P. R. 19i2 [P. 0.], affirming the judgment in 1 P. R. 1907. 

(8) 1922, 72 I. C. 306. 
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Amongst the purer Muhammadan tribes, especially amongst those 
residing in the North-Western districts of the Province, the influence of 
their religion, which does not recognise adoption as conferring any right of 
inheritance, has given rise to a disposition, which has become more marked 
in the course of the more recent settlement operations, to challenge the 
power of a sonless proprietor to make any appointment resting the succession 
in a person other than the lawful heir, in whose favour, of course, no appoint¬ 
ment is necessary (l). 

Custom of adoption was recognised amongst Qureshis of District 
Lyallpur (2). In the Punjab the customary adoptions are not adoptions in 
the ordinary sense but are really appointments of heirs. No particular 
ceremony is necessary for an adoption and if a gift is made to such son it is 
valid. Even if a gift is not made he will succeed on the death of the person 
who appointed him as his heir (3). 

The custom of adoption does not prevail among Muhammadan tribes 
of Hazara District (4). 

Ambala District. 

* Answer to Question No. 53 .— 

“ The present replies show that all tribes are opposed to adoption in 
the abstract and in any case the presence of a son, grandson or great- 
grandson is a bar to adoption. This is never so with the dohta though the 
dohta himself may be adopted if there are no near collaterals. In practice^ 
there is very little difference between adoption and gift." 

120 P. R. 1884—Muhammadan Bhatti Multanis of Ambala. Custom¬ 
ary adoption was found not to exist in any form, 
except perhaps of a Khana-damad. 

40 P. R. 1891—Muhammadan Chuhan Rajputs of Mauza Golra, 
Ambala Tahsil. These Rajputs recognize no custom 
of adoption. 

Amritsar District. 

t Answer to Question No . 77.— 

In the Riwaj-i-am of 1865 all the tribes now consulted are recorded t6 
have answered that the custom of adoption prevailed, with the exception of 
Dogars, who denied its existence. Now the Dogars admit its existence, 
but of the. other tribes a few refuse to accept the correctness of their 


(1) See 140 P. R. 1893 ; 35 P. R 1896 ; 70 P. R. 1901. 

(2) A. I. R. 1936 Lah. 465=17 Lab. 96. 

(3) Ibid. ' ' 

(4) 1936, 1621. C. 314 (Peshawar). 

* Customary Law of the Amba,la District, p. 27. 

*1* Customary Law of the Amritsar District, p. 34, 
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old answer. The main tribes that refuse to acknowledge the existence of 
custom of adoption are as follows:— 

Tarn Tarn Tahsil — 

(1) Gil Jats and Arains. 

Amritsar Tahsil — 

(2) All the Gil Jats with a few exceptions; Bhatti Rajputs of 
Sipariwind, Pathans of Vadala Viram. 

Ajnala Tahsil — 

(3) Gil Jats with the exception of those of Lashkari Nangal, Pathan 
Nangal, Jagdeo and Abu Said, A wans, Muhammadan China Jats, Rajputs 
of Manj, Afghans of Lalla, Bui Jats of Gujjarpura, Bhatti Rajputs of 
Bohlian. 

Those tribes, who admit the existence of the custom, state that any 
sonless proprietor may adopt a son. 

141 P. R. 1894—Panzati Arains of Amritsar City. 

Attock District, 

* Answer to Questions Nos. 30 tc±36. 

“ Questions 30 to 36 inclusive were formulated at last Settlement, 
when the present Rawalpindi District was included in the enquiries. As 
far as this district is concerned, the custom of adoption is practically 
non-existent. 

The questions have therefore been dealt with collectively and the 
examples of adoption which have come to light have been tabulated, details 
being stated when ascertained. The actual practice is shown in each 
individual case, but these cases cannot be said to give any authority for 
the existence of any custom. Muhammadans broadly speaking, do not 
recognize adoption while Hindus follow the ordinary rules. The latter are 
not sufficiently numerous in this district to justify detailed discussion under 
each question.” 

Delhi District. 

t Answer to Question No. 77.— 

“ All tribes .— 

Any childless person may adopt a son, except that n.mong certain 
Muhammadan families who follow Muhammadan Law, the custom of 
adopting a son does not exist 

Dera Ghazi Khan District. 

t Answer to Question No 53 .— 

“ The custom of adoption does not exist among the Muhammadan 
tribes of the district, and they do not recognize it (though exceptions occur, 

* Customary Law of Attock District, p. 31. 

4 Customary Law of Delhi District, p. 39. 

x Customary Law of Dera Ghazi Khan District, p. 67. 
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without being governed by any rules prescribing who may and who may 
not be adopted). The custom is not general even among the Hindus of 
the district, and no one may adopt a son in the presence of his own son, 
grandson, or great-grandson. The presence of a daughter’s son is considered 
to be a bar in Rajanpur but not in Saghar and Dera. Jampur Tahsil does 
not recognise any adoption.” 

Dera Ismail Khan District 

Adoption is not recognized as an established custom by any of the 
Muhammadan tribes of the District and the onus of proving that a right to 
inheritance as against agnates could he based on adoption would be on him 
who alleged it ” (l). 

79 P. R. 1895—Akhund Sheikhs (Sayyads) of Dera Ismail Khan 
District do not recognise custom of adoption. 

* Ferozepur District 

Answer to Question No. 65 .— 

If there are male lineal descendants, there can be no adoption. The 
presence of a daughter’s son is no bar to an adoption being made. 

The following tribes say they have no custom of adoption :— 

Chishtis, Pathans, Dogars, Sayyads (except in Moga), Rajputs of 
Fazilka and Muktsar and Bhatti, Tur and Joya Rajputs in Ferozepur, and 
also those other than Waraich in Moga, Muhammadan Jats in Muktsar and 
Fazilka, Wattus and Bodlas. In the 11 Bhaike villages of Nathana, the 
Siddhus say they have no custom of adoption, while the Mahtams and 
Gujjars of Ferozepur, Arains of Moga and Bagri Jats state that no cases are 
known, and the Moghals content themselves with saying that there is no 
general custom. 

Note :— Adoption seems to be distinctly rare among all tribes in the Muktsar and 
Fazilka Tahsils and also among the Jats of the Natliana ilaqa." 

102 P. R. 1884—Sayyads of Ferozepur District. Adoption is 
recognized. 

3 P. R. 1901—Dhawan Khatris of Ferozepur. Adoption recognized. 

102 P. R. 1913 P. C.—Aggarwal Banias of Zira. Adoption 
recognized. 

71 P. R. 1908—Kilchi Moghals of Mudki in Ferozepur District. 
Custom of adoption is not recognised. 

115 P. R. 1919—Hindu Mohal Rajputs of Fazilka Tahsil. Adoption 
not recognized. 


(1) Customary Law of Dera Ismail Khan District, p. 44. 
* Customary Law of the Ferozepur District, p. 225. 
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Gujranwala District. 

* Answer to Question No. 61 .— 

“ A boy under five years of age is taken into the lap : above that age 
is adopted. The latter is more resorted to though Chattas (Tahsil Wazira- 
bad), Jat Dhilloo, Chahal and Dhotar tribes (Tahsil Gujranwala) and all 
tribes (Tahsils Hafizabad, Khangah Dogran and Sharakpur), save Khatris, 
Aroras, Hindu Jat Bawre, Hanjra and Arains (Tahsil Sharakpur), assert 
that the custom of adoption and taking into the lap is unknown among 
them.” 

Gujrat District. 

J* Answer to Question No, 91 .— 

{a) There is no custom of adoption among all Musalman tribes of all 
three tahsils of the District. 

(6) Among Hindus a man, if his male issue is not able to perform the 
funeral or other religious ceremonies on account of leaving his own religion 
he may adopt a son, though Barita of Surkpur says there is no custom 
among the Minhas Rajputs- 

Note :—Even among the Muhammadans cases of adoption occur but the mutation is 
sanctioned by consent. If the heirs object, the custom is as above, but really a custom 
to the contrary is gradually growing up. 

Custom of adoption was found to exist among— 

24 P. R. 1879—Varaich Jats of Gujrat District. 

109 P. R. 1885—Rathar Kashmiris, of a fialak in absence of male 
heirs. 

Custom of adoption was found not to exist among— 

15 P. R. 1880—Varaich Jats of mauza Shadiwal. 

8 P. R 1891—Mohammadan Kathana Gujars of Kharian Tahsil. 

35 P. R. 1896— Mohammadan Khokhars of Gujrat District. 

85 P* R. 1804—The reason why the system of adoption is not recog¬ 
nised in the Gujrat District is that there the 
institution of khana-datnadi generally prevails. 

See also 81 P. R. 1892, 79 P. R. 1893, 102 P. R. 1893, 140 P. R. 1893, 
104 P. R. 1891 wherein it is held that there is no custom of adoption or 
appointment of an heir among the Muhammadan tribes of the Gujrat 
District. 

Gurdaspur District. 

t Answer to Question No /, Section 11-A .— 

“ None having male lineal descendants can adopt, A daughter’s son 
is no bar. 

The following tribes state that the custom of adoption does not exist 
among them :— 

Pathankot. —Labanas, Sainis, Muhammadan Rajputs, Gujars, Say- 
yads, Hindu and Muhammadan Jats. 

* Customary Law of the Gujranwala District, p. 29. 
t Customary Law of the Gujrat District, p. 34. 
t Customary Law of the Gurdaspur District, p. 3& 





Shakargarh —Muhammadan Rajputs, Arains, Labanas and Mallahs. 


Bat ala. —Sayyads. 

Gurdaspur .—Harnis, Gujars, Mallahs, Hindu and Muhammadan 
Rajputs, Pathans, Moghals, Sayyads, Lohar Tarkhans, 
and Kakkezais. 

The Brahmans of the Pathankot Tahsil also deny the existence of the 
custom, but they add that if an adoption is ever made, it should be made 
with the consent of the immediate heirs. 

The following tribes, while admitting that the custom at present 
exists, wish to give up for the future :— 

Shakargarh .—Hindu and Muhammadan Jats, Ratal and Lalotra gots 
of Hindu Rajputs. 

Gurdaspur .—Arains. 

The Hindu Rajputs of the Pathankot Tahsil state that the custom 
should be abolished, and in case this be not possible the consent of the im¬ 
mediate reversionary heirs should be made essential. 

A. I. R. 1934 Lah. 830—Sainis of village Sharif Chak, Pathankot 

==155 I. C. 1020 Tahsil. The custom of adoption held did not exist 
in 1928. Where the adoption takes place in 1928 
the entries in the Riwaj-i-ams in 1913 and not 
those in Riwaj-i-ams of 1865 and 1893 must 
govern the case. 

Gurgaon District. 

* Answer to Question No, 1—Part II —Section II ,— 

“ If a man have a son, or a son’s son or a son’s son’s son he cannot 
adopt. 

A daughter’s^gon is no bar to the right of adoption. (All tribes which 
have the custom of adoption.) 

Note :—The following tribes do not seem to have the custom of 
adoption :— 

Beloch, Sayyad, Sheikh, Mughal, Pathan, Musalrpan Gaurwa, Fakir.” 

Hazara District. 

“ Adoption is unknown among the Muhammadan population of the 
district. Two or three cases have occurred lately among the Turnis of the 
Haripur plain : but they are quite exceptional, and stand by themselves. 
Adoptions occasionally take place among the Hindus (1). 

Hissar District. 

t Answer to Question No. 73. 

“ A man who has no male lineal descendants can adopt; but if he has 
such descendant, he cannot. The presence of a daughter s son or lower 
descendant is no bar.” 

* Tupper’s Customary Law of the Punjab, Vol. II, p 163. 

(1) Ibid, page 221. 

y Customary Law of the Hissar District, p. 48. 
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Hoshiarpur District. 

* Answer to Question No. 61 .— 

44 Rajputs of Tahsil Garhshankar, Gujjars of Tahsil Hoshiarpur and 
Garhshankar, Pathans, Dogars, Sayyads and Sheikhs state that among them 
there is no custom authorizing adoption. Among other tribes geherally 
a man can only adopt if he has no lineal male descendants, but the presence 
of a daughter’s son is no bar to an adoption. Mahtons follow the general 
rule, but do not look on the custom with favour.” 


Remark .—Adoption here means the customary appointment of an heir, as 
opposed to a formal adoption by a Hindu according to the formalities prescribed in the 
Dharamsliastar. The effects of the latter form of adoption are quite different from those 
of the former and two must not be confused. 

2. The answers to the remaining questions on the subject of adoption only concern 
those tribes among whom the custom exists. 

8. As many of the illustrations concern more than one question, they have mostly 
been given together here and in subsequent questions references to the relevant illustra¬ 
tions will be given. 

4- The denial by Rajputs of the Garhshankar Tahsil and by Sheikhs as to the 
custom of adoption is not borne out by the exceptions quoted. 


70 P. R 1878 — Muhammadans of Mauza Tanda, Tahsil Dasuya. 
Custom of adoption is recognized. 

138 P. R. 1894—Hindu Rajputs of Tahsil Una. Custom of adoption 
recognized. 

72 I. C. 305—Muhammadan Bhatti Rajputs ; adoption of brother’s 
son held valid. 

I. L. R. 5 Lah. 409—Hindu Rajputs of Salohan got of Mauza Saloh 
in Una Tahsil. Custom of adoption found to exist. 

105 P. R. 1891—Muhammadan Gujjars of Hoshiarpur District. No 
custom of adoption prevails among them. 

13 P. R. 1894—Hindu Ladu Rajputs of Tahsil Una do not recognize 
custom of adoption. 


Jhang District. 

t Answer to Question No. 85 .— 

44 All Muhammadans .—The custom of adoption or appointment of an 
heir does not exist. 

All Hindus .—Adoption is recognized. It is generally written, other¬ 
wise it is proclaimed before the brotherhood and some ceremonies for 
adoption are performed. Some Hindu tribes from Tahsils Jhang and 
Shorkot assert that the custom of adoption does not exist among them. 


The adopted son has the same rights upon his adoptive father as the 
male lineal issue, and he cannot get his share from the property of his 
natural father ; but one who has been appointed only heir to the property, 
has a right to get his share from the property of his natural father as well. 


* Customary Law of the Hoshiarpur District, p. 147. 
7 Customary Law of the Jhang District, p. 47. 
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An adopted son is bound to perform religious ceremonies which a natural 
son would have. An appointed heir has no such obligations.” 

Jhelum District. 


* Answer to Question iVo. 74 .— 

All Musalman tribes — 

There is no custom relating to adoption. 

Note .—In some cases the Courts have upheld adoptions though cases said to have 
occurred seem mostly to be really of gift, not of adoption. The Chakwal tribes assert 
that there have been cases in the past, but there should be no more in future, and that 
there is no special custom. 


Hindus — 

Adoption is not much practised and very few instances can be given : 
they say the Shcistras are followed in the matter. Detailed customs so far 
as known are stated in the vernacular record.” 

109 P. R. 1882—Muhammadans, Mahr caste, Chakwal Tahsil. 
Adoption is recognized, 

C. A. 213 of 1906—Mughals of Pind Dadan Khan Tahsil. Adoption 
recognized. 

70 P. R. 1901—Kathana Gujjars, Jhelum District. Custom of 

adoption is not recognized. 

Jullundur District. 

t Answer to Question No. 67 .— 

No one having sons or grandsons or great-grandsons can adopt. 
The presence of a daughter’s son is no bar to adoption. 

The following tribes say that custom of adoption does not exist 
among them :— 

Phillaut —Muhammadan Rajputs, A wans and Arains ; 

Jullundur —Muhammadan Rajputs, and Lodhi Pathans ; 

Nciwanshahi —Hindu Rajputs ; and 

Nakodar Tahsil — Gujjars, Dogars, Sayyads and Pathans ” 

Custom of adoption was recognized in the following cases:— 

58 P. R. 1872—All Rajputs and especially Mahtams. 

108 P. R- 1879—Jats of Dadwar got . 

71 I . R. 1880 ) Qhorewaha Rajputs of Jullundur District. 

173 P. R. 1883 ) 


Custom of adoption was not recognized in the following cases r— 

126 P. R. 1912—Sheikh Ansaris of Jullundur District; affirming on 
[P. C.} appeal 1 P. R. 1907. 


( 

* Customary Law of the Jhelum Distriet, p. 52. 

-}* * Customary Law of the Jullundur District, p. 47. 



EXISTENCE OF THE CUSTOM OF ADOPTION 555 

Kangra District. 

* Answer to Question No 66 — 

“ The Brahmins of Palampur Tahsil, Bhojkis of Dehra Tahsil, Jats, 
Sainis, Ghirths, Bhojkis and Gosains of Kangra Tahsil, and Jats of Nurpur 
Tahsil state that among them there is no custom authorizing adoption. 
Among other tribes generally a man can only adopt if he has no male lineal 
descendants, but the presence of a daughter’s son is no bar to an adoption.” 

85 P. R. 1888 ) Agriculturist Brahmins of Kangra District. Custom 

78 P. L. R. 1912 1 of adoption recognized. 

Karnal District. 

t Answer to Question No . 39 .— 

The Rajputs of Panipat town cannot adopt a stranger or a daughter’s 
son but can adopt either an only son or any one of several brothers. The 
adoptee must be of a generation younger than the adoptor and generally, 
but not essentially, preference is given to a near relative. An oral adoption 
is valid, but there is a desire to insist on a written document. 

Jats cannot adopt an only son of a stranger in the presence of 
relatives. Any one of several possible brothers may be adopted but not a 
daughter’s son. A near relative can claim to be adopted in preference to a 
distant one. Arains have no custom of adoption. Brahmins can adopt a 
daughter's son, Rajputs can adopt an only son; but with these exceptions 
all tribes follow the custom of the Jats.” 

99 P. R. 1880—Pathans of Mauza Nagal, Tahsil Kaithal. Adoption 
not recognized. 

Lahore District. 

+ Answer to Question No. 78 .— 

“ Any proprietor who has no male lineal descendant may adopt. 

Note .—In 1868 all the tribes are recorded to have admitted adoption. In 1892 the 
Dogars denied the existence of the custom, but they have now reverted to their previous 
answer.” 

5 P. R. 1879—Muhammadan Lohars of Lahore District. Custom of 
adoption so as to be entitled to succeed to the 
adoptor not recognized. 

Ludhiana District. 

* Answer to Question No. 58 .— 

“ Rajputs, both Hindus and Muhammadans, and Labanas of Ludhiana 
Tahsil, say that they have no custom of adoption. All other tribes are 
agreed that if there is a male lineal descendant there can be no adoption, 
but the presence of a daughter’s son is never a bar to adoption.” 

* Customary Law of the Kangra District, p. 124. 

Customary Law of the Karnal District (Panipat Tahsil and Karnal Pavganah) 

p. 47. 

X Customary Law of the Lahore District, p. 39. 

* Customary Law of the Ludhiana District, p. 93. 
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In the following cases custom of adoption was found to exist:— 

43 P. R. 1880—Muhammadan Manj Rajputs of Tahsil Jagraon. 

79 P. R. \SS2 —Jat$ of Tahsil Samrala. 

15 P. R. 18§3—Ghariwal Jats of Mauza Alamghir, Ludhiana District. 
9 P. R. 1893—flipdu Garewal Jats of Ludhiana District. 

94 R. R. 1893-—DhaliwaJ Jats of Ludhiana District. 

5(3 p. R. 19Q8—Jats of Mauza Lehal, Ludhiana District. 

In the following cases custom of adoption was not found to exist :— 
124 P. R. 1886—Muhammadan Ghorewaha Rajputs. 

34 P. R. 1894—Muhammadan Manj Rajputs of Tahsil Ludhiana. 

C. A. 697 of 1879—Rajputs of Ludhiana District ; but see 110 P. R. 


1919 in which it was held that among Ghorewaha 
Rajputs of the Garshankar Tahsil, District 
Hoshiarpur, the adoption of a daughter’s son by a 
deceased sonless proprietor was valid by custom, 
inspite of the last Rtwaj-i-am entry to the 
cpptrary. 


Mianwali District. 

* Answer to Question No. 7, Section VI .— 

“ All Musalmans except Chief of Kalabagh. 

The custom of adopting a son does not exist. 

Chief of Kalabagh. 

The Malik of Kalabagh maintains that the Chief can adopt a son if he 
has no son of his own body. 

Note .—Adoptions have taken place among the Musalmans, but the right of an 
adopted son to succeed has so far been successfully contested by the collaterals. 


Hindus. 


A childless person may adopt a son to succeed to his property. 
Adoption is not permitted in the presence of a son, grandson or greaf- 
grandson. A daughter’s son can be adopted.” 

Montgomery District (Pakpattan and Dipalpur Tahsils). 
t Answer to Question No. 84 .— 

“(l) Rajput Watt us t Sayyads , Pathans , Rajput Joyas of Tahsil 
Pakpattan , Arains.Jat Musalmans , Rajput Musalmans, Rajput Wattus, 
Kambojs and Jat Sikhs of Tahsil Dipalpur.— The^e is no custom of 


adoption. 


Exception Kambojs of Tahsil Dipalpur. There was only one man 
Chamba Ram by naipe in the village Mancharian who adopted Mahi Ram 
and the latter received all property. 


* Customary Law of the Mianwali District, p. 36. 

t Customary Law of the Montgomery District, (Pakpattan and Dipalpur lahsils , 

p. 33. 
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Among Jat Sikhs of Tahsil Dipalpur only one man Mangal Singh, son 
of Kain Singh of Chak No. 3 adopted Pala Singh. 

(2) Sayyads of Tahsil Dipalpur .—The Sayyads of Hujra and Tahsil 
Dipalpur state that their adoption should be by registered deed and should 
be witnessed in writing by the selected men of the brotherhood. Oral 
adoption is not recognised. Other Sayyads state that it can be oral. There 
is no difference between adoption and appointment of an heir. 

(3) Mahtarns , Khatris , Aroras of Tahsil Dipalpur , Khatris ; Aroras , 
Jat S(khs, Kantboj , Mahtarns , Chishtis , Arains and Hans of Tahsil Pak - 
pattan .—Adoption is recognised and should be in writing and if it is in 
writing it does not differ from an appointment of an heir. 

Multan District 

* Answer to Question iVo. 84 .— 

“Ail Muhammadans admit that they have no custom of adoption or 
appointment of an heir. Among Hindus adoption is recognised. It may be 
either verbal or written. If verbal, it should take place in the presence of 
the panchayat .” 

* Answer to Question No 85 .— 

“ All Hindus . say that subject to answer to Question 86 there can be 
no adoption in the presence of the male lineal descendant but that the 
presence of a daughter’s son is no bar to adoption.” 

Muzaffargarh District. 

t Answer to Question No . 83 .— 

All Muhaminadans state that they have no custom of adoption or 
appointment of an heir Among the Hindus of Alipur adoption is recognised- 
It should be written and registered- T he person adopted has the same 
rights as if he were the son of the adoptor. Among the Hindus of Leigh 
and Kot Adu adoption is recognised, though it is not a general custom. 
There have been some instances of it. It may be either verbal or written. 
The adopted person has no claim to his real father’s property, but performs 
the duties of a son to his adoptor. The heir is one who may succeed to the 
property of the adoptor in addition to that of his father, and is recognized as 
the person who performs for the adoptor the rights which a son is bound to 
perform; an adopted person is bound to perform all the duties of a son for 
the adoptor. The Hindus of Muzaffargarh assert that the custom of adop¬ 
tion is not recognised among them. There has been only one instance in the 
last Settlement wherein one Diwan Naubat Ram of Rangpur adopted Tota 
Ram, Khatri, age 32 years, who was his wife’s brother There had been no 
other instance after that.” 


* Customary Law of the Multan District, p. 341. 
t Customary Law of the Muzaffargarh District, p. 104 
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Peshawar District. 

“ A man may not adopt unless he is without son, son’s son and son’s 
son’s son. The existence of a daughter’s son is not a bar to adoption, but 
in that case it may be exercised only in favour of the nearest heir. If a 
man’s male issue are irreligious, made paralysed or leprous he may adopt in 
their place. A man who has adopted one son may not adopt another unless 
the first fails of the purpose for which he was adopted ; if the failure is due 
to the fault of the first adopted son he retains no rights in respect of his 
adoptive father’s property and ceases to be regarded as adopted, but other¬ 
wise he retains his position, and has a claim to maintenance, but not to a 
share in the inheritance Bachelors, widows, and blind, impotent and lame 
men may adopt. Ascetics may adopt, but only from among their disciples. 
No special custom is known to exist in regard to adoption by women. A 
man may not give in adoption his only son, his eldest son or his brother. 
A boy can only be adopted before his beard has appeared, but he may be 
adopted after tonsure or investiture with the sacred cord in his own family. 
A man must adopt the nearest of his relatives suitable for the purpose if 
the relative is willing. If all the sapindas fail he may adopt other persons, 
e g., a sister’s son. He cannot adopt a person of another caste or religion, 
but is not bound to make the selection from his own kaum or zat. The 
order of preference for adoption is brothers, brother’s male descendants, 
uncles, their male descendants, and so on throughout the whole range of 
collaterals, but the adopted must be younger in age than the adoptor. 
There is nothing to prevent the adoption of a boy whose mother the adoptor 
might not have married, provided the adoption is otherwise permissible. 
The essential part of the ceremony of adoption is the observance of the same 
formalities as are performed on the birth of a natural son. Usually a 
Brahman is sent for who recites the appropriate formulae in the presence 
of the parties, and the relatives of the person adopted. The adopted is 
seated in the lap of his adoptive father, and is dressed in new clothes. 
A present is given to the Brahman who officiates. Adoption is not consti¬ 
tuted merely by the elder of two men arranging the marriage of the younger. 
There is no distinction in consequences, or in the nature of the relationship 
created, between the dcitaka and kritrima forms of adoption. The latter 
term is understood to signify an adoption in which only the principles 
themselves are consenting parties, e.g in case of the parents of the adopted 
being dead. In all circumstances an adopted person forfeits the right to 
inherit from his natural father. No instance is known of the birth of a 
natural legitimate son to a man who had already made an adoption. If 
such a case occurred it would be decided according to the Shastras. I he 
Shastric rule in this matter is disputed, but it is certain that the adopted 
son would receive some share of his adoptive father s inheritance, and would 
not be restricted to bare maintenance. The permanent residence of a 
son-in-law with his father-in-law does not in any way alter his position as 
regards the estate either of his own father or of his father-in-law (l). _ 

(1) Customary Law of the Peshawar District, p. 33. 
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Rawalpindi District. 

* Ansxver to Question No. 30. 

“ The Hindus answer that only men can adopt, and that it is 
necessary to adoption for the adoptive father to accept the boy in presence 
of his relatives, and to bring him up in his own house in every respect as 
his own legitimate son- The rights of the boy will be the same as if he 
were the natural legitimate son of his adoptive father.” 

The answers of Muhammadan tribes in the different tahsils are 
contradictory. Gakhars in all tahsils reply that a man may adopt but a 
woman may not. No ceremonies are absolutely necessary, but it is usual 
to assemble the brotherhood, and a deed of adoption is sometimes 
drawn up. Ferozal Gakhars in Tahsil Gujar Khan, however, deny the 
existence of any custom of adoption. In rely to Question 5 Gakhars of 
all kinds and all tahsils denied the existence of any custom of adoption 
whatever. 

Sayyads make the same reply as Gakhars, but in Abdulla Shah versus 
Kaim Shah (No. 86, Punjab Record, 1894), the Chief Court held that by 
custom among Sayyads of Rawalpindi Tahsil the adoption of a daughter s 
son who was also a grand nephew of the adoptor, was invalid, and the case 
for adoption is certainly weaker in the other tahsils than in Rawalpindi. 

In Kahuta Tahsil Janjuas and all other Muhammadan tribes, except 
Gakhars, reply that they have no custom of adoption. 

In Murree, Sattis, Dhanials and Khetwals state that the custom 
of adoption is unknown, but Dhanials in Rawalpindi Tahsil admit the 
custom. 

Dhunds admit the custom, but also say that the two instances quoted 
are the only cases which have occurred and refer only to Dhund Malals. 
There can be little doubt that in the hills at least adoption is not a general 
custom which would be acquiesced in by the disappointed collaterals or 
supported by tribal feeling. The conspicuous example of Raja Mansabdar’s 
son has no doubt influenced the replies. 

In Tahsils Rawalpindi and Gujar Khan, Awans reply that a man, but 
not a woman, can adopt; that adoption is performed before the brotherhood 
usually at a marriage, and that no religious ceremonies are necessary. But 
the people who gave these replies were able to cite only one instance of 
adoption. Gujars made the same replies as Awans, but cited no instances. 
The examples given below are the result of enquiries from revenue officials 
and revenue papers. 

All other Muhammadan tribes deny the custom of adoption. 

Hindus reply as at last Settlement. The brotherhood is entertained, 
and the tika placed on the boy’s forehead. 


♦ Customary Law of the Rawalpindi District, p. 53. 
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replies of the various Muhammadan tribes are given for what 
they are worth. At most, with the support of the instances quoted and 
collected, they show only a strong tendency to assimilate from the Hindus 
a very convenient custom. They do not prove, nor does the experience of 
the revenue officers of this Settlement support the existence of a well- 
established and general custom of adoption in any Muhammadan tribe. 
I he very tribes which allege a custom of adoption have often no custom 
to guide them in replying to the immediately succeeding questions, which 
refer to rights which must often come under dispute in any tribe recognizing 
adoption. In the very common case where a sonless proprietor wishes to 
secure the succession to his property for his son-in-law to the exclusion of 
collaterals recourse is had not to adoption but to wiils and alienations of 
various kinds. Of the instances quoted those contested in Civil Courts 
apparently resulted in the defeat of the adopted son, and the others will 
probably affect very small areas or seem to have been acquiesced in by the 
collaterals for family or other reasons.’’ 

Rohtak District. 

* Answer to Question No. 73 .— 

“ All tribes throughout; except Sheikhs of Jhajjar outside Guriani Zail, 
who say they have no custom of adoption, give the same reply, that the 
presence of a son, son's son, or son’s son’s son is a bar to adoption, but the 
presence of a daughter’s son or lower descendant is no bar.” 

Shahpur District. 

f Answer to Question No 7, Section VI .— 

“ Awans and Hindus .' 

If a man have a son, or a son’s son, or a son’s son’s son, he cannot 
adopt. A daughter’s son is no bar to the right of adoption. 

Note .—All the Musalman tribes, except the Awans, Tiwanas and 
Uathans, say that no instance of adoption has occurred, and except among 
the Awans the custom of adoption may be said not to exist among Musal- 
mans. Even among the Awans it is not common, and where adoption does 
occur, it is more a form of gift than of adoption properly so called. Among 
Hindus an adopted son is called Pntrela. The usual expression for ‘‘adopt’’ 
is putr bxindna — vcttbe a son.” 

Sialkot District. 

+ Answer to Question No. 62 .— 

“ Adoption is applied to the adoption of a child who is no longer an 
infant in arms. The term god lena is applied to the adoption of an infant 
in arms. Both imply the nomination of an heir for purposes of inheritance 
or succession. There is no difference and the clistom is prevalent among 
all tribes.” 

* Customary Law of the Rohtak District, p. 38. 

-}* Customary Law of the Shahpur District, p. 57. 

X Customary Law of the Sialkot District, p. 37. 
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98 P. R. 1883—Ghori Pathans of Mauza Gurian, Sialkot District. . 

Custom of adoption is recognised. 

63 P. R. 1911—Qureshis of Nianipuri, Sialkot District. Custom of 
adoption exists. 

130 P. R. 1884—Kashmiris Sheikhs of Sialkot District. Custom of 
adoption does not exist. 

Sirsa District (old) — 

‘‘No Mu sal man tribe except the Rains has any well-defined custom 
of adoption, and indeed there is hardly any instance of it. What adoptions 
have taken place have had no clear legal effect ” (l). 

Section III. 

WHO MAY ADOPT. 

99 Right of male proprietors to adopt. 

Generally, no on e can adopt who has male lineal descendants. The y/ 
existence of a daughter's son can be no bar to adoption. 

If a male issue be disqualified by any legal impediment (such as loss 
of caste or retirement from the worldj from performing the exequial rites, 
can a man adopt ? Among agricultural tribes little regard is generally paid 
to the idea of having some one to perform the exequial rites, but among 
some of the Hindu tribes it is recognized that a man who has male issue 
may adopt it such issue be an outcaste, or a leper, an idiot, an ascetic, or not 
heard of for a long time. 

A m , inor capnnt._adont. _A b achelor, a man blind, impotent or lam e, 

or a widower can adopt. An as cetic who has renounced the world ca nnot 
adopt though he may appoint a chela. 

ADOPTION BY WIDOW. 

lOO. Generally a widow can adopt only with the 
Adoption by written permission of her husband, secured 
' vidow - in his life-time, or with the consent of his 

collaterals. 

Ambala District. 

* Answer to Question No. 56. 

“ 1837-—The general reply for all tribes is that a woman can never 
adopt. This is in some cases qualified by an admission in the widows 
favour provided she has received distinct permission from her husband, and 
other instances are quoted where the adoption was agreed to by the 
collaterals. Exceptional cases of adoption by consent can hardly be quoted 

(1) Tupper’s Punjab Customary Law, Vol. IV, p. 137. 

* Customary Law of the Ambala District, p 29. 
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as evidence of a custom, and it is enough to say that instances 1 of the kind 
in which a disputed adoption has been upheld are extremely rare. The 
feeling of the people is strongly against adoption by a woman, and this is 
the safest guide to follow. 

1918.—Mr. Kensington’s reply is still valid and complete. Arains, 
however, state that a widow can adopt the son of her husband’s brother.” 

Amritsar District. 

* Answer to Question No. 81 .— 

“ All tribes — 

A woman whose husband is alive cannot adopt at all. On his death, 
however, she can do so with the consent of her husband’s collaterals. It is 
not, however, necessary that the consent should be in writing. She has 
similarly authority, if she has got a written permission of her husband. In 
the latter case, no consent of the collaterals is needed, though a few 
individuals consulted insisted that, even in that case, the collaterals’ consent, 
is necessary/’ 

Delhi District. 

f Answer to Question No. 81 .— 

“ All tribes — 

A widow cannot adopt as of right with effect against ancestral property, 
but may do so with the express consent of the reversioners or with the 
written authority of her late husband ” 

62 P. R. 1880—Aggarwal Hindus of Delhi city. By custom a widow, 
cannot adopt by her own sole act in the absence of 
any authority from her husband. 

34 P. R. 1907—Kashmiri Pandits of Delhi In matters of adoption 
they are governed by Customary Law. By custom 
an adoption by a widow without the consent of 
her deceased husband is valid, but an adopted 
boy must be a Kashmiri Pandit- 

95 P. R. 1909—Jains of Delhi. Adoption is purely a secular trans¬ 
action. A widow can adopt without any authority 
from her husband. No ceremonies are required ; 
but publication is necessary among the brotherhood. 
Distribution of Indus is a sufficient publication. 
A married man with sons and daughters may be 
adopted. A widow can adopt the brother of her 
deceased husband. There is no question of age 
limit in adoption. 


* Customary Law of the Amritsar District, p. 86. 
-{* Customary Law of fhe Delhi District, p. 40. 
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See also I. L. R VIII All. 319 ; 1 All. 688 ; XVII Cal. 518 : XVI Mad. 
182 : XXIX All. 495 ; XXX All 397 ? cf. No 20 P. R. 1897 and 295 P. L. R. 
1913. 

1 Lab 92—Mahesris of Delhi. In matters of adoption they are 

= 54 I. C* 953 governed by custom. The onus lay on the defen¬ 
dants to establish that a widow can adopt and that 
they had proved the onus thus laid. The consent 
of her husband and that of his collaterals was not 
necessary to validity to the adoption. 

Dera Ghazi Khan District. 

* Answer to Question No. 56, 

“ The Hindus of Dera Ghazi Khan and Rajanpur Tahsils say that a 
woman cannot adopt without the permission (written or verbal) of her 
husband or that of hi$ collaterals. She cannot adopt during the life-time of 
the husband The other Hindus and all Muhammadans say that the custom 
of adoption does not prevail among them. 

Dera Ismail Khan District. 

*f Answer to Question No. 5, Section VI. 

“ In order that an adoption made by a woman may be valid, she should 
first have obtained her husband’s written permission or after his death that 
of his agnatic heirs.” 

Ferozepur District. 

+ Answer to Question No. 69. — 

“ The Jats generally say that a woman can only adopt with the per¬ 
mission of her husband ; some say that this permission must be in writing 
but most hold that verbal permission given before the panchayat is suffi¬ 
cient. The Bagri Jats, Kumhars, Suthars and the Bishnois say that in 
default of written permission the consent of the collaterals is necessary. 
Sodhis and Mabotams and the Muhammadan tribes say that a woman cannot 
adopt without the written permission of her husband. The Nipals say she 
cannot adopt. Practically the custom is that a widow has no power of 
adoption except where her husband has expressly empowered her to adopt.” 

77 P. R. 1838—Gill Jats- A widow adopted a daughter’s son to her 

late husband. J'he next reversioners assented to 
that adoption. The remote reversioners are not 
bound by that consent, as they do not claim the 
estate through the next reversioners, but as heir of 
the widow's husband. 

178 P. R. 1888—Mauza Khai. The widow of a proprietor adopted a 
descendant of the paternal aunt of the deceased. 
Held , that pattidars had no right to object to this 
adoption. 

* Customary Law of the Dera Ghazi Khan District, p. 68. 

-(* Customary Law of the Dera Ismail Khan District, p. 45. 

X Customary Law of the Ferozepur District, p. 229. 
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Gujranwala District. 

* Answer to Question No. 66 .— 

“ All tribes admitting adoption .— 
w A woman cannot adopt in her husband’s life-time, 
only with the written permission of her husband, secured 
with the consent of his collaterals. Tahsil Wazirabad 
(Tahsil Sharakpur) assert further that even with the oral 
husband, if attested, she can adopt.” 


<SL 

A widow can adopt 
in his life-time, or 
tribes and Arains 
permission of her 


Gujrat District. 

t Answer to Question No. 95 .— 

“ All tribes who have a right to adopt say a woman whose husband is 
alive cannot adopt. On the death of her husband she can do so with the 
consent of her husband’s collaterals. The consent may be in writing or 
orally. If she has got a written permission of her husband no consent of 
the callaterals is needed though some persons say even in that case th.i 
collateral’s consent is necessary but no such practice is found. 


Gurdaspur District. 

t Answer to Question No . 5, Section II .— 

“ All the tribes deny the woman’s right of adoption.” 

196 P. L. R. 1911—Pathans of village Kala Afghanan, Batala Tahsil. 
= 14 I. C. 96 A widow cannot adopt except with the authority of 
her husband. 


Gurgaon District. 

“ A woman cannot adopt in her husband’s life-time. 

A widow can, without the permission written or verbal, of her 
deceased husband, adopt any one she pleases of her husband’s male relatives 
related through males. 

She cannot adopt any one else without the consent of her husband s 
male relatives related through males. 

(All tribes which adopt except that the Kayasths, Jat Musalman, and 
Mallah say the widow must either have her husband’s express permission 
to adopt, or the consent of her husband’s male relatives.) 

The Dhusars say the husband’s relatives are either bound to supply 
the widow with a son, or to allow her to adopt a daughter’s son or other 
relative through a female ” (l). 

34 P. R. 1907—Kashmiri Pandits. By custom an adoption by a 
widow without the consent of her deceased husband 

is valid. 


* Customary Law of the Gujranwala District, p. 53. 
f Customary Law of the Gujrat District, p. 35. 

% Customary Law of the Gurdaspur District, p. 88. 

(1) Tuppci’s^unjab Customary Law, Vol. II, p. 154. 






* Answer to Question No, 77.— 

“ Among Musalman Jats a widow cannot adopt, except with the written 
permission of her husband. Among Pathans, Jat Sikhs, Dogars and 
Pachadas a widow can in no case adopt, whether the husband leaves her a 
written permission or not. In other tribes a widow can adopt if she has 
either (a) written permission to do so from her husband or ( b ) obtained his 
collaterals’ consent. In case (a) among Hindu and Musalman Rajputs, 
Brahmans and Gujjars, the consent of the husband’s collaterals is requisite, 
in addition to his written permission, should the widow adopt from outside 
her husbands collaterals. If, however, she adopt from among them, 
the written permission of husband alone is sufficient. 

Hindu Rajput widows, however, of Bhiwani town appear not to be 
bound by these restrictions and to have full power to adopt 

In the whole of the Bhiwani Tahsil indeed, among all tribes, widows 
appear to have greater powers to adopt than elsewhere in the tract. 

80 P. R. 1880—By custom the adoption of her husband’s nephew by 
a widow without her husband s consent or of his 
relatives is not valid. The subsequent consent of 
some of the heirs to the succession of the adopted 
son does not supply the lack of the necessary 
authority. 

15 P. R. 1831—Jats. The onus lay on the adopted son to establish: 

(a) either that the adoption was made with the consent of her 
husband, or 

(b) with the consent of the heirs, or 

(c) that she could adopt without the consent of either (a) or (&) and 
that there exists some special custom to that effect. 

An adoption made by the widow herself gives to the adopted son 
the right to succeed to the widow’s own estate only. He has no such right 
over the estate of her (adoptor) husband. 

Hoshiarpur District 

t Ansvoer to Question No. 65 .— 

“ A widow can only adopt with the verbal or written permission of 
her husband or with the consent of her husband’s collaterals.” 

Jhang District. 

X Answers to Questions Nos. 89 and 90 .— 

“ All Hindus . 

A woman has no right to adopt. 

A widow as such is not authorised to make an adoption.*’ 


* Customary Law of the Hissar District, p. 49. 
t Customary Law of the Hoshiarpur District, p. 187. 
J Customary Law of the Jhang District, p. 48. 






PUNJAB CUSTOMARY LAW 


Jullundur District. 

* Answer to Question No. 65 

“ A woman has no right to adopt but with the written consent to 
her deceased husband or with the consent of his kindred. The Dogars, 
Gujjars, miscellaneous Muhammadans of the Jullundur Tahsil and Jat 
Hindus, Muhammadan Rajputs, Kambohs and miscellaneous Muhammadans 
of the Nakodar Tahsil say that even verbal consent is sufficient. 

The Sayyads, Sheikhs and Pathans of the Jullundur Tahsil and the 
Hindu Rajputs and Mahtams of the Nawanshahr Tahsil, however, say that 
a woman cannot adopt at all ’’ 

88 P. R. 1881—Mauza Mohabatpur, Nakodar Tahsil. There were 
two brothers. One of them died and was succeeded 
by his widow. She adopted her husband s 
daughter’s son as her heir with the consent of the 
other brother and executed a deed. The widow 
and the other brother also died. The plaintiff who 
was the adoptee brought a suit for the possession of 
the entire estate left by the widow and the 
other-brother; held, that the adoption made with 
consent of the next reversioner was sufficient to 
make the plaintiff heir to the estate held by the 
widow at the time of the adoption and he had no 
right to succeed to the other brother’s estate. 


Kangra District 

f Answer to Question No. 70. 

u A widow can only adopt with the verbal or written permission of 
her husband or with the consent of her husband’s collaterals.” 

Karnal District. (Panipat Tahsil and Karnal Parganah). 
t Answer to Question No> 44 .— 

“ A widow in no case can merely adopt at her own discretion though 
if the collaterals consent, she can.” 

A. I. R. 1923 Lah. 374 —Rors of Sutana, Panipat Tahsil A valid cus- 
= 76 I. C. 754 tom exists among them by which a widow can adopt 
a son and that son succeed collaterally. The onus 
is on the adoptee to establish the custom. 


Lahore District. 

1 Answer to Question No. 82 
“ All tribes .— 

A woman whose husband is alive cannot adopt at all. If &he has 
inherited from her father she may adopt. ^ „ , ____ 

* Customary Law of the Jullundur District, p. 48. 

-j- Customary Law of the Kangra District, p 180. 

t Customary Law of the Karnal District. (Panipat Tahsil and Karnal Parganah), 

p. 48. 

1i Customary Law' of the Lahore District, p. 39. 
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A widow may adopt a son provided she holds a written authority to do 
so from her husband. She may also adopt with the consent of her husband’s 

collaterals.” 

23 P. R« 1876—Khatris. A widow adopted her daughter s son. She 
also made a gift in his favour. The cousin of her 
deceased husband contended the adoption. Held , 
that the adoption was invalid. 

182 P. R. 1889—Khokhar Rajputs of Sharakpur Tahsil. A widow is 
competent to adopt one of her husband s first cou¬ 
sins to the exclusion of another. 

C. A. 1314 of 1907—Khokhar Rajputs. Adoption by a widow in obedi¬ 
ence to her husband’s unrecorded wish not valid. 

Ludhiana District. 

* Answer to Question No, 62 

“ A woman has practically no right of adoption, and most of the gots 
of Hindu Jats say that she can adopt under no circumstances, even with the 
permission of her husband. All Muhammadans (except Rajputs) say that 
the consent of the collaterals is necessary. 

In almost every case where the reversioners disputed the adoption, they 
have succeeded, although there are instances in which adoptions by woman 
have held good, where the reversioners either gave their consent or did not 
care to raise an objection. 

68 P. R. 1909—Aggarwal Banias of Ludhiana city. An adoption by 
a widow is not effective without any authority from 
her husband. 

Mianwali District. 

t Answer to Question No, 5 Section VI — 

“ Hindus .— 

A woman cannot adopt without the permission, written or verbal of 
her husband or on his death without the consent of his collaterals. 

Montgomery District. (Pakpattan & Dipalpur Tahsils). 

t Answer to Question No. 89. 

“ (l) Kambojs, Khatris, Mahtams and Qureshis of Tahsil Dipal¬ 
pur, and Arains, Hans, Jat {Muhanim idans and Joyas of Tahsil Pakpa- 
tan). —A woman can under no circumstances adopt a son. 

(2) Sayyads and Aroras of Tahsil Dipalpur say that a woman can 
adopt during her own life-time if she has got the consent of her husband or 
his next heirs in writing. The consent of her husband’s collaterals is also 
essential. _ _ 

* Customary Law of the Ludhiana District, p. 94. 

f Customary Law of the Mianwali District, p. 86. 

X Customary Law of the Montgomery District (Pakpattan and Dipalpur Tahsils), 
p. 84. 
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(3) Kainbojs, Rajput (Muhammadans), Chishtls and all Hindus 
tribes of Tahsil Pakpattan state the same as No. (2) above. 

(4) All other tribes state that they do not observe the custom of 
adoption.*’ 

Multan District 

* Answer to Question No. 89 •— 

“ All Hindus.— 

A woman has no right of adoption. She can, however adopt with the 
permission of her husband. The permission must be in writing. If it is 
verbal, it must have been given in the presence of the punchayat. She can 
always adopt with the consent of her husbaid s male heirs. 

Muzaffargarh District. 

f Answer to Question No. 88. 

“ All Muhammadans and Hindus of Muzaffargarh —Set the answer 
to Question 83. 

The Hindus of Leiah and Kot Adu say that a woman has no right of 
adoption. She can, however, adopt with the permission of her husband. 
The permission must be in writing. If it is verbal, it must be proved from 
reliable sources. The Hindus of Alipur assert that a woman cannot in any 

case adopt. 

Rohtak District. 

t Answer to Question No. 77. 

“ All tribes admitting adoption throughout except Biloches, Pathans 
of Guriani zail in Jhajjar, and Hindu Rajputs of Jhajjar say that a woman 
cannot adopt in her husband’s life-time. She can adopt after his death, pro¬ 
vided he gave her written or verbal authority to do so. If she had no such 
authority she must obtain the consent of his collaterals, whose duty it is to 
provide her with a suitable boy if she desires to adopt. 

Not? -Chief Court civil judgment in Punjab Record 80 of 1880 has ruled that 
a widow cannot adopt unauthorised by her husband or his heirs. Parties were Jats of 
Gohana Tahsil. 

Pathans of Guriani zail and Biloches say that the authority of the 
husband given in his life-time is not a valid sanction for the widow to 

adopt 

Hindu Rajputs of Jbajjar say that such authority of her husband, if 
verbal, is only operative on the thirteenth-day ceremony after death, and not 
later.” 


If 

* Customary Law of the Multan District, p. 34L 
\ Customary Law of the Muzaffargarh District, p. lOo. 
X Customary Law of the Rohtak District r p. 30. 
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Shahpur District. 

* Answer to Question No. 5, Sec . IV. 


ft A woman cannot adopt either in her husband s life-time or after his 
death except with the written permission of her husband or of his agnate 
heirs, unless where there are no near agnate heirs. 

Sialkot District. 

t Answer to Question No. 67. 

“ A widow cannot adopt unless she has first obtained the verbal or 
written permission of her husband or the consent of his collaterals after his 
death. 

Note .—While this is the general answer there is a strong body of opinion to the 
effect that a woman can only adopt one of her husband’s collaterals while many deny her 
right to adopt in any circumstances.” 

Sirsa District (old). 

“ [a) A woman cannot adopt in her husband’s life-time. A widow 
can without the permission, written or verbal of her deceased husband adopt 
a son with the consent of her husband’s agnates, who will succeed to her 
deceased husband’s estate. 

Rains .— 

(6) A woman cannot adopt in her husband’s life-time A widow can, 
without the permission, written or verbal, of her deceased husband, adopt 
any one she pleases of her husband’s near agnates. She cannot adopt any 
one else without the consent of her husband s agnates. (All Hindu tribes , 
except Banya , Rora, Brahman). 

The same except that either the permission, written or verbal, of her 
deceased husband or the consent of his agnates, seems necessary. ( Banya, 
Rora> Brahman). 

Note .—This custom practically gives the sonlcss wdiow the power of gifting the 
whole of her deceased husband’s estate to one agnate nephew, to the exclusion of all the 
other nephews. 

Adoption by a widow with authorization of husband. 

As has already been stated above, according to the custom generally 
prevailing in the Punjab a widow cannot appoint or adopt an heir to her 
husband unless she has been expressly authorized by her husband to do so 
or has obtained the consent of her husbands kindred (l). Instances of 
exceptions to this rule also have been referred to above (2). 


* Customary I.aw of the Shahpur District, p. 58. 

-j- Customary Law of the Sialkot District, p. 38. 

(1) See in this connection 13 P R. 1873: 63 P. R. 1880; 80 P. R. 1880; 115 

P. R. 1881; 198 P. R. 1882 ; 57 P. R. 1886; 11 I. C. 96; 57 P. L. R. 1915 ; 1 Lah. 245; 

196 P. L- R. 1911 quoted above. , 

(2) See 34 P. R. 1907 ; 5 Lah. 200 P. C.; 95 P. R. 1909; 295 P. L. R. 1913; 

7 Lah. 117; 1 Lah. 92; 182 P. R. 1889 ; 62 P. R. 1880. 
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i It is not essential that the husband’s authorization should be in 

writing ; nor need it specify the name of the heir (l). 1 2 3 4 * 6 7 8 9 10 When a particular 

person is specified in the authorization the widow is ordinarily bound to 
appoint him and no other. But on his death, in the absence of any 
restriction by the husband to the contrary, she may appoint another ’ (2). 

Where a widow has by law or custom a power to adopt, the fact that 
she has succeeded to her deceased husband’s estate, not as his direct heir, 
but as heir to her son, makes no difference in her power, and a sonless 
mother continues to have the same power of adoption as she would have had 
if her husband had died childless (3). 

But an authority to adopt is exhausted if the prior adopted son dies 
leaving a widow (4). 

Where the husband has more than one wife he may select any one of 
his wives to make the adoption or appointment, and the one so selected 
alone becomes under Hindu Law entitled to succeed the adopted son in the 
event of his death without issue or nearer heirs (5). 

Widow's option to adopt. 

^ “ A widow cannot be compelled to exercise her power of appointment, 

nor does she forfeit her life-interest by not exercising it (6). The power 
may be exercised at any time (7). But the widow cannot exercise it so as 
to (Jefeat the heirs of a subsequent male holder who are in possession with 
full rights (8). 

Where a Hindu gave a power of adoption to his wife, directing that so 
long as the wife should live she should remain in possession of all his 
property, moveable and immoveable, it was held that the widow took only a 
life-interest in her deceased husband’s property with remainder to the 
adopted son (9). 

Re-marriage of widow. 

Under the Hindu Law a widow cannot, after her re-marriage, make a 
valid adoption to her former husband (10). 


(1) Mst Alam Bi v. Lattu^l Lah. 245; See also 7 M. I. A. 54. 

(2) Rattigan’s Digest of Customary Law, para. 42; 5 1. A. 40; I. L. R 8 All. 

819; I. L. R 26 Mad. 681. _ ^ _ 

(3) Mst. Gang a v. Lekh Ram—dQ P. R 1890 ; See also 46 P. R 1891. 

(4) I. L. R. XX£II Cal. 861. 

(B) L. R. XXVI Ind. App. 246. 

(6) Para. 43, Rattigan's Digest of Customary Laic. 

(7) Para. 44, Rattigan’s Digest of Customary Laic. 

(8) Para. 45, Rattigan's Digest of Customary Laic ; 10 M. I. A. 279; 32 Cal. 861. 

(9) I. L. R. VIII Cal. 357. 

(10) Sae 1932, 7 Luck. 194 (P. C.) at p. 197; 1899, 24 Bom. 89 at p. 94; 1920, 
23 Bom. L. R. 482 [F. B.]. 
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Adoption by a widow with the consent of reversioners. 

A widow generally can also adopt with the consent of the reversioners. 
Such a consent, however, must be proved to be customary and is not to be 
presumed to exist (l). 


Consent of kinsmen, where permitted, may be presumed, ( a ) from long 
acquiescence, ( b ) from publicity of appointment without objection, or (c) 
from subsequent ratification* fe). In every such case, however, there must 
be such proof of consent on the part of the kindred as is sufficient to support 
the inference that the act is done by the widow, not from capricious 
or corrupt motives, or in order to defeat a particular reversionary heir, but 
upon a fair consideration, by what may be called a family council, of 
the expediency of substituting an heir by appointment to the deceased 
husband * (3). The presumption is, until the contrary is shown, that the 
widow has acted from proper motives in making the adoption (4). 


The subsequent consent of some of the reversioners to the succession 
of the adopted son, does not supply the want of the necessary authority to 
adopt in the first instance 1 2 3 4 5 6 7 8 9 10 (5). In the case of the husband leaving a brother 
only, his consent is sufficient (6). 

The mere assent of the immediate reversioner does not necessarily 
bind the more remote reversioners who may become entitled to succeed the 
widow owing to the prior death of the forme/(7). In Nathu v. Rahman (8) 
it was held that the acquiescence by a sonless near reversioner (brother of 
the deceased) and his consent to the alienation did not bind the next 
reversioners. 


In Pliera v. Balti (9), however, £ case the parties to which were 
zargars of a village in the Hoshiarpur Tahsil, it was held that the adoption 
of a daughter’s son, which had been acquiesced in by one of the heirs and 
was backed by the express assent of the eldest living member of the family, 
was valid by custom. 


The proprietors of the patti of the village in which the deceased 
husband had his land are not, as such, and in the presence ot near 
reversioners, entitled to sue to contest an appointment of an heir (10). 


(1) 62 P. R. 1880; 198 P. R. 1882. 

(2) See VII Bom. H. C. Heps. 83 App.; 1 Mad. S. I). 154 ; 19*22, 76 I. C. 754 
at pp. 755, 756. 

(3) See Rattiyan’s Digest of Customary Law, 12th Edition, p. 207; 12 1 P. 
442; I. L. R. 1 Mad. 174 (P. 0.). 

(4) 1 M. 174 (P. C.). 

(5) 80 P. R. 1880. 

(6) 88 P. R. 1881. 

(7) 77 P. R. 1888 ; 44 P. R. 1911. 

(8) 44 P. R. 19J1. 

(9) 118 P. R. 1893. 

(10) 178 P. R. 1888 : cf. 61 P. R. 1898, relating to alienation by a widow. 
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In the case of an undivided Hindu family the assent of those kinsmen 
of the deceased husband is requisite who are liable to support the widow 
during her widowhood, and to defray the marriage expenses of her female 
issue (l). 

Challenging of adoption by a widow. 

In 1918, 40 All. 593 (P. C.), a widow adopted a son, professing to do 
so under an authority given by her deceased husband. Litigation followed 
and there arose a question as to the factum and validity of the adoption. 
The widow and the adopted son both pleaded that the latter had been validly 
adopted by the former under the authority of her husband. This plea was 
held to be proved by the Courts. It appears that later the widow and the 
adopted son quarrelled with each other, and consequently the lady filed a 
suit for a declaration that the latter had not been validly adopted by her. 
She alleged that she had no authority to adopt from her husband and that 
she did not as a fact make the adoption. Their Lordships of the Privy 
Council held that under such circumstances the widow was estopped from 
denying that she had the authority of her husband to adopt or that the 
J( adoptee was validly adopted by her. 

This case was distinguished in Shiwala Mahadeo Dandishwar 
M ah a raj v. Lachman (2). In this case one Dewa executed a deed of 
adoption in favour of Lachman on the 23rd November 1923. On the 
28th March 1924 he gifted 38 bighas of land in favour of the appellant, 
Shiwala Mahadeo Dandishwar Maharaj, Lachman, who was a minor, 
thereupon instituted a suit to set aside the gift. Dewa was also impleaded 
as a defendant. The plea of the defendants was that the plaintiff had not 
been adopted and that the deed of adoption was merely a paper transaction. 
The performance of any ceremonies of adoption was denied. It was held 
that the executant of a document was not necessarily estopped from denying 
the facts stated therein but the burden of proving the non-existence of such 
facts was on him. 

The circumstance that the Government as the ruling power is entitled 
to escheat will not also render an alienation by a widow invalid (3;. 

Section IV. 

WHO MAY BE ADOPTED. 

101. An agnate generally preferred^ though not the nearest 
agnate. 

“ As observed by Sir H. M. Plowden in the judgment already quotec 
(50 P. R. 1893), as adoption is only one mode of diverting the succession, 
we should expect to find it as jealously restricted as other modes of alienation, 

(1) VIII Madras Jurist , 58—68; approved of in L. R. HI lad. App. 191. & LC 
also IV ibid 18, and I. L. R. XXVI Mad. 627. 

(2) A. I. R. 1926 Lah. 471. 

(3) I. L. R. HI Mad. 223. 
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and, as a rule, we do so find it. The general restriction throughout the 
Province amongst the tribes which recognize adoption, is that the person 
adopted must be one of the agnatic heirs ( warisan yak jaddt). Most of the 
Riwaj-i-ams say the nearer his relationship the better ’’ and some lay it 
down as a positive rule that a more remote cannot be adopted in the pre¬ 
sence of a nearer suitable agnate (l).” 

But it has since been judicially held that the provisions in the Riwajf) 
i-ams which point to the advisability of adopting from amongst near 
collaterals are nothing more than advisory ; they are not mandatory (2). 

In Jiwan Singh v. Pal Singh (3) it has been held that among 
Randhawa/a^s of Amritsar District, the adoption of a collateral, related to 
the adoptor in the 9th degree, and of about 16 years of age, was valid by 
custom, in the presence of nearer collaterals. In Sant Singh V. Mule) (4) 
it has held that by custom among Jats of the Gujranwala District, the 
adoption of a distant collateral (9th or 10th degree) admittedly descended 
from common ancestor and residing in the same village was not shown to be 
invalid in the presence of nearer agnates. It was observed — “ The general, 
though not the universal principle held by the Jats and kindred tribes in 
the Punjab is undoubtedly that a man may appoint an heir from amongst 
the descendants of a common ancestor and that he need not necessarily 
appoint the nearest collateral/' 

If a custom of adoption be proved to exist under which a collateral 
may be appointed as customary heir, the onus lies on the party asserting that 
^ there is any restriction operating to control the appointer in his selection (5). 

Held, that among Hindu agricultural Rajputs of the Gurgaon District 
as stated in the Riwaj-i-am , and supported by instances, a widow can, 
without any permission, adopt one of her husband’s relatives as her husband’s 
heir. Held, further, that having regard to the otheb evidence on the record 
and in the absence of any instances directly bearing on the point, the 
condition laid down in the Riwaj-i-am under the question, who may be 
adopted ? viz., that the adopted person should be of a lower generation than 
the person adopting, must be taken to be merely indicatory and not manda¬ 
tory. “ We deduce that the provision in the Riwaj-i-am referred to the 
above means no more than, that when it is a question of adopting a distant 
male relative it is fitting that endeavour be made to select one in a lower 
generation than that of the adoptor (6).” 


(1) Tribal Laic in the Punjab, Roe and Rattigan, p. 23. 

(2) See 22 P. R. 1913 ; 44 P. R. 1913 ; 1 Lab. 39 ; 7 Lab. 117 ; A. I. R. 1936 Lab. 

(3) 22 P. R. 1913. 

(4) 44 P. R. 1913 ; See also 205 P. L. R. 1913. 

(5) Jiwan Singh v. Mst. Chandi—l Lah. 39. 

(6) Shitab Singli v. IJazari Singh— I. R. 1926 Lab. 207. 


237. 





74 


PUNJAB CUSTOMARY LAW 


An entry in a Riwctj-i-am as to the person who can be adopted is 
only indicatory and not mandatory. An adoption of a collateral in the 
fourth degree among Jats of Mauza Hussainpur, Tahsil Nakodar, Jullundur 
District, is valid even though near collaterals are alive (1). 

Adoption of stranger or person of different got. 

Generally a person of a different got cannot be adopted and the onus , 
therefore, of proving that a person of a different got could be adopted lies 
on the person asserting it (2). 

Held , in Mo man v. Mst. Dhanni (3) that the general custom is 
against the validity of the adoption of a stranger and the onus probandi 
resting on the adopted child (the illegitimate son of the widow of a brother) 
to establish the validity of adoption by custom among Jats of Tahsil 
Fatehabad, District Hissar, had not been discharged. 

There is no special custom among Sansi Jats of the Gujranwala Tahsil 
by which a daughter s son can be adopted unless he is a collateral or is of 
the same got as the adoptor (4). 

Where the general rule of custom as regards adoption is that a person 
outside the got of the adoptor cannot be adopted, it is open to a person to 
prove that a stranger could also be adopted under certain circumstances. 
Among the Jats of Jullundur District, the general rule of custom is that a 
person outside the got of the adoptor cannot be adopted (5). It was 
remarked in this case—“ In Rattigan's Digest of Customary Law, para 35 
remark, at p. 69, Ed. 10, it is stated that at any rate for the eastern and 
central Districts of the Punjab the general custom is against the adoption 
of a person of a different got ” 

Among Toor Rajputs (Mohatnmadans) of the Lahore District, the 
person adopted must be selected from collaterals, the nearer collaterals 
being given a preference to the remoter, and if there are no collaterals the 
selection may be made from the same got and tribe as the adoptor himself, 
except that a daughter's son or a sister's son is not eligible (6). 

The rule of Customary Law prohibiting the adoption a stranger 
does not apply in the case of parties governed by Hindu Law (7). 


(1) A. I. R. 1936 Lah. 2B7«*166.I. C. 237. 

(2) Jholi v. KhaiUbia==A.. I. R. 1926 Lah. 664=8 Lah. 48. 

(3) I. L. R. 1 I ah. 31. 

(4) Labha Ram v. Uaman~k. I. R. 1927 Lah. 593—9 Lah. 1. 

(5) [Court of Words) Guru Amur jit Singh v. Dharmsala Darwaza Kitri =* 
A. I. R. 1936 Lah. 218.=161 I. C. 480. 

(6) A. I. R. 1934 Lah. 274=15 Lah. 645. 

(7) 1921, 3 Lah. L. J. 461 ; Mohyal Brahmins of Jhelum District. 
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Adoption of a step-son. 

A step-s on wh o is not of the same g ot as the adoptor cannot t hus be 
validl y ado pted. A sonless Arain of Jullundur City cannot by custom 
validly adopt his step-son who is not of his got (l\ I n matters of adpptio n 
a Peking son is in no better a position than a stranger (2). 

But the appointment of a pichlag who is also a collateral may not be 
invalid. Thus among Sikhjatsoi Gurdaspur District the appointment of 
a pichlag who is also a collateral in the 4th or 5th degree is not invalid (3). 

Held, that the onus of proving that the adoption of a stranger (viz-, 
the illegitimate son of a brother's widow) is valid by custom among Hindu 
Jats of Bangroon, Tahsil Fatehabad, District Hissar, rests on the adopted 
son, and that this onus had not been discharged in the present case (4). 


Adoption of a brother. 

The general tendency is to restrict the right of adoption to some 
person in the line of agnatic succession, though the rule is not absolute, and 
the onus of proving that a particular collateral cannot be adopted is on the 
person denying it. 

Held , that the onus of proof that the adoption of a brother among 
Hindu Jats of Ludhiana District, is not valid, by custom, lies on the party 
asserting the invalidity of such adoption. Such adoption is not invalid. 
The adoption of a brother does not infringe the basic principle undetlying 
the customary appointment of an heir as it involves no alienation of ances¬ 
tral land to a person standing outside the agnatic group (5). It was 
observed in this case—“ There is some authority against the appellants in 
44 P. E. 1913 and 205 P. L. R. 1913, where it has been held that if a 
custom of adoption be proved to exist under which a collateral may be 
appointed as customary heir, the onus lies on the party asserting that there 
is any restriction operating to control the appointer in his selection. We 
are not, therefore, satisfied that the onus was wrongly laid. 

See % 1921,49 Cal. 120, where the Privy Council remarked that under J 
the Customary Law a brother can be adopted. 

Adoption of nephew or^ grand-nephew. 

I'Similarljs Adoption of a/ynephew or a grand-nephew is generally valid. 
Among Muhammadan Bhatti Rajputs of the Dasuya Tahsil in the 
Hoshiarpur District, a sonless proprietor is entitled by custom to adopt his 
brother’s son (6). The adoption of a brother’s grandson is valid by custom 
among Muhammadan Naru Rajputs of Hoshiarpur Tahsil (7). 


(1) Azim v. Tsmail=4b P. R. 1911 ; See also 8 Lah. 48, a case relating to the 
Hindu Jats of the Kangra District. 

(2) 1916, 37 I. C. 837. 

(3) 77 I. C. 473. 

(4) 1 Lah. 31 ; 93 P. R. 1893 distinguished. 

(5) Jiican Singh v.Mst . Chandi==l. L. R. 1 Lah. 39. 

(6) 1922, 72 I. C. 305. 

(7; 1921, 67 I. C. 374. 
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Restriction as regards the age of the adoptee. 

Generally there is no restriction under the customary rule as regards 
the age of the person to be appointed. The general principle held by the 
Jats and kindred tribes in the Punjab is undoubtedly that the age of the 
adopted son is immaterial (l). Para 36 of Ratti gaits Digest of Custom¬ 
ary Law lays down that “ there are no restrictions as regards the age or the 
degree of relationship of the person to be appointed.” The following 
authorities may be found in support of the general rule prevailing :— 


51 P. R. 1867—-Agriculturist tribes of Ferozepur District. 

37 p 186 (S') 

57 P R* 1872 ( Mahtams anci a ll Rajputs of Jullundur District. 

43 P. R. 1879—Jats of Amritsar and generally. 

58 P. R. 1879— Muhammadan Arains of Tahsil Nakodar, Jullundur 


District. 

34 P. R. 1883—Arains generally 

96 P. R. 1883—Dudwal Jats of Mauza Garhi, Amritsar District. 

172 P. R. 1883—Hindu Jats of Ambala District. 

24 P. R. 1884—Jats of Tahsil Tarn Taran, Amritsar District. 

95 P. R. 1889—Sainis of Tahsil Rupar, Ambala District. 

147 P. R. 1889—Adoption of adults is common in the Punjab. 

38 P. R. 1890—Dhariwal Jats of Ferozepur District; even a man 
over 20 years of age can be adopted. 

9 P. R. 1893—Garwal Jats, Ludhiana District. A married man may 
be adopted. 

40 P. R. 1905—Man who is of age of puberty can be adopted. 

49 P. R. 1909—Lohars of Amritsar. A man aged 26, married and 
with children adopted. 

78 P. L. R. 1912—Agricultural Brahmins, Kangra District. A mature 
man can be adopted. 

22 P. R. 1913—Randhawa Jats. Limitation of age in Riwaj-i-am is 
recommendatory, not mandatory. 

44 P. R. 1913 —Goraia Jats of Gujranwala District. The general 
rule is that age is immaterial. A person aged 35 
years adopted. 

102 P. R. 1913 (P. C )—Agarvval Banias of Zira ; can adopt married 
nephews. 


See also 3 P. R« 1866 ; 120 P. R. 1881 : 119 P. R. 1882; 15 1.K. 
1883; 98 P. R. 1883 ; 62 P. R. 1888 ; 4 P. R. 1892; 79 P. R. 1901 ; quoted 
infra. 

It was observed by their Lordships of the Privy Council in 1921, 49 
Cal. 120 that under the Customary Law “ a brother can be adopted, a daugh¬ 
ter’s son can be adopted ; there is no limit as the age of the person who may 


(1) 44 P. R. 1918— Go ray a Jats, Gujranwala Tahsil. 
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be adopted ; a married man who has had children may be adopted ; and a 
guardian may give a boy in adoption/’ 

Exceptions. 

64 P. R. 1883—Kapur Khatris of Amritsar (under Hindu Law). A 
married man with family not adoptable. 

C. A. 315 of 1888 Sarsut Brahmins, Delhi. After investiture a 
man cannot be adopted- 

Adoption of an orphan, whether valid under custom 

According to the Mitakshara law, as recognised by the school of 
Benares, an orphan cannot be adopted (l). In Ramji Das v. Durga Parshad 

(2), a case relating to the Aggarwal Banias of Delhi, it was held that a 
Hindu boy could not be validly given in adoption by any one except his 
father or mother, and accordingly where an orphan boy was given in adoption 
by his grand-uncle such adoption by a widow was invalid, even assuming 
that it was with the express or implied authority of her deceased husband. 

It was observed in 1925, 52 Cal. 482 at p. 488—“ Admittedly, under 
the Hindu Law, it is essential to the validity of an adoption that the child 
should be ‘ given ’ to the adoptor by the father or, if he be dead, by the 
mother. No other person has the right, nor can such right be delegated 
to anybody else, ( Maynes Hindu Law, para. 132). Consequently, a boy 
who has lost both his parents cannot be adopted." 

Among Aggarwal Banias of Zira, District Ferozepur, the general 
rules of adoption under the Hindu Law do not apply, and by the custom 
applicable to them, the adoption of an orphan and a married man is recog- 
nized as valid (3). 

Similarly, in matters of adoption Dhusars of Gurgaon, though non¬ 
agriculturists, are governed, not by the orthodox Hindu Law, but by the 
Punjab Customary Law and there is nothing to prevent the adoption of 
an orphan among them (4). 

About the Jams in Western India, it was observed by Fawcett J., in 
1920, 45 Bom. 754 at p. 763—“The Court may legitimately give due 
weight to the fact that the restriction against the adoption of orphans 
imposed by Hindu Law would not naturally operate in the case of Jains. 
That restriction follows from the rule of Hindu Law that only a father or 
mother can give in adoption and that there must be a giving and taking of 
the adopted son. But as among the Jains adoption is purely a secular 
institution, the reason for such a restriction disappears ; and the ceremony 
of giving and taking may be dispensed with ” (5). 

(1) See 1921, 49 Cal. 120 at p. M (p. C.j; 1925, 62 Cal. 482 (p. 0.) ; 1920. lot) i. r . 
778 (Allahabad). 

(2) 6 P. R. 1918. 

(3) 102^P. R 1913 (P. C.), affirming 114 P. L. R. 1909. 

(4) 1917, 50 I. C. 822 affirmed on appeal in 1921. 49 Cal. 120 (P. C.). 

(5) See also 1925, 52 Cal. 482 (P. C.) as to Aygancal Jains. 
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Under the Customary Law adoption of an orphan is generally not 
considered invalid. 


'T Adoption of daughter s son. 

Roe has observed in his Tribal Law in the Punjab (p. 33) ; —“ The 
adoption of a daughter’s or sister’s son is a violation of the rule of agnatic 
succession, and also, except in the case of endogamous tribes of the tribal 
rule which says that the land must never leave the got or clan. But the 
violation is not unnatural one, and it is not likely that such an adoption 
would be objected to by any one but an agnate whose rights are affected 
by it Some tribes still maintain that under no circumstances can such an 
adoption be made, but it may be said that it would usually be held valid, 
if there were no agnates or if they assented to it. There has never been any 
judical decision to the contrary, nor does any one but an agnate appear to 
have contested an adoption of any kind The answers recorded in the 

Riwaj-i-ams .may be taken generally as saying that a daughter’s or 

sister’s son may be adopted in the absence, or with the consent, of agnates 
and those which assert that he can be adopted in the presence of agnates 
without their consent are very few.” 



“ There was no doubt at the commencement of our rule in the 
Punjab a very general feeling amongst the officers who sat as Judges 
in the Subordinate Courts that the claims of the daughter’s son were 
founded “ on natural justicethere were also undoubted instances 
of their adoption in Sikh times and the all-important question 
whether there was not an assent, express or tacit, of the agnates to 
the adoption, was overlooked. There was also the general guiding 
principle of the courts that the Hindu or Muhammadan Law was to be 
followed unless a special custom modifying or varying it was proved. 
Enough was already known about customary adoptions for the courts to 
be able to say that the restrictions of Hindu Law did not apply to them, 
and the courts at once concluded that therefore there was no other restric¬ 
tion. All these points are fully brought out by Sir H. M. Plowden in his 
exhaustive examination of all the cases which have come before the Chief 
Court both amongst Hindus and Muhammadans ” (1). 

The question of adoption of a daughter’s son was fully considered 
in a Full Bench Ruling reported as Ralla v. Budha (2). It was observed 
by Sir H. M. Plowden in that case — “ The second important point to which 
these records testify is that, though the adoption of a non-agnate, and 
especially of a daughter’s or sister’s son, or a son-in-law, may be valid in 
presence of agnates, it is quite exceptionally so, more particularly in the 
presence of near agnates. 






(1) Roe’s Tribal Laic in the Punjab, p. 100. 

(2) 50 P. R. 1893. 
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This general remark holds good equally of Hindus and Mohammadans 
but it is probable at the same time that the adoption of a daugher s son is 
most likely to be tolerated where the marriage rule of endogamy has been so 
far established that the descendants of a common male ancestor are allowed 
to intermarry, that is to say, where the daughter’s husband may be of the 
same genealogical family as her father, and need not as in the exogamous 
got, be of a strange family.There appears therefore no reason for sup¬ 

posing that, at any rate in respect to the adoption of non-agnates in the 
presence of near agnates, the power of adoption forms an exception to the 
general rule which gives the warisan ck jadcli or the karabatian the 
right to control acts of a sonless owner of ancestral land detrimental to 
their presumptive right of succession— 

The conclusions were summed up in the following words 

“ I think therefore we are fully warranted in holding generally, creed, 
tribe, and locality apart, that when a sonless man, in any landholding group 
which recognizes a power to adopt, asserts that he is competent to adopt a 
daughter’s son, or other non-agnate, in the presence of near agnates irrespec¬ 
tive of their assent, the presumption at the outset is against the power, and 
in the absence of any admission in the pleadings, in a particular case which 
may qualify the presumption, the form of the issue should be such as to 
throw the burden of proof on the person asserting the existence of the 
unqualified power. 

“ The presumption, it may be added, is merely a general presumption 
to be made at the outset irrespective of my evidence, much as the \Vajib-ul - 
arz, the Riwaj-i-am , or precedents, judicial or non-judicial, which may be 
forthcoming at a later stage of the case as evidence upon the issue previous¬ 
ly framed with reference to the general presumption. That evidence of 
course may or may not be such as to shift the original burden on the 
opposite party, but cannot effect the original form of the issue.” 

The initial onus may, of course, be discharged by the production of 
an entry in the Riwaj-i-am (e.g. in favour of the validity of the adoption of 
a daughter’s son) and in that case the presumption would arise that such 
adoption is valid, and the onus would then shift on the opposite party to 
rebut it (l). 

It was remarked in But a Singh v. Gunnukh Singh (2)—“ The ruling 
(50 P. R. 1893) may have lost some of its force in view of the. subsequent 
decisions of their Lordship of the Privy Council, laying down the principle 
that the Riwaj-i-am is entitled to great weight as evidence of custom and 
that the onus lay on the party who seeks to set up a custom contrary to 
that stated in the Riwaj-i-am . Nevertheless it is still a very valuable and 
lucid exposition of the general position as regards the custom of adoption 
in the Province.’’ 


(1) Vide Beg v. Alla Ditta=4b P. R. 1917 (P. C.). 

(2) A. I. It. 1936 Lah. 371=162 I. C 501. 





Similarly, it was observed in Ajctib Singh v. Lai Singh (])—“ As a 
matter of fact, however, the Riwaj-i-ams both of 1865 and the later 
Riwaj-i-Qtn of 1914 clearly lay down that the adoption of a daughter s 
son is not valid by custom in two of the three Tahsils of which Amritsar 
District is composed. The onus therefore as rightly pointed out by the 
learned District ludge lay on the plaintiff especially in view of the Full 
Bench ruling cited by him, namely Ralla v. Budha (50 P. R. 1893).” 

See also 1934, 16 Lah. 214 at p. 226, and 1924, 5 Lah. 519 in which 
the same view has been upheld 

A. I. R. 1925 Lah. 243 = 5 Lah. 519, related to the adoption of 
daughter's son by a sonless Hindu Jat proprietor of Tahsil Kharar, Ambala 
District. It was remarked—“ Before 1893 the view of the Punjab Chief 
Court as expressed in 50 P. R. 1874 was that by the general custom of 
the Punjab the adoption of a daughter’s son was valid, and it was on the 
basis of that ruling that the adoption of a daughter’s son by a Sikh Jat 

of a village in the Kharar Tahsil was declared valid in 129 P. R. 1882. 

But the theory that there was a general custom in favour of the adoption 
of a daughter’s son was not accepted by a Full Bench of the Chief Court 
in 50 P. R. 1893 which laid down that the burden of proof was on the 
defendants who alleged the adoption of a daughter’s son to be valid against 
the plaintiffs, and that generally—creed, tribe and locality apart—when a 
sonless man in any land-holding group which recognizes a power to adopt 
asserts that he is competent to adopt a daughter’s son on other non-agnate 
in the presence of near agnates, irrespective of their assent, the presumption 
at the outset is against the power.” 

Where, however, a sonless proprietor by custom may appoint one 
of his kinsmen to succeed him as his heir, the adoption of a daughter’s son 
who is also a collateral is as a rule valid and does not contravene the 
principle of the agnatic theory. See 1934, 150 I. C. 663 = A. I. R. 1934 
Lah. 849, a case relating to the Jdts of Gujranwala District. 

The correctness of the rule laid down in 50 P. R. 1893 [F. B.] was 
contested in 34 P. R. 1899, 33 P. R 1900 and 116 P. R. 1901, but the 
learned Judges dealing with those cases considered it unnecessary to enter 
into this matter further. In 48 P. R. 1903 [F. B.] at p. 179 Chatterji J. 
remarked that the pronouncement made against the adoption of a daughter’s 
son had not been readily accepted. 

The burden of proving that by custom among agricultural tribes of the 
Punjab the adoption of a daughter’s son is valid, is on the person asserting 
such custom (2). In as much as the right to adopt a daughter’s son is 
equally opposed to Hindu Law and to the General Customary Law through - 


(1) A. I. R. 1931 Lah. 216=128 I. C. 310. 

(2) 281 P. L. R. 1913 
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out the Province, the burden of proving that such a custom exists among 
a particular tribe is on the party alleging it (l). 


In 1922,4 Lah. 102, a case relating to Hindu Jats pf Hoshiarpur 
District, the learned Judges observed—“The agricultural tribes of the 
Hoshiarpur District are not devoted votaries of the agnatic theory and the 
general custom is so far modified among them that it does not look with 
disfavour upon the drifting of ancestral land into the hands of such non¬ 
agnates as are related through daughters or sisters. 

See also 1926, 96 I. C. 907 at p. 908 in which it has been held that 
these observations cannot, however, be taken as laying down a general rule 
that agricultural tribes of the Hoshiarpur District have departed from the 
agnatic theory. 

Adoption of daughter’s son under Hindu Law as modified by 
custom in the Punjab. 

The doctrine of the strict Hindu Law prohibiting the adoption of a 
daughter’s or sister’s son, based on the theory that no one can be adopted ^ 
whose mother the adoptor could not have legally married, has been con¬ 
siderably weakened in the Punjab by custom, which generally favours such 
adoptions. 

See notes under para . inf ra. 

Adoption of a sister’s son. 

The first reported decision of the Chief Court is probably 31 P. R. 

1873, a case relating to the Jats of Jullundur District, in which it was held 
that the adoption of a sister’s son was invalid according to the custom 
prevailing among them. The correctness of this finding was however 
doubted in 50 P. R. 1874 (bottom of p. 185). The adoption of a sister’s son 
was upheld in P. R 1867 and 50 P. R. 1875. In 172 P. R 1883 it was 
laid down that according to the general custom of the Punjab adoption of a 
sister’s son was not invalid among Hindu Jats of Ambala District, and onus 
was placed on the objectors to prove that such adoptions were invalid. In 
62 P. R. 1888 Rattigan J. observed—“ We think it must be taken that the 
decisions of this Court have laid down the principle, based upon what 
judicial experience had found to be the general custom of the agriculturists 
in the Punjab, that appointments of the kind (sister’s son) now disputed are 
to be presumed valid, and that the onus lies on those who assert the 
contrary to prove their allegation. We have no hesitation ourselves in sub¬ 
scribing to this general doctrine which we think is in entire accord with 
the prevailing custom of the agricultural tribes in this province ” 

According to the Full Bench decision in Ralla v. Budha (50 P. R. 
1893), the initial presumption, however, is against the validity of the 
appointment of a daughter’s or sister’s son, and the burden of proof at the 


(1) 1921, 64 I. C. 189. 
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outset rests on the person asserting its validity. This view was endorsed 
by Roe. C. J. in Khaira v. Pir Baksh { l) wherein he observed—“There 
is certainly a strong initial presumption against the validity of the adoption 
of a sister’s son.” 

Para. 37 of Rattigaiis Digest of Customary Law reads as follows :— 

“ {a) A daughter’s son or a sister’s son amongst Hindu non-agricul¬ 
turists, is generally recognized as a proper person to be appointed. 

( b ) But amongst agriculturists, especially in the eastern districts of 
the Punjab, such appointments are not now favoured unless made with the 
consent of the agnates ; and under a full bench decision of the Chief Court 
(No. 50 P. R. 1893) they are to be presumed to be invalid (No. 39 P. R. 
1897).” 

In 1924, 6 Lah. 52, the learned judges, in upholding the validity of 
the adoption of a sister's son amongst the Hindu Jats of the Rohtak 
District, in the absence of near agnates, observed as follows on para. 37 of 
Rattigan s Digest of Customary Laxv —“ The latter portion of this 
proposition is based upon two rulings, 50 P. R. 1893 [F. B.] and 39 P. R. 
1897; but these decisions lay down that when a sonless agriculturist 
asserts, that he is competent to adopt a daughter’s son or other non*agnate 
in the presence of near agnates irrespective of their assent the presumption 
at the outset is against the power. In the present instance we are not 
concerned with near agnates but with distant agnates of the ninth degree.” 

Adoption of an only son or an eldest son. 

Ordinarily it is no valid objection to an appointed heir that he is the 
1 eldest or only son of his natural father (2). 

The burden of proving that an only son cannot be adopted under the 
Punjab Custom lies on him who asserts it (3). 

The case of Gil Jats of Ferozepur District is an exception to the 
rule and amongst them such an adoption is not permissible (4). 

See the authorities quoted under each district in the following 
pages . 

AMBALA DISTRICT. 

* Answer to Question No. 59 .— 

“ 1887 —The general sense of the replies is that an adoption must, if 
possible, be from the near collaterals. Failing them, a daughter’s son or 
sister’s son may be chosen, but with these exceptions Hindu tribes rarely 
adopt except from their own got, and no tribes recognize adoption 
from an outside tribe. . Muhammadans in general pay less attention 

(1) IP. R. 1898. 

(2) Para. 38, Rattigan 7 8 Digest of Customary Law ; 35 P. R. 1874 ; 50 P. R. 
1874 ; 43 P. R. 1879 ; 57 P R. 1881; 162P. R. 1883;’ 43 P. R. 1886; 57 P. R. 1886; 12 
P. R. 1892; 205 P. L. R. 1913. 

(3) 57 P. R. 1881. 

(4) 33 P. R. 1872. 

* Customary Law of the Ambaia District , p. 30. 




to got than Hindus. Numerous cases are, however, quoted by Jats 
of Rupar where the adopted son belonged to a different family or 
got, and in Naraingarh an instance is given of the adoption of an outsider in 
preference to a collateral being upheld by legal decision. This is a good 
instance of the difficulties surrounding the whole question of adoption. The 
general feeling of the country is clear enough, but the customs are not 
sharply defined, and the intricacies of the law open out a wide field 
for useless litigation. 

1918 —In practice the order of succession is followed and only near 
collaterals are adopted ; failing them a daughter’s or sister’s son may be 
chosen. Breaches of this rule are very rare and must be treated as 
exceptions to custom.” 

Collaterals. 

A. I. R. 1935 Lah. 939—Jats of the Ambala District. Adoption 
must, if possible, be from the near collaterals. 

Nephew. 

95 P. R. 1889—Sainis of Rupar Tahsil. The adoption by a childless 
proprietor of his nephew is valid. 

Wife s relatives. 

120 P. R. 1884—Multan Bhatti Muhammadan Rajputs. By custom 
a proprietor cannot adopt his wife’s kinsman to the 
exclusion of his grand-nephews. 

156 P. R. 1890—Raibala Jats of Rupar Tahsil. The onus lay on the 
defendants to establish the validity of a brother-in¬ 
law's son's adoption and that they had failed to 
discharge it. 

Daughter's son—adoption valid. 

26 P. R. 1872—Hindu Jats of Ambala District. 

129 P. R. 1882—Sikh Jats of Kharar Tahsil. 

51 P. R. 1903—Hindu Zargars of Ambala City. Hindu Law applied. 

93 P. R. 1909 [P. C.]—Hindu Jats of Ambala District. 

A. I. R. 1922 Lah. 234—Dhanoi Jats Distinguished in 1924, 5 Lah. 

= 2 Lah. 346 519. 

Daughter's son—adoption invalid. 

40 P. R. 1891—Muhammadan Chauhan Rajputs of Mauza Golra. 

18 P. R. 1899—Jats of Mauza Thaona, Tahsil Rupar. Relied on in 
1924, 5 Lah. 519. 

1924, 5 Lah. 519—Hindu Jats, Ambala District. Adoption of a 

= 1925 Lah. 243 daughter’s son is not valid in the presence of 
colloterals (5th degree). 1921, 2 Lah. 346 dis¬ 
tinguished. 



Sister’s son—adoption valid. 


35 P. R. 1874—Hindu Rajputs of Ambala District. 

172 P. R. 1883—Hindu Jats, in presence of 2nd cousin. 

62 P. R. 1888—Dhariwal Jats, Tahsil Rupar. 

24 P. R. 1900—Khatris of Mauza Kawari, Tahsil Pipli. 

AMRITSAR DISTRICT. 

* Answers to Questions Nos. 83 to 86. 

“ All tribes — 

AW the three persons [ (t) only son, (it) eldest son, (Hi) brother] are 
eligible for adoption, and there is no restriction. 

In the 1865 Riwcij-i-nm all the tribes now consulted stated that the 
person adopted must not be more than 15 years of age. Following that 
answer the majority of the persons now questioned say that the age of the 
adopted son must not exceed 12 years. But in reality there is no limit as 
to age, and a man of 35 years was adopted by one Gunda Singh, Man, of 
Amritsar Tahsil. 

The tonsure, investiture with the sacred thread or pahol of the son 
makes no difference. 

The person adopted must be selected from collaterals, the nearer 
collaterals being given a preference to the remoter. If there are no 
collaterals, the selection may be made of a person of the same got and 
tribe as the adoptor himself, ekcept as in answer 86. 

A daughter’s or sister’s son is not eligible for adoption, except 
amongst Dhillon Jats of Tarn Taran and Mughals of all the three Tahsils. 
Otherwise there is no restriction amongst any of the tribes.” 

Adoption of only son. 

19 P. R. 1872—Adoption by maternal grand-father in the time of the 
Sikh rule held valid. 

43 P. R. 1879—Jats of Mauza Tira Kalan Ajnala Tahsil. An only 
son was adopted by his uncle. 

Adoption of collaterals. 

101 P. W. R 1906—Hindu Jats of Gulwali. By custom no restric¬ 
tion as regards the degree of relationship of the 
adopted person is shown. 

10 P. R. 1908—Khalsa Jats. By custom a sonless proprietor is 
competent to adopt a more distant collateral to the 
exclusion of nearer ones. 

22 P. R. 1913—Rand ha wa Jats, Amritsar Tahsil. The adoption by 
a registered deed of a collateral (9th degree) who 
was of 16 years of age is valid in the presence of 
nearer collaterals. 


* Customary Law of the Amritsar District, p. 86. 
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Distant married collateral. 

49 P. R. 1909—Lohars of Amritsat Tahsil. By custom the adoption 

of a married man of the age of 26 years and who 
has children is not valid. 

Step-son. 

122 P. R. 1894—Aulakh Jats, Ajnala Tahsil. A childless proprietor 
made a gift in favour of his step-son. The 
collaterals (7th degree) contested it. It was alleged 
that the step-son was adopted by a deed. The 
adoption was not publicly made. Adoption was 
not held proved. 

Daughter’s son—adoption valid. 

50 P. R. 1879—Kalals of Jandiala, Amritsar District. 

64 P. R. 1883—Kapur Khatris of Amritsar. 

5 P. R. 1885—Gil Jats, Amritsar District ; but see 33 P. R. 1500. 

2 P. W. R. 1907 \ 

85 P. R. 1907 | Dhillon Jats, Amritsar District. 

86 P. R. 1507 ’ 

1920, 2 Lah. 69—Khatris of Amritsar Town. 

A. I. R. 1921 Lah. 147—Brahmins of Amritsar District. 

= 2 Lah. 167 

1935, 16 Lah. 1007—Dhillon Jats, Tarn Taran Tahsil, Amritsar 

= A. I. R. 1936 Lah. 261 District. 

Daughter s son—adoption invalid. 

38 P. R. 1896—Randhawa Jats, Amritsar District. 

33 P. R. 1900—Gil Jats of Amritsar District. 

A. I. R. 1931 Lah. 216—Dhillon Jats of Amritsar Tahsil. Dis- 

= 128 I. C. 310 tinguished in 1935, 16 Lah. 1007, a case relating to 
Dhillon Jats in Tarn Taran Tahsil, in which 
adoption of daughter’s son was held valid. 

Sister’s son—adoption valid. 

83 P. R. 1867—Hindu Jats of Amritsar District. 

1 P. R. 1875 [F. B.]—Sindhu Jats of Amritsar District. 

51 P. R. 1881—Sikh Jats of Amritsar District. 

57 P. R. 1881—Jats of Sohel got ; sister’s grandson. 

149 P. R. 1883—Panzati Brahmins of Amritsar City ; relied on in 
1921, 2 Lah. 167. 

14 P. R. 1884—Gil Jats of Tahsil Ajnala. 

120P. R. 1885—Parwal Jats ; sister’s grandson. See also 1923, 76 
I. C. 256 for criticism on this case. 

61 P. R. 1894—Sohel Jats of Tahsil Ajnala. 

Sister's son—adoption invalid. 

98 P. R. 1895—Muhammadan Ghumnian Jats, Tarn Taran Tahsil. 

A. I. R. 1935 Lah. 875—Chinna Jats, Tarn Taran Tahsrl. 
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43 P. R. 1886—Tung Jats of Amritsar District. The onus lay on the 
plaintiff who had failed to establish that by custom 
the adoption of a brother’s daughter’s only son is 
invalid. 

DERA GHAZI KHAN DISTRICT. 

* Answers to Questions Nos . 57 to 59 — 

“ The Hindus of Rajanpur Tahsil say that neither of the three may be 
given. Those of the Dera Tahsil, who are the only other people in the 
district who admit custom make an exception in favour of the eldest son. 

The Hindus of Dera and Rajanpur, who alone admit the custom, 
say that there is no limit in respect of the age of the adopted son, but he 
is usually a minor. 

Among Hindus relatives have the preference in the order of their 
relationship to the adoptive father, but there is this difference between the 
Hindus of Dera and those of Rajanpur (the only Hindus who admit the 
custom) that the former adopt only in their got , while the latter have no 
such limitation.” 

As before, with the exception that the Dera Hindus do not necessarily 
adopt within their got , but may adopt within the tribe, i.e. Dakhna, 
Utradhi, etc. The Muhammadan tribes do not now admit the custom. 

DELHI DISTRICT. 

t Answers to Questions Nos. 83 to 86 .— 

“ All tribes — 

No man can given his only son in adoption. If there be more sons 
than one, any one of them can be given. There is no rule as to whether 
the elder or younger son should be given in adoption. A brother can be 
given in adoption by his own brother, but cannot be adopted by his own 
brother. 

There is no age limit for the adoption of a son, but the age of the 
adopted son should be less than that of the adoptive father. A boy can 
be adopted even after tonsure or investiture with the sacred cord or, 
among Muhammadans, after circumcision. 

The person adopted should be of the same family with the adoptor or 
ivith the adopting widow’s husband. Failing that, a person first from the 
same got and then from the same tribe with the adoptor should be selected 
for adoption. A person of a different tribe cannot be taken in adoption. 

‘ There is no rule prohibiting the adoption of a son of a woman whom 
the adoptor could not have married, such as his sister s son or his daughter s 
son, but a preference is shown to male collaterals related through males. 

* Customary Law of the Dera Ghazi Khan District, p. b8. 
f Customary Law of the Delhi District, p. 41. 
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Adoption of only son. 

18 P. R. 1870—Hindus. By custom the adoption of an only son 
is valid. 


Adoption of collaterals. 

39 P. R. 1890—Dogra Jats, Delhi Tahsil. The adoption of a remote 
collateral in the presence of a more nearly related 
one than the defendant was not opposed to custom. 

4 P. R. 1892—Hindu Tank Jats, Sonepat Tahsil. By custom a 
sonless proprietor was competent to appoint one of 
his collaterals as an heir to the exclusion of other 
collaterals. 

Daughter s son—adoption valid. 

13 P. R. 1878—Brahmins of Delhi District. 

86 P. R. 1890—Brahmins of Delhi District. Brother's daughters son. 


Sisters son—adoption valid. 

88 P. R. 1912—Banias of Delhi District. Adoption of a sisters 
son is valid. 

Sister's son—adoption not valid. 

39 P. R. 1897—Authal Jats of Delhi District, in the presence of 
collaterals related to the adoptor in the third degree. 

Brother’s daughter s son. 

86 P. R. 1904—Brahmins of Mauza Chiragh. Adoption of a brother’s 
daughter s son not invalid. 1 


FEROZEPUR DISTRICT 

* Answers to Questions Nos . 71 to 74. 

“ The Jats state that there is no objection to the adoption of an only 
or eldest son, but that a brother cannot be given in adoption. The Gils of 
Ferozepur, Moga Fazilka and Muktsar state that an only son cannot be 
given in adoption, but there are instances to the contrary. The Mahtams, 
Kumhars and Suthars agree with the majority of the Jats. The Sodhis 
say an only son cannot be given in adoption, but a brother can be given. 

Among the Muhammadan tribes admitting adoption the Sayyads, 
Rajputs, Gujars, Jats and Arains agree with the answer of the majority of 
the Sikh Jats, the Nipals however say that there is no restriction on giving 
a brother in adoption. 

Most tribes state that there is no age limits and that they do not 
follow the custom of investiture with the sacred thread (Janeo). 

The Muktsar Arains say he should be under three years of age. 
Generally the adopted son is minor. 

The Jats, Bagri Kumhars and Suthars, Sodhis and Mahtams say 
that the person adopted should be selected from among the collaterals 


* Customarv Law of the Ferozepur District, p. 231. 
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of the adoptive father and should be of the same tribe and got. Nephews 
and their sons should be given the preference. There are, however, 
instances of the adoption of sister’s sons who are not of the same got as the 
adoptive father ; these are quoted under the next answer. 


Most of the Muhammadan bribes make the same answer but 
Muhammadan Jats say adoption from another got is permissible. 

The Jats, Bagri Kumhars and Suthars, Sodhis and Mahtams state 
that a man cannot adopt the son of a man of another tribe whom he could 
not have married, neither can be adopt his sister’s or his daughter’s son. I 
however quote a number of instances to the contrary. Sentiment is 
undoubtedly opposed to such adoptions in the presence of near collaterals. 

The only tribes that admit that the daughter’s or sister’s son can be 
adopted are Muhammadan Jats, Nipal and Arains, while Moga Gujars 
admit the adoption of the daughter’s sons but not of sister s sons. 


The Rajputs state that adoption cannot be made from another tribe, 
apparently implying that if the daughter’s son belonged to the same 
tribe as his maternal grandfather, the latter would be at liberty to 
adopt him.” 


Adoption of an only son. 

33 P. R. 1872—Gill Jats of Moga Tahsil. An only son cannot be 
adopted. 


Adoption of nephew. 

115 P. R. 1919—Mohai Rajputs, Fazilka Tahsil. Custom of adoption 
exists. Nephew adopted. 

Adoption of wife’s relatives. 

169 P. L. R. 1911—Muhammadan Khokar Rajputs. 

= 10 I. C. 338 The adoption of a wife’s relations or of a stranger 
is invalid. The power to adopt is confined to Yak 
Jaddis or to a Nawasa . 

3 P. R. 1901—Dhawan Khatris of Ferozepur City. The adoption 
of a wife’s sister’s son was not opposed to custom 
or Hindu Law. 


Adoption of son of a step-son. 

38 P. R. 1890—Dhariwal Jats. Adoption of son of a step-son held 
valid. 

Daughters son—adoption valid. 

72 P. R. 1878—Kakri Khatris of Tahsil Moga, Ferozepur District. 

102 P. R. 1884—Sayyads of Ferozepur District have, when there are 
no near collaterals, general power to adopt, parti¬ 
cularly a daughter’s son or other near relative in 
the female line. 

57 P. R, 1886— Chopra Khatris of Ferozepur. Adoption of a 
daughter’s only son is valid. 





WHO MAY BE ADOPTED 

Sister’s son—adoption valid. 

50 P. R. 1875—Bular Jats of Ferozepur District. 
102 P. R. 1884—Sayyads of Ferozepur District. 


Sister's son—adoption not valid. 

1 P. R. 1898—Muhammadan Jats. 
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Brother s daughter s son. 

27 P. R. 1884—Gill Jats of Moga Tahsil. Adoption of a brothers 
daughter s son held valid. 


86 P. R. 1885—Siddhu Barar Jats of Muktsar Tahsil. Adoption of a 
brother's daughter’s son held valid. 


GUJRANWALA DISTRICT. 

* Answers to Questions Nos. 68 to 71 .— 

“ All tribes admitting adoption — 

An only son is rarely given in adoption. An eldest son and brother 
may be so given. Among Tahsil Wazirabad tribes and Arains (Tahsil 
Sharakpur) a brother cannot be so given. 

A boy under five years only can be taken into the lap. 

The adoptive father and the adopted son must belong to the same 
tribe or got. The person adopted must be a near collateral, a brother and 
his son having preferential claims to others. Among Tahsil Wazirabad 
tribes and Arains (Tahsil Sharakpur) a daughter’s son can be adopted, and 
he need not be of the tribe and got of his adoptive father. 

In the absence of near collaterals a daughter’s son can be adopted, 
but a sister’s son or the relatives of the wife can in no case be adopted. 
However, among Arains (Tahsil Sharakpur) in their absence sister’s son can 
be adopted. Among Tahsil Wazirabad tribes in the absence of near 
collaterals and daughter’s son, his sister’s son can be adopted. Among 
Tahsil Gujranwala Wiraks, Waraichs, Gurayas and Sekhu Jats, Labanas 
and Rajputs even daughter’s son cannot be adopted.” 

Custom of adoption does not exist. 

A. I. R. 1936 Lah. 67—There is no custom of adoption among the 
A wans of Garhi Awanan, Gujranwala District. 

Adoption of collaterals. 

28 P. R. 1887—Bhindar Jats, Gujranwala Tahsil. A childless pro¬ 
prietor who was a very old man executed and 
registered a few days before his death a deed of 
adoption in favour of the defendant, a distant 
relative. Adoption not held valid. 

44 P. R. 1913—Goraya Jats. A sonless proprietor can validly adopt 
a distant collateral, in the presence of nearer 
collaterals. 


* Customary Law of the Gujranwala District, p. 56. 
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Daughter’s son—adoption valid. 

A. I. R. 1934 Lkh. 849—Joia Jats, Hafizabad Tahsil. Adoption of a 
= 150 I. C. 663 daughter’s son, who is also a collateral, is valid. 

Daughter’s son—adoption not valid. 

A. I. R. 1927 Lah. 593—Sansi Jats of the Gujranwala Tahsil. There 
= 9 Lah. 1 = 103 I. C. 280 is no special custom by which a 

daughter’s son can be adopted unless he 
is a collateral or is of the same got as the 
adoptor. 

Sister’s son—adoption valid. 

34 P. R. 1883—Arains of Gujranwala District. 

16 P. L. R. 1911—Non-agriculturist Khatris of Gujranwala, not 

following strict Hindu Law. 

GUJRAT DISTRICT. 

* Answers to Questions Nos. 97 to 100 

“ Every man can do so (may give in adoption his only son, his eldest 
son ; or his brother) if his tribe permits adoption. 

[a) No limit of age is specified but generally a person is adopted in 
his boyhood. 

(&) The tonsure or investiture with the sacred thread makes no 
difference. 

It is necessary that the person adopted must be related to the person 
adopting. The nearest relatives or collaterals are given a preference to the 
more remote. If there are no collaterals the selection may be made of a 
person of the same got and tribe as the adoptor himself. But a daughter’s 
or sister’s son may also be adopted. • 

There is no restriction, but a daughter’s or sister's son is given 
preference over remote relatives.’’ 

Adoption of wife’s relatives. 

165 P. R. 1884—Awans. By custom adoption of a wife’s brother’s 
son is now allowed. 

104 P. R 1891 —Bhatti Jats, Kharian Tahsil. Adoption of wife’s 
sister’s son held valid. 

81 P. R. 1892—Kalwal Jats, Kharian Tahsil. Adoption of wife’s 
brother’s son is not valid. 

Nephew. 

2 P. R. 1891—Khathana Gujjars, Kharian Tahsil. A sonless pro¬ 
prietor cannot make a valid gift of his ancestral 
estate to his nephew whose alleged adoption was 
not established, in the presence of his own brother 
and other nephew. 

* Customary Law of the Gujrat District, p. 35. 
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Adoption of daughter. 

8 P. R. 1888—Gujjars. No custom was established by which an 
adoption or appointment as heir of a daughter 
was valid. 

Daughter’s son—adoption valid. 

165 P. R- 1884—Awans of Gujrat District. 

Daughter's son—adoption not valid. 

15 P. R. 1880—Varaich Jats, Gujrat District. 

67 P. R. 1901—Kathana Gujjars of Gujrat District. Without the 
consent of collaterals the adoption of a daughter’s 
son is invalid. 

Sister’s son—adoption valid. 

84 P. R. 1886—Agriculturist Sayyads of Gujrat District, in presence 
of nephews. 

Sister’s son—adoption not valid. 

128 P. R. 1890—Lalla Jats of Gujrat District. 

92 P. R. 1891— Banth Jats, in the presence of nephews. 

102 P. R. 1893—Paswal Gujjars. 

140 P. R- 1893—Sidhu Jats, Tahsil Kharian, in presence of first 
cousins. 

35 P. R. 1896— Khokhars, in presence of first cousin, being also 
cousin’s son. 

GURDASPUR DISTRICT. 

* Answers to Questions Nos. 7 to 10, Section II-A. 

“ The following tribes state that all these persons (only son, eldest 
son, brother) with the exception of the only son can be given in adoption :— 
Gurdaspur —Brahmans, Bedis and Sadis, Khatris, Kalals and Bhats. 
Shakargarh —Pathans, Hindu Rajputs, Gujjars, Sainis. 

The Brahmans of the Batala Tahsil except both the only son and the 
youngest brother and those of the Shakargarh Tahsil both the only and 
the eldest son. The Labanas of the Gurdaspur Tahsil except only the 
younger brother. 

The following tribes state that a person can be adopted at any 
time before he attains the age of puberty : 

Shakargarh —Pathans and Gujjars. 

Batala —Brahmans and Khatris. 

Gurdaspur —Arains and Muhammadan Jats. 

The age limit fixed by the other tribes varies from 4 to 10 years. 
Only the Brahmans of the Pathankot and Shakargarh Tahsils and the 
Rajputs of the Pathankot Tahsil state that a person who has undergone 
the ceremony of tonsure or investiture in his own family cannot be adopted 

* Customary Law of the Gurdaspur District, p. 539. 
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by another. Some of the other tribes expressly deny that these cere¬ 
monies have anything to do with adoption, and some state that they are 
usually performed after the age limit fixed by them. There are also some 
tribes in which these ceremonies are never performed. As regards the age 
limit, also the custom does not appear to be sufficiently precise. It is, 
however, clear that a person cannot be adopted after attaining the age 
of puberty. 

The only tribes that recognize the adoption of a daughter’s son 
are the Sayyads of Shakargarh and the Arains of the Gurdaspur Tahsil. 
The Brahmans of the Batala Tahsil state that only such of them as are 
not agriculturists by occupation recognize such adoption. The Muham¬ 
madan Jats of the Gurdaspur Tahsil could not come to an agreement on 
this point. The remaining tribes recognize the adoption of near collaterals 
only. The right of selection rests with the person adopting. The Khatris, 
Brahmans and Bedis and Sodis of the Gurdaspur Tahsil, however, state 
that the nearest collaterals cannot be superseded and selection should 
always be made from among them. 

There is no restriction besides that referred to in the answer to 
Question 9.” 

Adoption of illegitimate daughter s son. 

5 P. R. 1893—Brahmins of Mauza Tara, Batala Tahsil. Adoption 
of an illegitimate daughter’s son is invalid. 

Adoption of wife’s brother. 

22 P. R. 1891—Bedis Khatris of Pathankot Tahsil. Adoption of 
wife’s brother was not invalid. 

Adoption of a kinsman. 

A. I. R. 1923 Lah, 497—According to Customary Law a soilless 

= 77 1. C. 473 proprietor has the power to appoint one of his 
kinsmen to succeed him as his heir. 

Daughter’s son—adoption valid. 

50 P. R. 1874—Hindu Jats, Gurdaspur District and in the Punjab 
generally ; only son. 

167 P. R 1833—Kahlwan Jats of Wadala Bangar, Gurdaspur District. 

154 P. K. 1884—Hindu Rajput Jats of Mauza Tapai, Batala Tahsil, 
in presence of 4th collaterals. 

Daughter’s son—adoption not valid. 

77 P. W. R. 1907—Agriculturist Khatris of Sirigobindpur. 

Sister’s son—adoption valid. 

3 3 P. R. 1886—Gorayah Jats of Shakargarh Tahsil. 

Sister’s son—adoption not valid. 

39 P. R. 1894—Bhatti Rajputs of Tahsil Batala, in presence of 
nephews. 
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GURDASPUR DISTRICT. 

“ A man may give in adoption (l) his only son, (2) his eldest son- 
(3) or his brother ( Ahir , perhaps Khanzada)." 

Note .—But his only son he can give only to his brother or brother’s 
widow, or some near relative ; and in that case the son generally succeeds 
to the property of both ( Ahir ). 

A man may give in adoption his eldest son, or his brother, but not 
his only son (Meo, Brahman, Gujjar, Jat, Gaurwa, Banya). 

A man may give in adoption his brother, but not his only son or his 
eldest son (Rajput, Taga, Dhusar, Kayath, Mallah). 

There is no limit of age beyond which a person cannot be adopted. 
The ceremony of tonsure or investiture with the sacred cord, or even 
marriage and the birth of a son, is no bar to adoption, i.e. 9 a man may be 
adopted even after he has married and had children. (Seemingly all tribes 
which adopt) 

Note.— Generally among Brahmans investiture with the sacred thread ( Janeau) 
takes place at the same time as marriage—about the age of 8 to 12. A man may be 
adopted after this. 

The person adopted should be of the same family with the adoptor 
or the adopting widow’s husband. A preference is shown to the husband’s 
cider brother s son or descendants, than to his younger brother’s son or 
descendant’s ; failing them to the more distant male relatives related through 
inales. The adopted person should be of a lower generation than the person 
adopting (whether one or two generations lower). The person adopted must 
be of the same caste with the adoptor, and (except in the case of adoption 
of a daughter or sister’s son) of the same got , with the adoptor or the 
adopting widow’s husband. (Rajput, Banya, Dhusar, Kayath, Taga, 

Musa!man, Jat, Agri.) 

The same, except that the descendants of the husband’s elder brother 
have no prior claim, as compared with those of the husband’s younger 
brother. The adoptor may chose from either. (Ahir, Meo, Brahman, 

Gujjar, Jat, Gaurwa.) 

Note. —When a widow adopts, she is supposed to be adopting a son 
to her husband, and it is the relationship to him that is thought of. The 
adopted person is called the son of the widow’s husband, and 

succeeds to his property. It is most usual to adopt the husband’s 

brother’s son. 

There is no rule prohibiting the adoption of the son of a woman 
whom the adoptor could could not have married. 

A man may, with the consent of his male kindred related through 
male, adopt his sister’s son or daughter’s son. A widow may, with the 
consent of her husband’s agnates, adopt for her husband his sister’s son or 
daughter’s son (see tribes which adopt). 
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Note. —The disqualification is not looked at in the way put in the 
question. The reason for objecting to the adoption of a sister or daughter’s 
son is that he is related through a female, and is of another got ; he is not 
one of the agnates. 

There is a very strong feeling against allowing land to pass into 
another got ; and it is only when the husband’s near agnates give their 
consent, or when there are none, that a sister s son or daughter s son may 
be adopted. Many assert that in no case can such an adoption take place; 
but in most tribes there are instances to the contrary.’’ 

—Tupper s Punjab Customary Law , Vol. //, page 155. 

Adoption of a distant collateral. 

A. I. R. 1926 Lah. 207—Chuhan Rajputs of village Bhora Kalan. 

= 7 Lah. 11? The widow of a proprietor adopted a collateral of 

= 93 I. C. 993 her husband as her adopted son. The adopted son 
was younger than her deceased husband and in a 
higher generation ; held that such an adoption is 
sanctioned by custom. 

26 P. L. R. 190/—The validity of adoption of father's sister’s son’s 
son cannot be assumed. Special custom must be 
strictly made out and proved by appropriate 
instances. 

HISSAR DISTRICT. 

* Answers to Questions Nos. 79 to 82 .— 

“ All Tribes save Musalntan Rajputs and Mahajans. 

An only son cannot be given in adoption. An eldest son or a brother 

may be so given. 

Musalman Rajputs and Mahajans .— 

All three persons mentioned in the question can be given in adoption. 

All tribes .— 

There is no limit of age, and a man can be adopted either after or 
before tonsure or investiture with the sacred thread. Among Pathans and 
Brahmans however a man who is married and has issue cannot be adopted. 

" Among Hindu Rajputs, Brahmans, Pachadas, and Mahajans it is 
not necessary that the man adopted should be a relative of the person 
adopting, and no relations have any preferential claims for adoption. 
Among Hindu Rajputs the person adopted must be a Rajput and among 
Brahmans and Mahajans the adopted son and the adoptive father must 
belong to the same got. Among all other tribes the person adopted has to 
be of the male descendants of the grand-father of the person adopting, 
brother's sons having preferential claims to other descendants. The actual 
selection rests with the person adopting, but none outside the tribe can be 


* Customary Law of the Hissar District, p. 55. 
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adopted. Among Jats Deswali, Musalman Rajputs, Gujjars and Musalman 
Jats the consent of the reversioners of the person adopting is necessary to 
confirm the adoption, if the person adopted be not one of his grandfather s 
descendants. Among Dogras and Jat Sikhs a man of a different got cannot 
be adopted. 


Among Dogras, Jat Sikhs, Musalman Rajputs, Gujjars, Musalman 
Jats, and Bishnois a man cannot adopt any of the relatives mentioned in the 
question ; among all other tribes a man may adopt his sisters son or his 
daughters son but the relatives of the wife can in no case be adopted. 

Adoption of a stranger. 

I. JL. R. 1 Lah. 31—Jats of Bangraon, Fatehabad Tahsil. By 
= 55 I. C. 869 custom the adoption of a stranger is invalid. 

Adoption of an illegitimate child of the widow of a 
brother held invalid. 

35 P. R. 1882—Dhandiwal Jats of Dabwali Tahsil. By custom the 
adoption of a wife s brother s son is valid. 


Daughter’s son—adoption not valid. 

81 P. R. 1891—Bagri Jats of Tahsil Sirsa, in presence of collaterals 
of the 3rd degree. 

12 P. W. R. 1912—Muhammadan Rajputs of Hissar District. 

1921, 64 I. C. 189—Bishnois (Hindus) of Hissar District. 


HOSHIARPUR DISTRICT. 


* Answers to Questions Nos . 67 to 70. 

“ Generally an only son, an eldest son or a brother may be given in 
adoption, but Mahtons and Kalals say among them an only son cannot 
be given, and Kalals also prohibit the giving of a brother in adoption. 

There is no limit of age for adoption. Generally the adoption takes 
place at a tender age, say up to 12 years or so Rajputs and Arains state 
that the person adopted should be younger than the person who adopted 
him. Kalals say the person adopted should not have been married. 
Brahmans say the adopted son must be less than 16 years of age at the 
time of adoption. 

Remark. —If a married man with sons has been adopted, the sons do not, by the 
mere reason of the adoption of their father, become members of the agnatic family of 
the adoptor and so have no locus standi to contest alienations by their father of his 
adoptive father’s property. 

(86 P. R. 1908). The parties were Jats out of different (jots and not related, so 
the adoption itself was contrary to the general custom as given in the next question. 

Jats and Saints.— Generally the person adopted is a relative, a 
brother’s son has a first claim to be adopted, but the person adopting can 
adopt any one within the got ; but a daughter s son and a sister s son are 
also eligible. A person of a different tribe cannot be adopted, but as 
regards Jats, no difference is recognized between a Sikh and a non-Sikh. 


* Customary Law of the Hoshiarpur District, p. 191. 
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Rajputs of Tahsil Hoshiarpur .—The general custom is that the 
person adopted must be a relative ; a nephew, daughter’s son and sister’s 
son are held to be equally eligible. 

Rajputs of Tahsil Dasuya. —In the absence of collaterals, only a 
daughter’s son and sister’s son can be adopted. No other persons outside 
the got are eligible. 

Mahtons , Awans and Chhangs .—Only collaterals are eligible. 

Gujjars of Tahsil Dasuya .—Collaterals and daughter’s and sister’s 
sons are eligible, but the person adopted must be of the same got as the 
person adopting. 

Arains, —Collaterals and daughter’s and sister’s sons are eligible, but 
collaterals are preferred. 

Brahmins .—As in the case of Arains, but in the absence of collaterals, 
a daughter’s son, sister’s son and father’s sister’s son are eligible in the 
order named. A person outside the tribe cannot be adopted. 

Khatris .—As in the case of Arains; but a near collateral is preferred to 
one more distantly related, and in the absence of collaterals, a daughter’s 
son comes before a sister’s son. 

Kalals .—A person outside the tribe cannot be adopted. A nephew 
has the first claim to be adopted ; in his absence, a daughter’s son, and 
after him a sister's son. There is no limitation as to got . 

Remark .—It will be noticed that in the matter of the adoption of a daughter’s 
son among Jats, the admissibility of which admitted by them in their answer there are 
several cases among the exceptions where it has been held judicially that in the case of a 
certain Jat gots the adoption of a sister’s son is by custom invalid. It is extremely 
doubtful whether such cases should be taken as precedents ; no such exception was made 
by any got at the time of attestation. There is no doubt that among Jats generally such 
an adoption is recognized as valid, and there appears to be little, if any, reason why any 
got should be permitted to set up a special custom for itself at variance with the 
general custom of the tribe in the matter of adoption. 

“ This is covered by the answer to the previous question as to the 
eligibility for adoption of sons of women whom the adoptor could not 
have married ; no other such persons than those there specified can be 
adopted.” 

Daughter’s son—adoption valid. 

59 P. R. 1874—Hindu Jats of Hoshiarpur District. Step-daughter’s 
son. 

34 P. R. 1899—Lehl Jats of Hoshiarpur District. 

113 P. R. 1893—Muhammadan Zargars of Naro Nangal, Hoshiarpur 
District, if made wirh consent of reversioners. 

116 P. R. 1901—Hindu Jats of Tahsil Garshankar, and generally all 
Jats in District. But see 44 P. R. 1911 quoted 
below. 
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69 P. R. 1905—Hindu Jats of Bassi Jalal, Tahsil Dasuya, in presence 
of descendants of adoptor’s great grand-father. 

81 P. R. 1907—Hindu Nandan Jats of Tahsil Dasuya. 

25 P. L. R. 190 —Dhillon Jats. 

110P. R. 1919—Ghorewaha Rajputs, Tahsil Garshankar. Relied on 
in 1923, 72 I. C. 305, brother’s son. 

Daughter’s son—adoption not valid. 

12 P. R. 1893—Hindu Manhas Rajputs of Hoshiarpur and Kangra 

Districts, in presence of nephew and without 
consent of reversioners. 

13 P. R. 1894—Hindu Laddu got Rajputs of Mauza Bagarian, 

Hoshiarpur District. Distinguished in 1924, 5 Lah. 
409. 

84 P. R. 1895—Kalkat Jats of Hoshiarpur Tahsil in the presence of 
collaterals (3rd degree). 

27 P. R. 1896—Lodi Pathans. 

47 P. R, 1910—Among Hindu Jat agriculturists of tfye Hoshiarpur 
Tahsil, adoption of a brother’s daughter’s son is not 
valid without the consent of the reversioners of the 
adoptor. 

44 P. R. 1911—Muhammadan Jats of Tahsil Garshankar. The 

general presumption is that the adoption of a 
daughter’s son is invalid. The consent of the 
brother of the adoptive father (a sonless man) 
did not bind the more distant collaterals, the 
plaintiffs. 

A. I. R. 1924 Lah. 532—Sikh Jats of Hoshiarpur District. A son’s 
= 76 I. C. 256 daughter's son does not stand on the same footing 
as a daughter's son, so far as eligibility for adoption 
is concerned. Adoption of son’s daughter’s son is 
therefore invalid. 

Sister s son—adoption valid. 

A. I. R. 1924 Lah. 36—Hindu Jats of Kukran. See the observations 
= 4 Lah. 102 of Addison J on this case in 1926, 96 I. C. 907. 

= 74 1. C. 589. 

Adoption of a step-son. 

45 P. R. 1874—By custom the adoption of a step-son is valid. 

83 P. R. 1892 ) Jaj Jats of Hoshiarpur Tahsil. A step-son cannot 
98 P. R. 1892 ) be adopted in the presence of near collaterals. 
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Adoption of a brother’s son or grandson. 

92 P. R. 1879—Khajja Hindu Jats. Adoption of brother’s son is 
valid. 

A. I. R. 1924 Lah. 192—Bhatti Rajputs of Dasuya Tahsil. By 
= 72 I. C. 305 custom a sonless proprietor can adopt his brother’s 
son. 

A. I. R. 1921 Lah. 379—By custom the adoption of a brother’s grand- 
= 67 I. C. 374 son is valid in Hoshiarpur Tahsil. 

A. I. R. 1925 Lah. 206—Hindu Salohar Rajputs of Mauza Saloh, 
= 5 Lah. 409 Una Tahsil. The plaintiffs on whom the onus lay 
had not been able to discharge it. 

Adoption of brother’s daughter’s son. 

47 P. R. 1910—Hindu Agriculturist Jats of Hoshiarpur Tahsil. By 
custom the adoption of a brother’s daughter’s son 
is invalid without the consent of the adoptor’s 
reversioners 

Adoption of a person of another got. 

A. I. R. 1926 Lah 654—The onus that a person of a different got 
= 96 I. C. 749 can be validly adopted is on him who sets up such 
an adoption. Consent to an adoption by father 
and grandfather does not bind the son and the 
grandson. 

JHANG DISTRICT. 

* Answers to Questions Nos • 91 to 94 .— 

“ All Hindus —An only son, eldest son and brother can be given in 
adoption ; but if an only son is given in adoption, he retains his right of 
succession to his natural father’s property. 

No limit of age is specified, but generally a person is adopted in 
his boyhood. 

The tonsure or investiture with the sacred thread is no bar to 
adoption. 

It is discretionary with the person adopting to adopt anybody from 
amongst his relations from the common male ancestor. In the presence of 

agnate relations, remoter relations cannot be adopted, but a daughter s son 

or a sister’s son may also be adopted. It is not absolutely necessary that 
the adoptive father and the adopted son should be of the same tribe or got. 

“ Sons of sisters and daughters are eligible for adoption. 

JHELUM DISTRICT. 

A. I. R. 1921 Lah. 172—Bali Mohyal Brahmins of Karyala, Chakwal 
= 3 Lah. L. J. 461 Tahsil. The Riwaj-i-am stated that the 
Shastras are followed in the matter of adop¬ 
tion. It is for the contending party to establish 
that the adoption of a stranger is invalid and 
that he had failed to do. 


* Customary Law of the Jhaug District, p. 48. 
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70 p. r. iroi— 

= 173 P. L. R. 


109 P. R. 


-Khatana Gujjars of Jhelum Tahsil. Adoption is not 
1901 recognized. A gift of ancestral estate by a 
widow in favour of one reversioner in presence 
of others of an equal degree is invalid. 

1882—Mahr (Muhammadan), Chakwal Tahsil. By the 
custom of the tribe an heir can be selected, and by 
will right of succession to the entire estate can be 
conferred on him. 

113 P. L. R. 1908—Brahmins of Jhelum District; Adoption of 
daughter's son is valid. 


JULLUNDUR DISTRICT. 

* Answers to Questions Nos . 67 to 70 .— 

“ Generally the only son is not given in adoption, but among 
Muhammadan Jats, Sayyads, Pathans, Sheikhs, miscellaneous Muhammadans 
of Jullundur Tahsil, Rajput Muhammadans of Nakodar Tahsil and Jat 
(Hindu), Sainis, Mahtons and miscellaneous Hindus of the Nawanshahr 
Tahsil, the only son can also be given in adoption. An eldest son or a 
brother may be given in adoption. Most of the tribes state that there is 
no age limit and that no regard is had to the facts of tonsure or investiture 
with the sacred cord in one’s own family where these customs are observed. 
But the Awans and Arains of the Jullundur Tahsil state that the age of 
adopted son must not exceed six ; while the Muhammadan Rajputs of the 
Nakodar Tahsil state that the age must not exceed four. 


As a general rule the person adopted is selected from collaterals, the 
nearer collaterals being given preference ; the selection is also made of a 
person of the same tribe and got as the adoptor. 

The Awans, Arains, miscellaneous Muhammadan Gujjars and Dogras 
of the Jullundur Tahsil state that the real brother’s sons and grandsons, 
daughter’s sons and sister’s sons are adopted, but real brother’s sons and 
grandsons are given preference. The adopted son must be of the same caste 
as the person adopting. 

The Arains of the Nakodar Tahsil generally adopt the son of a brother 
or daughter and the collaterals are taken only when they do not exist. The 
collaterals are given preference with the manners of relationship. 

Generally speaking a daughter's son or sister’s son is not eligible for 
adoption. 

Khatris, Brahmans and Goldsmiths of the Phillaur Tahsil, however, 
state that generally a daughter’s son is not adopted; but there are 
instances in which he has been adopted. 

Arains, Awans, Gujjars, Dogras, and miscellaneous Muhammadans of 
the Jullundur Tahsil say that as mentioned in answer to Question 69 they 
do adopt daughter’s sons or sister’s sons. 
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The Rajputs (Muhammadans) and miscellaneous Muhammadans of 
the Nakodar Tahsil say that daughter’s sons or sister’s sons are adopted in 
case they are from collaterals. 

The Arains of that Tahsil say that daughter’s son is adopted and not 
the sister’s son.” 

Daughter’s son—adoption valid. 

80 P- R. 1878—Muhammadan Jats of Jullundur District. 

58 P. R. 1879—Arains of Tahsil Nakodar, in presence of nephew. 

88 P. R. 1881—Samra Jats of Mauza Mohabatpur, Tahsil Nakodar. 
162 P. R 1883—Khatris of Nur Mahal, Phiilaur Tahsil, and generally 
throughout province ; only son. 

159 P. R. 1890—Randliawa Jats of Jullundur Tahsil. 

83 P. R. 1900—Arains of Phiilaur, Jullundur District. 

29 P. R. 1916—Gujjars of Tahsil Phiilaur, Jullundur District. 

1921, 2 Lah. 193 | ^j an j R a jp U ts. Adoptee was also an agnate. 

= 1921 Lah. 64 ) 

Daughter's son—adoption not valid. 

21 P. R. 1892—Lodhi Pathans of Tahsil Nakodar. 

50 P. R. 1893 [F. B.]—Arains of Mauza Baroh, Tahsil Nawashahr, 
in presence of nephew. 

94 P. R. 1913—Rai Jats of Mauza Moranwali, Hoshiarpur District; 

recent migrants from Jullundur, following Jullundur 
custom. 

281 P. L. R. 1913 | R anc jhawa Jats of Jullundur District. 

= 20 1. C. 839 ) 

The onus lies on him who wants to establish the validity of an 
adoption of daughter’s or niece s son- 

1920, 1 Lah. 15—Sikh Jats. Adoption of brother’s daughter’s son 
= 55 1. C. 838 held invalid. 

1923, 5 Lah. L. J. 63—Hindu Jats of Jullundur District. 

Sister's son —adoption valid. 

80 P. R. 1878—Muhammadan Jats of Nawashahr Tahsil. 

152 P. R. 1884—Ghorewaha Rajputs of Jullundur District. 

128 P. R. 1886—Arains of Phiilaur Tahsil. 

12 P. R. 1892 — Agriculturist Brahmins of Jullundur District. 

Sister's son-adoption not valid. 

31 P. R. 1873—Hindu Jats. See also 50 P. R. 1874. 

21 P. R. 1892—Lodhi Pathans, Tahsil Nakodar. 

64 P. R. 1894 (Note)—Ghorewaha Hindu Rajputs, in the presence 
of collaterals of the 4th degree. 

90 P. R. 1914—Bajwa Jats Tahsil Nakodar, in the presence of 4th 
degree collaterals. 
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Adoption of a step-son. 

44 P. R. 1911—Arains of Jullundur City. A step-son who does not 
belong to the same got cannot be adopted. 

Adoption of a brother's daughter's son. 

1 Lah. 15—Jats of Mauza Manko. Adoption of a brother’s daughter’s 

= 55 I. C. 838 son not valid. 

Adoption of a wife’s brother's son. 

75 P. R. 1892—Arains of a Nakodar Tahsil. By custom a sunless 
proprietor cannot adopt a wife’s brother’s son. I'he 
onus rested on those who alleged its validity. 

Adoption of one of the relatives 

108 P. R. 1879—Dodwar Jats, Nawashahr Tahsil. By custom a near 
relative can be brought up and appointed to succeed 
a childless proprietor as an adopted son. 

71 P. R. 1880 — Ghorewaha Rajputs. By custom the appointment of 

173 P. R. 1883 one of his relatives by a childless proprietor as his 
heir is not invalid. 

Adoption of an adult. 

57 P. R. 1872—M ah top Rajputs. Adoption of an adult is not 
invalid. 

KANGRA DISTRICT. 

* Answers to Questions Nos. 73 to 75 .— 

“ The tribes of Dehra and Hamirpur say he cannot give his only son, 
and his brother he can give if he is of age and consents. 

The rest say he can give his only son and eldest son, but cannot give 
his brother. 

1 he Dehra tribes say that he (adopted sop) should be under 20, and 
that of Hamirpur say he should be under 25. The Nurpur tribes say he 
can be adopted only in 6 or below 6. 

The Rajputs, Rathis, Jats of Kangra, the Rajputs, Rathis, Gaddis and 
Kanets of Palainpur fix no age. The Brahmans of Kangra and Palampur, 
Mahajans, Suds, Khatris, Jats and Sainis of Palampur say he should be 
below 12, and the person adopting should perform the Yagyopavid ceremony 
in his house. 

The Khatris, Mahajans, Suds and Sainis of Kangra Tahsil say the 
person adopted should be below 20 at the utmost. 


The Ghirths of Palampur say he should be below 10, and the Gaddis 
of Kangra say there is no limit of age if the person adopted is of one’s own 
family, but if he is not he should be of age. 

Generally the person adopted is a relative ; a brother’s son hasa 
first claim to be adopted, but the person adopting can adopt anyone within 

* Customary Law of the Kangra District, p. 132. 
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the got ; but a daughters son and sister's son are also eligible. The reply 
of Dehra and Hamirpur Tahsils on this point seems to be based on a 
misunderstanding for a sister’s son or a daughter’s son is always eligible 
while the tribes of these t wo Tahsils say that he is not. 

A person of a different tribe cannot be adopted.” 

Daughter’s son —adoption valid. 

79 P. R. 1901—Acharjya Brahmans of Kangra District. 

Daughter s son—adoption not valid. 

12 P. R. 1893—Hindu Manhas Rajputs of Hoshiarpur and Kangra 


Districts in presence of nephew and without consent 
of reversioners. 

79 P. R. 1901—Acharya Brahmans of Goler, Dehra Tahsil. 


LAHORE DISTRICT. 

* Answers to Questions Nos. 84 to 87 .— 

“ A man may give in adoption his only son, his eldest son or his 
brother. But among Jatsan only son cannot be so given. 

All tribes —There is no limit as to the age up to which a person may 
be adopted. 

The tonsure, investiture with the sacred thread or pahol of the son in 
his own family makes no difference. 

Note.— In 1892 specific ages were given but this was a mere statement of opinion 
and appears to have no support in fact. 

All tribes (except A rains)—The person adopted must be selected from 
collaterals, the nearer collaterals being given a preference to the remoter. 
If there are no collaterals, the selection may be made of a person of the 
same got and tribe as the adoptor himself, except as in answer 87. 

Among Arains a man can adopt any one he pleases; all that is 
necessary is that the boy should be of the Arain tribe. 

All tribes .—A daughter’s son or sister’s son is not eligible ; otherwise 
there is no restriction amongst any of the tribes.” 

A. I. R. 1934 Lah. 274—Toor Rajputs of Jaliana. The rule of 
custom laid down in the Customary Law to the 
effect that there can be no adoption in the presence 
of near collaterals held not disproved. 

Daughter s son—adoption valid. 

35 P. R 1885—Aroras of Lahore District but see 106 P. R. 1918. 

71 P. R. 1895—Moghals of Patti, lahsil Kasur. Daughter herself 
appointed in presence of 5th collaterals. 

249 P. W. R. 1912—Khatris of Lahore, in presence of separated 
nephews. 


* Customary Law of the Lahore District, p. 40. 
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Daughter’s son—adoption not valid. 

47 P. R. 1895—Sindhu Jats, in presence of nephews. 
106 P. R. 1918—Aroras of Lahore District. 

1923, 5 Lah. L. J. 190—Dhilli Jats, Kasur Tahsil. 


Sister’s grandson—adoption valid. 

77 P. R. 1878—Aroras ot Lahore District. 


Adoption of a wife’s brother’s son. 

94 P. R. 1907—Brahmans of Dialpur, Kasur Tahsil. 

wife’s brother’s son not valid. 


Adoption of a 


Adoption of a step-son 

23 P. R. 1886—Sindhu Jats of Chunian Tahsil. The appointment of 
an heir of step-son is valid. 

Adoption of a grand-nephew. 

67 P. R. 1902—Sindhu Jats, Kasur Tahsil. The adoptee was openly 
acknowledged by the adoptor as his son. A deed 
of adoption was also executed. The betrothal of 
the adoptee took place in the house of the adoptor ; 
held, that the adoption was valid. 

Adoption of a stranger. 

69 P. R. 1892—By custom a Bhullar cannot adopt a person of a ghair 
qautn. 

Adoption of daughter. 

71 P. R. 1895—Mughals of Patti, Kasur Tahsil. A sonless proprietor 
is competent by custom to appoint his daughters 
to be his heirs. 


LUDHIANA DISTRICT. 

* Answers to Questions Nos . 64 to 66 »— 

“ All tribes are agreed that an only son or an eldest son can be 
adopted. There is no known instance in which a man has given his brother 
in adoption. 

There is no limit of age for adoption. 

The Dogars, who at last settlement said that a man may adopt any 
one outside of his own tribe, without reference to relationship, now say that a 
man may adopt any one of his own tribe only. The Dhaliwal Jats of Ludhiana 
Tahsil say that it is not necessary that the adopted person should be of 
the same tribe or got as the adoptor. Labanas of Samrala Tahsil state that 
the only restriction on the choice of an adopted son is that he must belong 
to the same got as the person adopting. All other tribes who permit 
adoption say that the adopted son must be one of the heirs and must be 
chosen in the order of succession. As to the degree ot proximity of the 
collaterals whose claims must be considered, the Gujjars and Muhammadan 


* Customary Law of the Ludhiana District, p. 95. 
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Jats of Ludhiana Tahsil and the Sainis of Samrala say that after the 
descendants of the grand-father daughter’s sons and sister’s sons are 
eligible for adoption. Jats of the Garewal, Bundher and Gil gots, and all 
Hindu Jats of Pargannah Isrukhanna, and of Jagraon Tahsil, do not 
consider a daughter’s son or a sister’s son to be eligible for adoption in the 
presence of collaterals of any degree who can prove their relationship- 
Gujjars of Jagraon state that failing collaterals within the 5th degree a man 
may adopt any one he likes, and Arains of the same Tahsil would adopt 
a daughter’s son or a sister’s son only when there is no collateral whatever 
in the village. All others say that if there are no collaterals within the 4th 
or 5th degree a daughter’s son could be adopted and then a sister’s son, but 
Awans of Ludhiana Tahsil give a sister’s son preference to a daughter’s 
son. In a few cases a step-son ((pichlag) has been adopted, but the validity 
of such an adoption is generally denied.” 


Daughter’s son—adoption valid. 

61 P. R. 1880—Kerwal Jats of Ludhiana District. 

66 P. R. 1881—Rai Jats, and generally all Jats in Punjab. 

98 IP- R. 1882—Muhammadan Jats of Tahsil Samrala. 

197 P. R. 1889-^Sidhu Jats of Tahsil Jagraon. 

93 P. R. 1890—Gorcha Jats. 

107 P. R- 1891—Ghariwal Jats of Hissar settled in Mauza Amargarh, 
Ludhiana District. 

97 P. R. 1898—Banias of Jagraon. Following 17 All. 294, but see 
now 1899, 21 All. 412 P. C. 


An adoption otherwise valid would not be invalid on account of the 
omission of any particular ceremony. 


Daughter’s son—adoption not valid 

3 P. R. 1894—Hindu Bhatti Jats, Tahsil Samrala, in presence of 
nephews. 

34 P. R. 1894 — Muhammadan Manj Rajputs of Ludhiana District, 
in presence of 6th or 7th degree collaterals. 

19 P. R. 1895—Hindu Dewal Jats of Tahsil Jagraon, in presence of 
4th degree collaterals. 

58 P. R- 1895—Gil Jats of Ludhiana District. 

103 P. R. 1895—Garewal Jats of Dod, Ludhiana District, in presence 
of nephews and grand-nephews. 


Sister s son—adoption valid. 

197 P. R. 1889—Sidhu Jats of Jagraon Tahsil. 

87 P. R. 1907—Kalals of Butari, Ludhiana District. 

Sister’s son—adoption not valid. 

92 P. R. 1*894—Hindu Jats of Tahsil Jagraon, in presence of nephews. 
129 P. R. 1894—Dhillon Jats ; sister’s grand-son. 
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29 P. R. 1917—Jats. The initial presumption of Customary Law is 
that the adoption of a sister’s son is valid. In this 
particular case it was however not proved that such 
an adoption was valid by custom. 

Adoption of a step-son. 

98 P. R. 1884—Badhal Jats, Ludhiana Tahsil. Adoption of a step¬ 
son of a different got is not invalid. 

48 P. R. 1894—Mara Jats of Ludhiana Tahsil. By custom the 
adoption of a step-son who was not a warts was 
invalid in the presence of wariscin yak jaddi. 

Adoption of nephew’s son. 

79 P. R. 1882-Jats of Mauza Bagli Kalan, Samrala Tahsil. 
Adoption of a nephew’s son held valid. 

Adoption of a relative. 

15 P. R. 1883—Gariwal Jats of Mauza Alamghir. The onus lay on 
the plaintiffs (reversioners) to establish that there 
existed any special custom of their got prohibiting 
adoption or to have the adoption of a relative one 
degree more remote than themselves set aside and 
that they had failed to do so. 

41 P. R. 1889—Hindu Khatra Jats of Faizgarh, Samrala Tahsil. 

The adoption of a stranger to the got and tribe of 
the adoptor is invalid by custom. 

114 P. R. 1889—Saraha Jats of Ludhiana District. There is no 
restriction as to the degree of relationship of the 
person to be adopted. The adoption of a remote 
collateral in the presence of a nephew is valid 
by custom. 

Adoption of an only son. 

205 P. L. R 1913—Where the custom of adoption prevails in a tribe 

= 19 I. C. 254 it is for him who denies the validity of a certain 
adoption to establish that it is invalid. According 
to Hindu Law the adoption of an only son is valid. 

Adoption by an adopted son. 

1 Lah. 39 Hindu Jats. By custom a sonless proprietor, who himself 

= 55 I. C. 935 happens to be an adopted son, is not debarred from 
exercising the general power possessed by a 
proprietor of appointing one of his kinsmen to 
succeed him as his heir. The onus lay on the 
plaintiff—collaterals to establish the adoption of a 
brother invalid and that they had failed to do so. 
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MIANWALI DISTRICT. 


* Answers to Questions Nos. 7 to 10 , Section VI .— 

“ Hindus .— 

No man can give his only son or eldest son in adoption. He may, 
however, give his brother in adoption. 

Note. —No instances are cited and the reply therefore merely expresses the 
opinion. 

1 here is no age limit for the adoption of a son. A boy after 
tonsure or investiture with the sacred cord in his own family can be adopted 
in another’s family. 

Adoption may be made irrespective of relationship, but it must be 
within the same caste or tribe, e.g., a Khatri must adopt a Khatri and an 
Arora an Arora. 

There is no prohibition to the adoption of a son of a woman whom 
the adoptor could not have married. 

Indeed it is usually the sister’s or daughter s son who is adopted/’ 

MONTGOMERY DISTRICT. 

f Answers to Questions Nos 91 to 94 .— 

“ (l) All tribes of Tahsil Pakpattan —Can do so, but Mahtams and 
Rajput Musalmans state that he can’t give his only son. 

(2) Path an s , Sayyads, Rajput Watt us. —Can’t give. 

(3) Sayyads and Mahtams of Tahsil Dipalpur. —Can give all three 
(only son, eldest son, or brother). 

(4) Kambojs of Tahsil Dipalpur.— Can give (i) and (it) but not (Hi). 

(5) Khatris , Aroras of Tahsil Dipalpur. —Cannot give (i) and («). 

(6) All other tribes .—There is no such custom. 

“ Khatris , Aroras , Mahtams , and Qureshis of Tahsil Dipalpur and 
Rajput Joyas. Chishtis , Hans, Rajput (Muhammadans) and all Hindu 
tribes of Pakpattan Tahsil .— 

There is no age limit, nor is there any limit about tonsure or 
investiture with the sacred thread. 

Sayyads of Tahsil Dipalpur fix the age limit of 15 or 16 years. 

Jat (Muh mimadans) and Arains of Tahsil Pakpattan fix the age limit 
at 20 years. 

“ Qureshis and Sayyads of Tahsil Dipalpur and all tribes of 
Pakpattan Tahsil .—It is necessary that the adopted son should be one of 
those who are descended from a common ancestor, i.e., yakjaddi. If there 
is no such person then any one from the same got can be selected. The 
nearer relations are preferred to remote ones. Amongst Khatris alone a 


* Customary Law of the Mianwali District, p. 86. 

f Customary Law of the Montgomery District (Pakpattan and Dipalpur Taksila), 

p. 36. 









daughter's son can also be adopted and to him the limitations of got and 
tribe do not apply. 


(2) Katnbojs. —Only a real brother's son can be adopted. 

(3) Aroras and Khatris —Any person belonging to the same tribe can 
be adopted, e.g ., an Arora can adopt any other Arora. But a Bedi Khatri 
can only adopt a Bedi Khatri. 

(4) Mahtams , Aroras , Katnbojs of Tahsil Dipalpur. —Can adopt any 
one from his got or tribe, i e., zat. But a Musalman can only adopt from 
amongst his near relatives. 

(1) Khatris of Tahsil Pakpattan.— Cannot adopt but relatives 
descended from common ancestor or daughter s son 

(2) A roras, Chishtis , Hans , Rajput Joyas of Tahsil Pakpattan and 
Qnreshis of Tahsil Dipalpur.—C an adopt a sister’s or daughter’s son. 

(3) Jat Sikhs, Katnbojs of Tahsil Pakpattan and Aroras of Tahsil 
Dipalpur .—Can only adopt those who are yakjadJis , i.e., descended from a 
common ancestor. 

(4) Mahtams , Rajputs , Musalmans , Arains, Jat Musalmans of 
Tahsil Pakpattan and Sayyads of Tahsil Dipalpur. —Cannot adopt 
daughter’s or sister’s son. 

(5) Khatris of Tahsil Dipalpur.— Same as (2) above, excepting Bedis 
who cannot. 

(6) Katnbojs and Jat Sikhs of Tahsil Pakpattan state that none but 
a collateral heir can be adopted." 

MULTAN DISTRICT. 

* Answers to Questions Nos 91 to 93 .— 

“ Hindus of Multan, Shujabad, Lodhran and Mailsi T ahsils state 
that there is no objection to such adoption. 

The Hindus of Kabirwala, however, assert that he cannot give his only 
son, his eldest son and his brother in adoption. Hindus of Multan town 
except Pushkarna Brahmans follow Hindu Law. 

Note .—Generally such adoption is recognized. 

All the Hindus state that there is no restriction as to the age of the 
adopted person. Tonsure or investiture with the sacred thread is no bar to 
adoption. The Hindus of Multan town except the Pushkarna Brahmans 
follow Hindu Law. 

Hindus of Multan, Shujabad, Lodhran, and Mailsi Tahsils are agreed 
that agnatic relations and sons of daughters and sisters are eligible for 
adoption and it is discretionary with the person adopting to adopt any one 
of them- No regard is paid to the degree of relationship. 

The Hindus of Multan city except Pushkarna Brahmans follow 
Hindu Law.’’ 

Daughter’s son—adoption valid. 

85 P. R. 1886—Babla Bhatias of Shujabad. 


* Cuitoniary Law of tbe Multan District, p. 845. 
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MUZAFFARGAR 



* Ansivers to Questions Nos. 90 to 93 >— 

** All Muhammadans and Hindus of Muzaffargarh Tahsil .—Vide the 
answer to Question 83. 


Hindus of the Leiah Tahsil. —No man can give his only son or eldest 
son in adoption. There has, however, been an instance wherein an only son 
was given in adoption* A man can give his brother in adoption, provided the 
brother agrees to it. 


The Hindus of Kot Adit Tahsil say that an only son cannot be given 
in adoption, but the eldest and the brother may be given. The brother’s 
consent is, however, necessary. 

The Hindus of Alipur Tahsil say that there is no objection to the 
adoption of an only son, or an eldest son or of a brother.” 

All Muhammadans and Hindus of Muzaffargarh Tahsil . Vide 
the answer to Question 83. 


Hindus of Leiah Tahsil. —There is no restriction as to the age of the 
adopted person. Tonsure or investiture with the sacred thread is no bar 
to adoption. 


Hindus of Kot Adu Tahsil .—As above, with the addition that a 
man, who is not married till the age of 25 years, cannot be adopted. 


Hindus of Alipur Tahsil .—The adopted person should not be 
younger than the adoptor. There is no restriction of tonsure or investiture 
with the sacred thread.*’ 

“ All Muhammadans and Hindus of Muzaffargarh Tahsil .—Vide 
the answer to Question 83. 

Hindus of Leiah Tahsil —It is not necessary that the adopted and 
adoptor be related to each other. The selection rests entirely with the 
adoptor. 

Hindus of Kot Adu Tahsil .—It is necessary that the adopted and 
adoptor be related to each other. The selection rests entirely with the 
adoptor. 


Hindus of Alipur Tahsil .—It is not necessary that the adopted and 
adoptor be related to each other. It is also not necessary that they should 
both be of the same got . They should, however, be of the same caste. 

“ All Muhammadan tribes and Hindus of Muzaffargarh Tahsil . 
Vide the answer to Question 83. 

The Hindus of Leiah and Kot Adu and Alipur say that no such rule 
is known.” 


* Customary Law ot the Muzaffargarh District, p. 10t>. 
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WHO MAY BE ADOPTED 

RAWALPINDI DISTRICT. 

* Answers to Questions Nos. 31 and 32. 

“ The Hindus reply that adoption may take place up to the age of 
twenty* 

Dhunds reply that they have no custom to guide them in the cases 
contemplated by Questions 31 to 36. 

In Rawalpindi Tahsii, Gakhars, Sayyads, Awans, and Gujjars reply 
that no respect is paid to the age of the person to be adopted. 

In Kahuta, Gakhars, who alone allege any custom, say that the person 
adopted can be of any age and in Gujjar Khan the reply is the same. 
Among other Muhammadan tribes the question has not arisen. 

Hindus reply that there has never been any case in which adoption 
was disputed on account of the age of the person adopted. The custom is 
to adopt minors. 

“The replies to this give the father full rights to adopt whom he 
pleases, whether he has sons of his own or not. I am not prepared to say 
that I think the power of a father to adopt when he has sons of his own is 
well proved, and no instances are quoted. 

Among the Bhabras the right is a little more restricted by custom, 
male relatives within certain degrees being preferred, but any Bhabra may 
be adopted. 

Hindu communities are not numerous, nor are they old and long settled 
enough for their custom to be very clearly established in this district. 

The reply by all tribes and castes alleging custom of adoption is that 
adoption is at the option of the adoptive father so long as his choice falls 
on one within the caste or tribe. A daughter’s son, sister’s son, or son-in- 
law can be adopted, the last being the person usually chosen. 

All tribes and castes forbid a man to adopt in the presence of male 

issue. 

In Tahsii Kahuta, Gakhars reply that there is no custom on the 
point.’’ 

Daughter s son—adoption valid. 

120 P. R. 1881—Muhammadans of Mauza Golera, Tahsii Rawalpindi. 

Daughter s son—adoption not valid. 

86 P. R. 1894 —Sayyads of Rawalpindi District, even when adoptee is 
also a grand-nephew. 

Sister s son—adoption valid. 

1923, 4 Lah. 434—Rai Brahmans. Hindu Law applied. 




* Customary Law of the Rawalpindi District, p. 57. 
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<SL 


Adoption of uncle’s daughter’s son. 

A. I. R. 1924 Lah. 365—Rai Brahmans of Mohra Bhattan and 

= 4 Lah. 434 Mangot, Rawalpindi Tahsil They are governed by 
Hindu Law and an adoption of an uncle’s 
daughter’s son or of wife’s brother’s son is valid. 

Adoption of brother-in-law’s son. 

94 P. R. 1898—Bindra Sikh Khatris of Sukhu. They are governed by 
Hindu Law, and adoption of a brother-in-law’a son 
according to that law is valid. 

ROHTAK DISTRICT. 

* Answers to Questions Nos. 79 to 82. 

“ All tribes admitting adoption say that a man can give his only son, 
his eldest son, his younger brother in adoption. All say that if an only son 
be given he cannot inherit from his real father as well. 

In Gohana Tahsil all tribes add that an only son can only be given in 
adoption to his real uncle. 

Note. —The adoption of an eldest or only son is not invalid, but it is not usually 

made. 

“ All tribes throughout admitting adoption say that there is no limit 
of age; marriage is no bar ; but a man or lord who has already got male 
issue of his own cannot be adopted. 

“All tribes admitting adoption, excepting Pathans of Gohana and of 
Guriani Zail say the first claimant is brother’s son. 

Then a more distant relation of the same generation as the above. 
Thereafter any one else, provided he belongs to the same got , and a 
fortiori caste. 

Daughter’s and sister’s sons are not now-a-days adopted. 

Pathans of Gohana point out they have no got , but any yakjaddi can 
be adopted. 

Pathans of Guriani Zail say any one the adoptor prefers can be 
adopted, e.g., “ Captain ” Ghaus Mohammad of Guriani adopted the son of 
hts brother’s daughter. Ata Mohammad Khan, his brother’s son, filed a 
suit which was rejected. (Suit No. 144 of 1905). 

Note /.—At first attention it was alleged that a younger brother was occasionally 
adopted, but no one admits the possibility of this and pritna faice it is incredible. 

Note 2.—The adoption of a daughter’s or sister’s son used to be fairly common, 
but has become rare in the last five or ten years. 

“ All tribes admitting adoption, except Pathans of Guriani Zail , say 
that there is no legal bar to the adoption of the son of a woman whom the 
adoptor could not have married, e.g., his daughter’s or sister’s son, but that 
in point of fact such adoptions are not now customary. Pathans of 
Guriani recognize them as proper (See Wilson’s note in Gurgaon).” 


* Customary Law of the Bohtak District, p. 40. 
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A. I. R. 1924 Lah 457—Bhitwaria 
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Parties governed by 


Sister’s son—adoption valid. 

A. I. R. 1925 Lah. 163—Jats of village Lakraya, Jhajjar lahsil, in 
= 6 Lah. 52 the presence of collaterals (9th degree). 

C. A. 701 of 1882—Jats of Rohtak District. 


SHAHPUR DISTRICT. 

* Answers to Questions Nos- 7 to 10 , Sec IV . 

“ Awaits and Hindus .— 

A man may give in adoption his only son, his eldest son, or his 
brother. 

There is no limit of age beyond which a person may not be adopted. 
A man may be adopted even after he has married 

(Awans)- —The person adopted must be an Await, but need not be a 
relative. A man generally adopts some relative, such as his nephew, 
daughter’s son or son-in-law, but he can adopt any Await he pleases. 

Xote .—The Awans say that a soilless man generally looks upon his agnates as 
liis enemies and prefers to adopt a non-agnate, who is more likely to look after him well. 

(Hindus.) —The person adopted must be a relation of the adoptor and 
may be his daughter’s son or sister’s son. He may adopt any near relation 
he pleases, and the near agnates cannot forbid him unless he adopts a 
distant relative or a stranger. 

(Both)- —There is no rule prohibiting the adoption of the son of a 
woman whom the adoptor could not have married. A man may adopt his 
sister’s son or a daughter’s son.” 


SIALKOT DISTRICT. 

J* Answers to Questions Nos 69 to 71 .— 

“ All the tribes, except those of Zafarwal, state that a man may 
give his only son or his eldest son or his brother in adoption. The tribes 
of the Zafarwal Tahsil state that he cannot give his only son. 

There is no restriction of age but generally the person selected 
for adoption is between the ages of 4 and 16. 

An agnate or a daughter’s son or daughter’s grand-son or sister’s son 
or sister’s grand-son may be adopted but near agnates have preferential claim 
as compared with the descendants of daughters or sisters. A great many 
Jats and Rajputs deny that a sister’s or daughter’s son can be adopted in 
the presence of any collateral. Among Arains, Awans and Kakkezais a 
daughter’s son can be adopted even in the presence of a brother’s son. 

The adopted son need not necessarily be of the same tribe or got .” 


* Customary Law' of the Shahpur District, p 58. 
4 Customary Law of the Sialkot District, p. 89. 
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Daughter’s son—adoption v^lid. 

20 P. R. 1886—Arains of .Sialkot District, in presence of nephews. 

By custom the adoption of a daughter’s son is not 
restricted to cases in which there are no brother’s 
sons. 

25 P. R. 1898—Ghuman Jats of Sialkot District, if no nephew, or if 
nephew is convert to Islam. 

9 P. R. 1914—Gurrac A wans of Mauza Sathowal, in presence of 3rd 
collaterals. 

Daughter’s son—adoption not valid. 

30 P. R. 1894—Anand Khatris of village Kalan Chakian Tahsil 
Pasrur, in the presence of brother’s son. 

81 P. R. 1900—Kalwan Jats. 

69 P. R. 1907*—Sekhu Jats, Tahsil Daska. 

1935, 17 Lah. 129—Sayyads of Sialkot District, in presence of 

= A. I. R. 1936 Lah 80 collaterals in the 3rd degree. 

1935, 162 1. C. 501—Chima Jats, in presence of collaterals of 3rd 

= A. I. R. 1936 Lah. 371 degree. 

Sister’s son—adoption valid. 

A. I. R. 1935 Lah. 385—Arains of Sialkot District. Adoption of a 
nephew by his maternal uncle is valid. 

119 P. R. 1882—Arains, in the presence of a paternal uncle ora 
paternal uncle's son. 

178 P. R. 1883—Hajra Jats, Pasrur Tahsil. 

Sister’s son—adoption not valid. 

29 P. R. 1904—Ghumraan Jats of Sialkot District. 

Adoption of brother’s son or grand son. 

47 P. R. 1878—Bajwah Rajputs. By custom the adoption of a 
brother’s son, the brother also being an adopted 
son, is valid. 

98 P. R. 1883—Ghori Pathans of Sialkot The onus lay on the 
plaintiffs to establish that the custom generally 
prevailing among the agricultural classes which 
gave to a childless proprietor the power to appoint 
. one of his kinsmen to succeed him as his heir did 
not apply to them and that they had failed to 
do so. 

Adoption of brother s daughter’s son. 

A. I. R. 1933 Lah. 753—A wans of Sialkot District. Adoption of 
brother’s son not valid. 
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* Answers to Questions Nos, 7 to 10 .— 

“A man may give in adoption (l) his only son, (2) his eldest son, 
or (3) his brother. But his only son he can give only to his brother or 
brother’s widow or some near agnate, and in that case the son generally 
succeeds to the property of both. A brother cannot give his brother in 
adoption without the consent of the mother and agnates. (All Hindu tribes 
and Rains). 

There is no limit of age beyond which a person may not be adopted. 
A man may be adopted even after he has married (All Hindu tribes and 


Rains). 


(a) The person adopted should be of the same family as the adoptor 
or the adopting widow’s husband. The brother’s sons have the first claim, 
but the adoptor may choose any of them he or she pleases Failing brother’s 
sons, the agnates have the right to be chosen in order of relationship, the 
near agnates having the rights to forbid the adoption of the more remotes. 
The adopted person must be of a lower generation than the adoptor 
(whether one or t\vo generations lower). The person adopted must be of 
the same tribe, and (except in the case of adoption of a daughter’s son or 
sister’s son) of the same got" as the adoptor or the adopting widow’s 
husband. (All Hindu tribes except Banyas ). 

The same, except that when there are no near agnates, a person of 
another got is sometimes adopted (Banyas). 

(b) The person adopted must be a Rain by tribe and a relative of 
the adoptor If there be a fit brother’s son he generally has the preference. 
But there is no rule prohibiting the adoption of a daughter’s son or sister’s 
son or wife’s nephew, especially if there is no near agnate (Rains). 

Note. —When a widow adopts, she is supposed to be adopting a son to her 
husband, and it is the relationship to him that ia considered. The adopted person is 
called the son of the widow’s husband, an< j succeeds to his property, it is most usual to 
adopt the husband’s brother’s son. 

(rt) There is no rule prohibiting the adoption of the son of a woman 
the adoptor could not have married. A man may, with the consent of his 
agnates, adopt his sister’s son or daughter's son. A widow may, with the 
consent of her husband’s agnates, adopt for her husband his sister s son or 
daughter’s son. (All Hindu tribes). 

There is no rule prohibiting the adoption of a sister's son or daughter’s 
son. (Rains). 

Note. —The Rains, beiug a strictly endogamous section of a tribe, allow a sister’s 
son or daughter’s son to be adopted more readily than do the other tribes. The Rindu 
tribes generally have a very strong feeling against allowing land to p^ss into another 
got, and it is seldom that the agnates allow the adoption of a sister’s son or daughter’s 
son who necessarily belongs to another got. They have the right to forbid the adoption 
of a non-agnate.” 

* Tupper’s Punjab Customary Law, Vol. IV p. 488. 
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Section V. 

EFFECT OF ADOPTION ON SUCCESSION. 

102. Customary appointment of an heir in the Punjab 
resembles in many respects Kritrima form of adoption though the 
two are not quite identical. 

The customary appointment of an heir in the Punjab resembles in 
many respects, in its incidents, the Kritrima form of adoption of Hindu 
Law, which also has no connection with religious ideas, and is wholly non- 
Brahmanical. “ A Kritrima adoption d p^ s rmt transfer^ the subje ct, of it 
from his natural family. It gives him, in addition to his rights in that 
family, rights brTTiheritance to the person actually adopting him, and to 
no one else. His sons acquire no rights of inheritance to his adoptive 
father.” (Trevelyan’s Hindu Law). 

“ As regards succession, the Kritrima son loses no rights of inheritance 
in his natural family. He becomes the son of two fathers to this extent, 
that he takes the inheritance of his adoptive father, but not of that father’s 

father, or other collateral relations.Nor do his sons take any interesLin 

the property of the adoptive father, the relationship between adoptor and— 
adoptee being limited to the contracting parties themselves and not 
extending further on either side.” (Mayne’s Hindu Law , 7th ed. p. 266). 

The customary appointment of an heir resembles in many respects 
the Kritrima form of adoption of Hindu Law, and as regards the Kritrima 
son, it has been held that he does not succeed to the property of his 
adoptive father’s father, nor do his sons take the inheritance of his adoptive 
father (l). 

But it must not be understood that Kritrima adoptions and customary 
adoptions in the Punjab are identical. As observed by Sir Meredyth 
Plowden in 117 P. R. 1889, after discussing some of the points of similarity, 

* Adoption of adults being common in the Punjab, and not being admissible 
under the Dattaka form, it has been inferred that the Kritrima form 
prevails here, whereas the truth probably is that neither form prevails, and 
that adoptions among agriculturists are generally informal and customary 
adoptions.’ Similarly, Chatterji J. remarked in Sohnun v. Ram Dial (2)— 

* It is difficult, therefore, merely on the ground of certain similarities 
between Kritrima adoptions and customary adoptions in this province to 
say that they are identical The similarities between the kritrima and 
customary forms of adoption do not extend beyond certain points eg, the 
non-existence of the fiction of affiliation, or restrictions regarding the person 
to be appointed, and particular religious ceremonies being unnecessary. 

(1) 1922, 3 Lah. 362 (F. B.), at p. 369 ; See also 1923, 73 1. C. 738 and also the 
observations of Shah Din J. in 67 P. L. R. 1911. 

(2) 79 P. R. 1901. 








WNtSTfy 



KRITRIMA FORM OF ADOPTION 


615 




ut while consent of adoptee is essential in “ Kritrima ” adoptions, and the 
relationship is confined to the adopted son, and does not extend even to the 
latter’s wife, in customary adoptions, though there is no restriction of age, 
adoption of infants is the rule, and the child is generally given by the 
parents, and the relationship certainly extends to the husband or wife of the 
person adopting (l). 


The following observations of Tek Chand J. in Kanshi Ram v. Situ 

(2) are worth perusal—“ Mr.drew our attention to certain remarks in 

some reported Judgments, where the customary appointment of an heir is 
described as resembling the Kritrima form of adoption under the Hindu 
Law, and argued that as a Kritrima son does not lose his right to succeed to 
his natural father or brothers, the same rule should be held applicable to 
persons who are “ appointed heirs” under the Punjab Customary Law. 
This argument however is entirely fallacious, and appears to be based on a 
misconception of the real nature and incidents of the Kritrima adoption. 
This form of adoption prevails generally in Bihar and the adjoining country, 
and possesses some very peculiar features which are entirely absent in the 
customary appointment of an heir in the Punjab. For instance, it is 
necessary for the validity of a Kritrima adoption that the adopted son must 
consent to his adoption—the essential ceremony consisting of a statement 
by the adoptor “ Be thou my son ’’ and the reply by the adoptee “ I will 
become your son.” It is hardly necessary to point out that the consent of 
the appointee is not at all required under Punjab custom. Again, in 
Kritrima adoptions there is no bar to the adoption of a daughter’s son or 
sisters son, but in the Punjab (unless a special custom to the contrary is 
proved) the daughter s son or sister's son cannot be adopted. Another 
peculiar feature of Kritrima adoptions is that a wife can adopt a son to 
herself even though the husband has already adopted a son to himself. 
Such double adoptions are, of course, entirely unknown in the Punjab. 
There are several other points of dissimilarity, but it does not appear 
necessary to discuss them here. It will be sufficient to say that the two S 
systems are fundamentally different, and while there are some points of 
resemblance, all the incidents of one cannot be imported by analogy into 
the other.’' 


Following para. 154 of Rattigan’s Digest of Customary Law, 11th 
Edition, Tapp J. in Indar Singh v. Mst. Gurdevi (3) stated that the 

customary appointment of an heir in the Punjab.resembles in many 

respects in its incidents the Kritrima form of adoption in Hindu Law. 

In the Kritrima form of adoption the adoptee loses no rights of inheritance 


0) 79 F. R. 1901. 

(2) A. I. R. 1934 Lah. 781; p. 785=16 Lah. 214. 

(3) A. I. R. 1930 Lah 897=129 1. C. 763: See also remarks of Jai Lai J. in 
Baldeo Sahai v. Ram Chander = A. I. R. 1931 Lah. 546=13 Lah. 126 to the same 
effect. 
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in his natural father’s family and there is no transplanting as in the Dattaka 
form of adoption ” 

103. Rights of the adopted son in his natural family under the 
Customary Law relationship established between appointee and 
appointor is a purely personal one. 

* It has beeii repeatedly laid down that the customary appointment of 
I an heir does not involve the transplanting of the heir from one family to 
another. The tie of kinship with the.natural family is not dissolved and 
the fiction of blood relationship with the members of the new family has no 
application to the appointed heir. The relationship established between 
i the appointer and the appointee is a purely personal one and does not extend 
» beyond the contracting parties on either side (l). 

In Mehra v. Man gal Singh (2) one Mehra brought a suit for posses¬ 
sion of a plot of land sold by his father, Jawala, to the defendants in 1898. 
Jawala had been appointed an heir by one Amir and obtained the land in 
dispute in his capacity as the latter’s heir. It was admitted that the 
plaintiff was born subsequent to the appointment of Jawala as heir of Amir. 
On these facts the Courts below held that the land in the hands of Jawala 
was not ancestral qua the plaintiff, and that the latter had no locus standi 
to impeach the alienation. On further appeal, it was held that the son of 
an appointee, whether born before or after the appointment of his father, 
was incompetent to contest an alienation by the latter of the property 
received from the appointer. It was observed in this case—** It must be 
remembered that we are not here dealing with a ceremonial adoption of 
Hindu Law, in which the adopted son is completely transferred from his 
natural family and becomes a part and parcel of the adoptive family in the 
same way as if he were a natural born son. But in the case of the 
customary appointment of an heir it has been repeatedly held that it does 
not involve the transplanting of a person from one family to another. The 
tie of kinship with the natural family is not dissolved and the fiction of 
blood relationship with the members of the new family has no application 
to the appointed heir. The relationship established between the appointor 
and the appointee is purely personal one and does not extend beyond the 
contracting parties on either side vide inter alia, Wazira v. Kahna (3). 

It follows that the appointor or his male lineal ascendant cannot be 
called an ancestor of the appointee’s son. 


(1) Mela Singh v. Gurdas=* A. I. R. 1922 Lah. 433=3 Lah. 362 (F. B.)=68 
I. C. m ; Jagat Singhv.Ishar Singh^ A. I.R. 1930 Lah 700 (2)=ll Lab. 61o; 
A. I. R. 1930 Lah. 703=11 Lah. 624. 

(2) 99 P. K. 1914“A. I. R. 1914 Lah. 498. 

(3) 111P. R. 1893. 
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As regards the appointee’s right to property, it is clear that he does 
not ordinarily lose his right of succession in his natural family and any 
property which he inherits from his natural father or any other male 
lineal ascendant would undoubtedly be ancestral qua his sons, and the 
latter are entitled to set aside an improper alienation of that property made 


( SL 


by their father. But the same thing cannot be predicated with respect to 
the estate which the appointed heir receives from the appointed If the 
estate^ consists of the self-acquired property of the latter, then the 
appointee becomes an absolute owner of it and has plenary power 
of disposal over it. If, on the ‘other hand, the estate consists of 
property over which the appointer had only a restricted power, then the 
appointed heir takes it subject to the residuary interest which resides 
in the appointer’s reversioners. The property having descended from a 
common ancestor of the appointer and his reversioners, the latter have the 
same right of objecting to an alienation made by the appointee as they 
possessed with respect to an alienation by the appointer. As regards them 
the property continues to be ancestral and they can protect their 
reversionary rights by vetoing an improper alienation : vide Sita Ram v. 
Raja Ram (l) But we do not think that property, whether ancestral or 
self-acquired, of the appointer, received by the appointed heir, can be 
regarded as ancestral qua the latter’s sons.” 


In Uggar Sen v. Rhushi Ram (2) it has been held that adoption of a 
daughter’s son cannot be in the dattaka form and consequently there is no 
transplantation of the adoptee into the adoptor’s family and so as no 
relationship is created by the adoption beyond the personal relationship of 
the parties, the adoptor’s daughters cannot be held to become the sisters of 
the adoptee. 

i 104. An heir appointed under the customary law ordinarily 

does not lose his right to succeed to property in his natural f ami ly, as_ 
against collaterals of his natural fa th er, b ut does not succeed in the 
I pre^joClCi^^ brothers. 

Ordinarily an heir appointed under the customary law does not 
succeed to the property of his natural father in the presence of his natural 
brothers, though he can succeed collaterally in the family of his natural 
father, even in the presence of his natural brothers. As observed by 
Shadi Lai C. J. in Jagat Singh v Ishar Singh (3)—“ It is clear that the 
appointed heir does not cease to be a member of his natural family and does 
not lose his right of succession in that family. His appointment as an heir, 
however, confers upon him the right of succeeding to the estate of his 
adoptive father: and it was, therefore considered unjust that he should be 


(1) 12 P. R. 1892 [F. BJ. 

(2) A. I. R. 1929 Lah. 653=1201. C. 5. 

(3) a. I. R. 1930 Lah. 700 (2), p. 702=11 Lah. 615. 
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allowed to compete with his natural brothers in the matter of succession to 
the estate of his natural father. Equity and justice demand that he should 
not succeed to the property of his natural father in the presence of his 
natural brothers and an exception was grafted on the general rule, allowing 
him to succeed in his natural family. 

“ The principle mentioned above has, however, no application to the 
case of a succession to the estate of a collateral in the natural family, 
because it is common ground that the appointed heir has no right of 
succession to the collateral relatives of the appointer. Neither the nature of 
the relationship created by the appointment of an heir, nor the rule of 
justice can be involved to support the contention that the appointed heir, 
who does not succeed to the estate of the collateral relatives of the appointer 
should also be deprived of his right of succession to a collateral in the 
natural family, merely because he has got his natural brothers in that 
family.” 

Abdul Qadir J observed in the same case—“ It is recognized as a 
general rule that an appointed heir does not altogether sever his relations 
with his natural family and is not completely transplanted into the family 
of his adoptive father. He retains the right to succeed to the property of 
his natural father as against collaterals. However, as it was presumably 
felt that it would give him an undue advantage over his brothers if he 
succeeded to the property of his adoptive father, as well as to that of his 
natural father in the presence of his brothers, an exception was made in the 
favour of his brothers, but the exception was probably meant to be confined 
to the property inherited from the natural father because his collateral 
succession rests on a different footing. For that purpose he has ordinarily 
no status in the family of the adoptive father and he cannot succeed 
collaterally in the latter family.” 

In Situ v. Kanshi Ram (l), one Phanun had three sons, Dulla, Gangu 
and Tirhu. Tirhu was appointed heir to his uncle Gurmukh. As a result 
of this he succeeded to the property of his uncle Gurmukh, but was excluded 
from any share in the estate of his natural father Phanun. Dulla and 
Gangu succeeded in equal shares to that estate Gangu died and his son, 
Brij Lai also died leaving two sons Kanshi and Rikhia, the plaintiff in the 
suit. Dulla died without issue leaving a widow Mst. Radhan. When Mst. 
Radhan died the revenue authorities mutated the land of Dulla half to the 
plaintiffs and half to Tirhu. Tirhu died shortly afterwards, and the plaintiffs 
brought a suit against Situ and Khazana sons of Tirhu, the defendants in 
the suit alleging that they alone were entitled to succeed to the property of 
Dulla. The trial court decreed the plaintiffs suit holding that the 
defendants were not the reversionary heirs of Mst. Radhan deceased. The 
District Judge dismissed the appeal, holding that the rule which excludes 


(1) A. I. R. 1931 Lah. 754=132 I. C. 849. 
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an appointed heir from succession to his natural father in the presence of 
his brothers logically excludes him from succession on the death of one 
of his brothers if another brother or his descendants are alive. Held , on 
further appeal, that the plaintiffs did not succeed in proving that they 
excluded Tirhu or his descendants from succession to estate of Dulla. It 
was remarked—“ It is clear enough that the relation of an appointed 
heir and his adoptive father is purely a personal one and the exclusion of 
the appointed heir from succession to his natural father’s estate must be 
regarded as an exception and should not be interpreted to mean that he is 
excluded altogether from the family.” 


On Letters Patent appeal (l), however, it was held that as the adopted 
son could not succeed collaterally in the family of his adoptive father, he 
was allowed to succeed collaterally in the family of his natural father ; that 
an adopted son was not entitled to succeed to his share in his natural 
father s property in the presence of his natural brother ; that the property 
of a person who died issueless first reverted to the ancestor who left an 
issue and then descended to his lineal descendants ; and that therefore an 
adopted son did not succeed to the estate of his natural brother who 
died without leaving any issue when the descendants of another were 
living. 


It was observed in Sit a Rani v. Raja Ram (2)—“ The general 
principle which regulates succession to ancestral land in a Punjab 
village community is fully explained in 4 P. R. 1891. It is there 
shown that the property of a man who dies without issue first 
reverts to the ancestor and then descends to the male lineal descendants 
of that ancestor. Thus a brother succeeds a sonless brother not as a 
brother but because the estate reverts to the father and descends again 
to his sons. So too a mother succeeds not as mother but as the widow 
of the father to whom the estate has ascended. This also explains what is 
called ‘ the principle of representation.* Applying this rule to the case 
of adopted sons or donees who have left no lineal heirs, it is clear that the 
estate would be treated as ascending to the person from whom the adopted 
son or donee derived his title : if, as would almost invariably be the case, 
that person left no male lineal descendants, the estate would ascend still 
higher in his line until an ancestor was found who had keld the estate and 
had left descendants. I think that there can be no doubt that the principle 
laid down in 4 P. R. 1891 is the true principle of succession, and under 
it the persons called, in the cases before us, the collaterals of the donor or 
adoptor have an undoubted right to succeed in preference to the collaterals 
of the donee, or an adopted son, who have really no right of succession 
at all.” 


(1) Kanshi Ram v. Situ^A I R. 1934 Lah 7el-=16 Lah. 214. Case law 
discussed. 

(2) 12 P. R. 1892 [P.B ]. 
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It was held in Ishar v. Hiikam Singh (l) by Moti Sagar J., sitting in 
Single Bench, that in the case of a customary appointment of an heir the 
descendants of an adopted son who has succeeded to the property of his 
adoptive father, retain their rights of succession in the natural family of the 
appointee in the presence of and along with the other descendants of the 
appointee’s natural family. This decision was however reversed on Letters 
Patent appeal (2), where it was held that the descendants of an adopted 
son had no right to succeed to a share in the estate of natural father’s 
family as against the descendants of his natural brothers. In such cases 
the property, which had descended from the natural father to his sons, 
other than the one who had been “ adopted ” elsewhere, is on one of such 
sons dying childless, treated as that of the natural father and follows the 
same course of devolution as it would have done on the death of the 
natural father. 

In Chajju v. Dalipa (3), a case relating to Mahton s of Jullundur 
District, it was held that the sons of an appointed heir who predeceased his 
adoptive father were entitled to succeed on the latter s death to his estate. 
It was observed that there was no real distinction between an adoption and 
gift, the intention of the alienor being the same in both, and that there can 
be no question that a gift, if valid, would benefit the donees sons whether 
the donee himself predeceased the donor or not. It was also remarked 
“ An element of absurdity is brought into the matter, if the ultimate 
effectiveness of the appointment is made to depend on the accident whether 
the appointer or appointed should die first ’* 

Chajju v. Dalipa (3) was followed in Jhanda Singh v. Kesar Singh 
(4). In this case one Jodh Singh adopted Chaughatta and Kesar Singh 
who was the natural son of Chaughatta, was born after his natural father 
had been adopted by Jodh Singh. Chaughatta died during the life-time of 
Jodh Singh. Rattigan J. remarked—“ It appears to me that on general 
principles Kesar Singh would in any event have been entitled to succeed to 
the property of Jodh Singh, even though his father (the adopted son of 
Jodh Singh) had died in the life-time of the latter.” 

Chajju v. Dalipa (3) was, however, overruled by a Full Bench in 
Mela Singh v. Gnrdas (5) and it was held that in the absence of a special 
custom to the contrary, the son of an appointed heir who predeceased the 
appointer is not entitled to succeed to the property of the latter. In the 
absence of a special custom to the contrary, the son of an appointed heir 
acquires no right of inheritance to the appointer.* per Shadi Lai G. J. 


(1) A. I. R 1923 Lah 485=73 I. C. 738. 

(2) Hukcim Singh v. Ishar— A. I. R. 1934 Lah. 287. 

(3) 51 P. R. 1903. 

(4) bl P. R. 1910=50 P. L. R. 1910 

(5) A. I. R. 1922 Lah. 438 [F. B.]=3 Lah. 362 [F. B.]=68 I. C. 858. 
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Mela Singh v. Gurdas (l) was distinguished in Jodh Singh v. Mahla 
(2) in which it was held that where by a will the testator bequeathed his 
property to his adopted son subject to the life-interest of his wido\^ and 
the adopted son died during the widow s life-time leaving behind him a son, 
a heritable vested interest was created in favour of the legatee on the 
testator’s death and his son was the rightful successor to the property after 
widow’s death. It was remarked—** The principle laid down in Mela 
Singh v. Gurdas (l), does not affect the plaintiff’s right, his father having 
as the appointed heir survived the appointer.' 

1 185. An heir appointed under the customary law generally does 

not succeed to the collateral relatives of the person who appoints him. 

In Mutsaddi Singh v. Narain (3) it was observed—“ The parties 
are Jats of Tahsil Jagraon, Ludhiana District, and the sole question before 
us is, whether an appointed heir is entitled by custom to succeed collaterally 
to property left by the nephew of the person who appointed him heir in the 
presence and to the prejudice of the collateral heirs of the deceased. The 
general rule, no doubt, is that an appointed heir does not succeed collateral¬ 
ly in the family of the person who appointed him such heir and the reason 
for this rule is presumably the other rule, also of almost universal 
applicability throughout the Province, that a person who has been appointed 
heir in one family does not lose his right of succession collaterally in the 
family of his natural father. It may well be therefore that in cases where 
custom does not recognize the latter rule, that is to say, where the appointed 
heir loses all right of collateral succession in his own natural family, that 
custom would recognize his right to collateral succession in the family of 
the person who appointed him heir.” 

«, 

See also Jagat Singh v. Ishar Singh (4) and Kanshi Ram v. Situ ('5) 
quoted above. 

The onus of proving that adopted son can succeed collaterally in his 
adoptive family, is on the assertor (6). 

106. Effect of ‘ formal ’ adoption on succession—adoption 
generally ‘ formal ’ in the old Delhi territory. 


There is practically no analogy between tfte customary appointment of 
an heir in the Punjab and the Dattaka form of adoption in Hindu Law 
with all its restrictions and limitations as to relationship and age and its 
attendant religious and secular ceremonies. But in certain tribes in the 
Punjab governed by custom there is a complete adoption having the effect 
of severing the connection of the boy with his natural family. There the 

(1) A. I. R. 1922 Lah. 433 T. B.J. 

(2) A. I R. 1928 Lah. 55=106 I. C. t25. 

(8) 40 P. R. 1914=A. I. R. 1914 Lah. 379 ; Dial Singh v. Seiva Singh^m 
P. R. 1909=4 I. C. 857 followed. 

(4) A. I. R. 1930 Lah. 700=11 Lah. 615. 

(5) A. I. R. 1934 Lah. 781=16 Lah. 214 

(6) 61 P. R. 1894 ; 138 P. R. 1894 ; 50 P. R. 1908. 
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intention to make a complete change of family is always manifested and the 
adoption is said to be ‘ formal .’ 

As already pointed out, the institution of adoption occupies a unique 
place under Hindu Law. It severs the adopted son from the family of his 
birth, transplants him into the adoptive family and puts him on the same 
footing as a son born in the latter family. A mere customary adoption 
does not involve the transplanting of the heir from one family to another, 
but where a son is formally adopted and there is manifestation of intention 
to make a complete change of family, the position is different from mere 
appointment of an heir. 

Collateral succession in adoptive family. 

Under the Hindu Law, it is only in the case of an adoption taking 
place in the Dattaka form that the adopted son has the right of collateral 
succession ; an adopted son who is adopted in the Kritrima form ordinarily 
succeeds only to the estate of his adoptive father as the relationship 
between the two is a purely personal one. 

“ Whether the adoption in question is treated as a Punjab Customary 
adoption or as a Kritrima adoption in both cases, there is no change in the 
adopted son’s family and no relationship with the adoptive father’s 
collateral relations is established.”— per Shah Din J. (l). 

Where under the customary law adoption is complete inasmuch as the 
intention to make a complete change of family is manifested, there the 
right of collateral succession in adoptive family may be presumed till the 
contrary is shown (2). It has been held in Lachman Das v. Atttrik Singh 
(3) that an adopted son of a childless Randhawa Jat of village Khunda, 
in the Tahsil and District Gurdaspur, who has been formally adopted, can 
succeed collaterally in the adoptive family. 

The main test of a * formal adoption ’ under custom is the intention to 
take out the boy out of his natural family and introduce him into the 
adoptor’s family as his natural son (4). 

Where the intention to make a complete change of family is mani¬ 
fested, the right of collateral succession may be presumed to exist till the 
contrary is shown (5). It was observed in this case—“ There is no doubt 
a sense in which all Jat adoptions may be said to be ‘informal.’ Where the 
parties were not governed by the Hindu Law books (which gave names 
to different kinds of adoption, and prescribed certain conditions regarding 
age, relationship and religious and social ceremonies), and where they 

(1) 67 P. L R. 1911, followed in 1920, 1 Lah. 588. 

(2) 1922, 3 Lah. 17 (distinguished in 1922. 3 Lah 362 at p. 367)=A. I.B. 1922 
Lah. 105=661. C. 309. 

(8) A. I. R. 1986 Lah. 178 —161 I. C. 768. 

(4) Waryaman v. Kanshi A. I. R. 1922 Lah. 105=3 Lah. 17=66 I. C. 

309. 

(5) Uttarn Singh v. Wazir Singh— 89 P. R. 1887. 







EFFECT OF FORMAL ADOPTION ON SUCCESSION 623 


§L 


adopted in a different way, as well Jats do, the adoption is, qua the Hindu 
Law-books informal. But there can also be no doubt that passages may 
be quoted in which even among such adoptions as Jats practice, a distinc¬ 
tion may ^ be drawn between those that are 1 2 3 4 formal * and those that are 
informal. For instance where the child is taken at an early age, the 
brotherhood assembled, sugar distributed, and when after the child is 


brought up and treated as a son of the house, betrothed, married, and 
associated in the cultivation, and allowed to perform the funeral ceremonies, 
then the adoption is formal. Whereas in other cases a person is only 
acknowledged later in life, and perhaps there was only a deed which is 
very like a gift-deed, or a will, and none of the above-mentioned 
circumstances occur, in such cases the adopted son is virtually a mere donee 


or appointed heir, and the adoption is * informal.* 


X 


Old Delhi territory—adoption presumed to be “ formal.” 

In the Old Delhi territory (comprisin g the Districts of Hissar, Rohtak, 
Karn al and Gurgaon) , an adoption even among agricultural tribes under 
the customary law is not the mere customary appointment of an heir as 
understood in the rest of the Punjab, but it is a full and 1 formal ’ adoption 
having the same effect as in Hindu Law. In this territory adoption, when 
effected, is of a formal nature and not the mere customary appointment of an 
heir as is usually met with in the Punjab proper; and the adopted son merges 
in his new family. The presumption for this territory is that adoption is a 
formal one. 1 he presumption is, however, rebuttable, and it may be shown ^ 
by evidence that the adoption (even in these districts) was not a 11 formal ” 
one, but the mere customary appointment of an heir generally prevalent 
in the districts of the Central Punjab (l). 


In Karnal and apparently in the Delhi territory generally, the Hindu 
conception of adoption prevails and an adopted son is regarded as com¬ 
pletely severed from his natural family (2). As regards adoption only 
two forms are known in the Punjab, viz , adoption amongst agriculturists of 
the greater part of the Province, which is, strictly speaking, not an adoption 
but merely the customary appointment of an heir, and adoption under Hindu 
Law as practised in the south-east part of the Punjab (3). 


See also notes on pages 545 and 546 . 

Although an heir appointed under the Customary Law of the Punjab 
does not ordinarily lose his right to succeed to property in his natural 
family, still in Karnal and Rohtak Districts in common with other parts of 
the old Delhi territory the Hindu conception of adoption prevails and the 
adopted son loses all claim to his natural father’s estate (4). 


(1) See Rap Chand v. Har Nand=\. I. R. 1933 Lah. 795=146 I. C. 519. 

(2) Rose’s Punjab Customary Law, Part II, p. 221. 

(3) J922, 68 I. C. 763. 

(4) Jug Lai v. Jot Ram= A, 1. R. 1930 Lah. 703 (1)=11 Lah. 624=125 I. C. 896. 
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In the districts comprised in the old Delhi territory, the Hindu 
conception of an adoption prevails, the adopted son being completely 
severed from his natural family and becoming a member of the adoptive 
family and entitled as such (inter alia) to succeed collaterally in the family 
of his adoptive father or to succeed to occupancy rights as the “ male lineal 
descendant” of his adoptive father, within the meaning of Sec. 59 of the 
Punjab Tenancy Act (l). In this tract of the Punjab, the adopted son is 
transplanted from his natural father’s family to the family of the adoptor 
and has all the rights of a Dattaka son under the Mitakshara Law. 

It is, however, not necessary that the adoption should take place with 
all the formalities laid down and the conditions imposed by the Mitakshara 
Law. Indeed, in this territory as elsewhere in the Punjab, strict Hindu 
Law has been modified by custom so as to permit, for instance, the adoption 
of a daughter’s son (2). 

In the Hissar District, which is part of the old Delhi territory, an 
adoption under Customary Law is not the appointment of an heir as under¬ 
stood in the Punjab but is a full adoption having the same effect as in 
Hindu Law, though all the essentials for a valid adoption required in Hindu 
Law need not exist in the customary adoption (3). 

The adoption which prevails in the Districts comprised in the old Delhi 
territory, namely Hissar, Rohtak, Karnal, is in effect of the nature of a 
formal adoption under Hindu Law. An adopted son of a brother is 
therefore entitled to succeed collaterally to his uncle’s property (4). 

A custom of collateral succession in adoptive father’s family, by 
adopted son or his heirs exists among Jats of the Rohtak District (5). 

107. Adopted son’s rights under Hindu Law and custom com¬ 
pared. 

t It was observed in Waryatn Singh v. Ishar (6)—“ An appointed heir 
under the Punjab Customary Law has practically the same rights as a son 
adopted under Hindu Law. There are minor distinctions however, for 
example, as regards collateral succession. Another difference is that if the 
appointed heir dies sonless, and leaves no widow, the estate which he 
inherited from the appointor passes to his own natural heirs if it consists of 
property over which the appointor had an absolute power of disposal, but 
\ it passes to the male collaterals of the appointor s family if the estate 
consists of property over which the appointor had only a restricted power 

(1) Sabha ('nand v. Pidre Lal~ A. L Bl 1980 L*fc ?& j5\ B.]=ll Lah 481 
[F. B.]. Case Law discussed. 

(2) See A. I. R. 1930 Lah. 764 [F. B.] ; 1934, 153 I. C. 974. 

(3) Ganga Ram v. Khiali~k. I. R. 1929 Lah. 491=117 1. C. 902; See also 1928 
1111. C. 712. 

(4) Sheo Ram v. Mo'tnan=* A. I. R. 1934 Lah. 405=158 I. C. 974. * 

(5) Mansa v. Surtci— 99 P. R. 1909=4 I. C. 179 ; See also A. I. R. l£38 Lah. 795. 

(6) A. I. R. 1932 Lah. 330=13 Lah. 589=137 I. C. 236. 
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I (para. 55 of Rattigan s Digest). This simply means that if the appointed 
heir has no male issue, the self-acquired property of his adoptive father goes 
j to the appointed heir’s heirs, while the ancestral property of the appointor 
goes bitck to the appointor’s family. Further, if a natural son is born after 
appointment of ail heir, the appointed heir Succeeds equally with such 
subsequently born natural son (S. 52 ibid). This shows that the position 
; of an appointed heir is for most purposes that of a soil or an adopted son.” 


AMBALA DISTRICT. 

* Answers to Questions Nos. 62 and 63 .— 

“ 1887 .—The replies given differ widely, and in some cases the 
question was altogether misunderstood. There is no definite custom, but 
the general rule is that descendants of a common grandfather will always 
exclude the adopted son in inheritance from his natural father. Failing 
these near collaterals, the adopted son will generally succeed his natural 
father. The case, however, rarely arises as an adoption always in the opinion 
of the people should be, and generally is, from among the near collaterals. 
At attestation, Rajputs, Jats, Gujjars, Sayyads, Eors and Kambohs all 
agreed to the ruie as stated above, while the Rains contented themselves 
with saying that adoption was too rdre an occurrence for therti to give a 
distinct reply. 

1918 .—The general custom is against the adopted son succeeding 
td the property of his natural father but there seems to be no reason why 
he should not succeed to a share in his capacity of collateral through hiS 
adoptive father. 

The issue is Confused because there is Often no clear cut distinction 
between adoption and gift, that is to say, an adopted son may be merely the 
person on whom an issueless proprietor has decided to bestow his property 
and the so called adoption may amount to nothing more. 

1887 .—-The universal reply is that the adopted son ranks precisely 
as a natural son (of the adoptive father) and Shares equally with other 
natural sons (of the adoptive father) born after the adoption. The Kharar 
Rajputs quote cases exactly in point.' 

19l8.—As before.” 


Judicial decisions. 

29 P. R. 1895—Sarsut Brahmans of Ambala District. The plaintiff 
failed to show any custom entitling him to succeed 
collaterally as the adopted son, to property left by 
the brother of his adoptive father, to the exclusion 
of the latter’s daughter. 


Customary Law of the Ambala District, p. 31. 
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AMRITSAR DISTRICT. 

* Answers to Questions Nos . 89 to 91 .— 

“ All tribes — 

As in 1865, all the tribes, with the exception of Brahmans and 
Khatris, answered that an adopted son does not retain his right to inherit 
from his natural father, even if the latter dies without leaving other sons. 
Some persons make an exception in favour of the adopted son, who 
is an only son oLhis natural father, and one instance of Sidhu Jats of Atari 
is quoted. 

An adopted son inherits exactly in the same way as a natural son. 
He will share as a son with legitimate sons born to the adoptive father sub¬ 
sequently to the adoption. Where the chundawand rule prevails the tribes 
state that he will get a share equal to that of one son, but no such case 
is known ever to have occurred. An adopted son is usually of the same 
tribe as the adoptive father. But, if a person of different tribe is validly 
adopted, he will inherit exactly as if he was of the same tribe with his 
adoptive father. 

All the tribes state that an adopted son succeeds collaterally in 
the family of his adoptive father, with the exception of Brahmans 
and Khatris of Neshta, who say that he does not do so. The 
rule defined by the courts, however, is that an adopted son has no right to 
succeed in this manner. The latest ruling on this point is P. R. 107 of 
1913 in which it was held that among Jat Sikhs of the Tarn Taran 
Tahsil an adopted son, appointed by the usual customary method, does 
not succeed to collaterals as his adoptive fathers representative.” 

Right of the adopted son to inherit in his natural family recog¬ 
nized. 

A. I. R. 1933 Lah. 1050—Khatris of Amritsar. Adoption is according 
to the Dattaka form as understood under the 
Mitakshara Law, with the slight variation which 
enables a daughter’s son to be adopted according 
to the local custom prevailing among them. 
Consequently, the adopted boy is debarred from 
claiming any share in the family of his natural 
father. 

43 P. E. 1879—Jats of Mauza Tira Kalan, Ajnala Tahsil. An only 
son was adopted by his uncle according to the 
customary rule. Held , that the adopted son, was 
not thus deprived of his right of succession in his 
natural family in the absence of proof of custom to 
that effect. 



* Customary Law of the Amritsar District, pages 37 and 38. 
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Right of the adopted son to succeed in his adoptive father’s 
family. 

80 P. L R. 1906—An adoption with customary ceremonies confers 
= 4 P. W R. 1908 on an adopted son the right to succeed to the 
estate of his adoptive father’s father though his 
adoptive father died in the life-time of his father 
and did not succeed to the estate from him. 


Right to succeed collaterally in the family of adoptive father not 
recognized. 


61 P. R. 1894—Sohel Jats of Amritsar District. A non-agnate who 
was adopted failed to establish his right to succeed 
collaterally in the family of his adoptive father. 
There is a distinction between persons who are, 
and those who are not, of the same got or genealo¬ 
gical family as the adopter, and it by no means 
follows that even if a non-agnate can be and has 
been validly adopted, he is capable of inheriting 
collaterally, while an agnate, being of the same 
got as deceased may be so capable, either in his 
own right as a collateral, or in his right as adopted 
son. 

14 P. R. 1884—Gil Jats of Tahsil Ajnala. The mere appointment of 
an heir does not give any right to the appointed heir 
to succeed to the collaterals of the adoptive father. 
He has got the right to succeed if incorporated in 
the adoptive father’s family.” 

107 P. R. 1913—Sikh Jats of Tarn Taran Tahsil. An heir appointed 
under the Customary Law does not acquire aright 
to succeed to the collaterals of his adoptive father. 
Adoptee in this case was a great-nephew of the 
adoptor. 


DELHI DISTRICT. 

* Answers to Questions Nos. 89 to 97 .— 

“All tribes — 

An adopted son loses his right to inherit as son from his natural 
father, and succeeds to his adoptive father. 

An adopted son inherits from his adoptive father exactly as if he were 
a natural son. He will share as a son with natural legitimate sons 
subsequently born to the adoptive father. No instance is known of 
natural legitimate sons having been born subsequently to the adoption 
where the chundawand system of inheritance prevails, but the unanimous 
opinion is that the natural son and the adopted son would share alike 
( pagwand ). 


* Customary Law of the Delhi District, pp. 42 and 43. 
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“ An adopted son has exactly the same rights as a natural son in the 
new family, when once he has been adopted. He may, therefore, succeed 
collaterally in hi? pxfaptive father’s family. His rights in fae family in 
which he was born are entirely extinguished by the adoption. 

iVote,—The custom is the same in Gurg^on Rohtak Districts, vide Tupper's 
Customary Lfiw, Volume II, p^ges 157, 178, 179. The custom was maintained in Civil 
Appeal No. 4D of 1910 in the Court of the Additional Divisional Judge which was based on 


an examination of mutation registers.” 


DERA GHAZI KHAN DISTRICT. 

* Answers to Questions Nos. 62 and 63 .— 

“The Hindus of Dera and Rajanpur Tahsils who alone admit the 
custom, say that an adopted son is entitled to succeed to his natural father’s 
estate even it the latter have other lineal male issue. 

Among the Hindus of the Dera and Rajanpur Xahsils, who alone 
recognize adoption, the adopted son is treated in all circumstances as a 
natural son, and shares equally with the natural sons born either before or 
after the adoption.” 


DERA ISMAIL KHAN DISTRICT. 

t Answers to Questions Nos 13 (tt}d 14, Section VI .— 

“ Hindus — 

An adopted son cannot inherit his natural father’s property, when the 
latter leaves other eons. If however he dies without fna.\e issue, the adopted 
son retains his right to inherit from his natural father. 

If natural sons are born afterwards (to adoptive father), they and 
the adoptive son share alike.” 

FEROZEPUR DISTRICT. 

t Answers tQ Questions Nos 76 and 77— 

“ AH agree the adopted son cappot inherit from his natural 

father, except as far as regards such share of the property as would come 
to his adoptive father as a collateral. Sodhis however say that he can 
inherit his natural father’s estate if the latter has no male descendants, 
while the Nipals say the adopted son inherits from both fathers. 

An adopted son has exactly the same rights of inheritance frgm his 
adoptive father as a natural legitimate son. The inheritance wogld oply be 
by chundawand , if that was the prevalent rule pf the family. 

The Nipals, Rajputs, Arajns, Moghals, Sayyads, Gujjars and 
Muhammadan Jats state that if the adopted son is of a different got, he 
takes the got of his adoptive father ; while if he is of a different tribe, he 
cannot inherit.” 

Note. —Most tribes insist of course that the adopted son must be a collateral and 
thus naturally of the same got as the adoptive father. 


* Customary Law of the Dera Ghazi Khan District, pp. 09 and 70. 
f Customary Law of the Dera Ismail Khan District, pp. 46 and 47* 
x Customary Law of the Ferozepqr District, pp. 242 to 2#>. 
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Right of an adopted son to inherit in his natural family. 

45 P. R. 1884 Gil Jats of Moga Tahsil. By custom an appointed 
heir does not forfeit his right to succeed as heir to 
the estate left by his nephews (brother’s sons) along 
with other nephews (sons of another brother). 
Non-succession to natural father raises no adverse 
presumption. 

A, B and C were brothers. A had three sons D, E and F. F was 
adopted by B ; C and E died childless. In question of succession to E, 
held F s sons succeeded equally with D*s. 


68 P. R. 1898—Muhammadans of Ferozepur District. An adopted 
son and his descendants succeed in the natural 
family of the adopted son. 

45 P. R. 1916—Banias of Tahsil Muktsar. An appointed heir retains 
his right to sqcceecj in his natural family as against 
collaterals, though he does not succeed in presence 
of his natural brothers. 


Right to succeed in natural family not recognized. 

51 P. R. 1867—Agriculturists of Ferozepur District, the adoptee 
being brothers grandson of adopter. 

72 P. R. 1893—Gil jats, Moga Tahsil. By custom the estate of a 
proprietor dying without ma)e issue whose father was 
an adopted son, devolved upon the heirs of the 
adoptive father and not uppn the natural heirs qf 
the adopted son. The general presumption was 
against the right of the collateral heirs in the 
natural line to succeed to the property which the 
deceased and his father inherited by virtue of the 
adoption, which was a customary appointment of 
an heir common among agriculturist Jats of the 
Prqvjnce. 

103 P. R. 1909—Sikh Jats of M&uz(i Chubarchak- By cystom, ap 
adopted son of the samp got as the adoptive father, 
is entitled to succeed collaterally in the family of 
his adoptive father. An adopted son is transferred 
into the family of the adoptive father, and he 
would, therefore, be debarred by custom, ir¬ 
respective of his consent, from inheriting in his 
natural father's family in his capacity as a natural 
son. 

Right to succeed collaterally in adoptive family recognized. 

103 P• R. 1909 Sikh Jats of Matizci Chubarchak. In this case 
there was complete transfer to the adoptive 
family. 


MIN !ST/f 


PUNJAB CUSTOMARY LAW 



630 




GUJRANWALA DISTRICT. 

* Answers to Questions Nos. 73 and 74. 

“ All tribes admitting adoption — 

An adopted son does retain his right to inherit from his natural father 
if the latter dies childless. If the adoptive father be one of the reversioners 
of his natural father, the adoptive son takes a share along with them as 
reversioners. The adopted son inherits the estate of both bis fathers (the 
adoptive and the natural) in case his natural father dies without any male 
lineal descendants or widow. 

An adopted son inherits from his adoptive father exactly as if he 
was a natural son, and shares as a son with natural legitimate sons sub¬ 
sequently born to the adoptive father. 

He also succeeds to the property left by his collaterals, exactly as his 
adoptive father would have succeeded had he been alive.’ 


gujrat district. 

t Answers to Questions Nos. 103 to 105 . 

“ All tribes .— 

Adopted son cannot retain his claim to inherit from his natural father 
even if the latter dies without leaving his other sons. 

If a son is born to adoptive father subsequently to adoption the 
adopted son will share equally with the legitimate son. Where the 
chundawand rule prevails he will get a share equal to that of one son. An 
adopted son is usually of the same tribe as the adoptive father. It makes 
no difference if the former is of different caste. 


All tribes who can make adoption .— 

The adopted son inherits exactly in the same way as a natural son. 

But see P. R. No. 56 of 1893. This is a case concerning Gujjars of 
Kharian Tahsil, and it was held that no custom is proved by which an 
appointed heir becomes the representative of the person appointing him, 
so as to entitle him to succeed to a share of the land left by other members 
of the family.” 

56 P. R. 1893*—Gujjars, Kharian Tahsil. No custom was proved 
to exist by which an adopted heir becomes the 
representative of the person appointing him, and 
" as such succeeds to a share of land left by other 
members of the family. 




* Customary Law of the Gujranwala District, p. 57. 

*|* Customary Law of the Gujrat District, pp. 38 and 39. 
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GURDASPUR DISTRICT. 

* Answers to Questions Nos. 13 and 14 .— 

“ The following tribes state that an adopted son inherits from his 
natural father also in the event of the latter's dying without other sons:— 

Shakargarh —Sayyads. 

Bat ala —Hindu and Muhammadan Jats and Muhammadan Rajputs. 

All the other tribes state that he can inherit from his natural father 
not as his son, but only as one of his reversioners. 

He (adopted son) has the full right of inheritance as regards the 
property of his adoptive father. 

If a natural legitimate son be born subsequently to the adoption the 
adopted son will, where the pagwand system of inheritance prevails, take 
an equal share with the natural son and where the chundawand system 
exists he will be treated as the only son of one wife" 

No right of an adopted son to succeed collaterally in his 
adoptive family. 

181 P. R. 1889—Bains Jats of Gurdaspur District. An adopted son 
has no right to succeed collaterally in his adoptive 
family, even where adoptee is near agnate. Where 
he is not an agnate, the probability is against 
succession. 

A. I. R. 1936 Lah. 178 —Randhawa Jats, village Khunda. A son 

==161 I. C. 768 formally adopted can succeed collaterally in the 
adoptive family. 

Succession in case of a subsequent born natural son. 

93 P. R. 1893—Jogi Rajputs of Bhagwanpura, Tahsil Shakargarh. 

A subsequent born natural son and an adopted son 
share equally. The natural son cannot object 
when brotherhood assented even where caste of 
adoptee was unknown. 

GURGAON DISTRICT. 

“ An adopted son loses his right to inherit as son from his natural 
father. If the natural father dies without other sons, the adopted son can 
only inherit as the son of his adoptive father. (Rajput, Khanzada, Meo, 
Brahman, Gujjar, Jat, Gaurwa, Dhusar, Banya, Kayath). 

Among the Ahirs, and perhaps Tagas, if the natural father die without 
other sons, the adopted son can inherit from his natural father. 

Note .—But probably only where there are no near relatives to dispute 
his right. 



* Customary Law of the Gurdaspur District, p. 43. 
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An adopted son cannot be of a different tribe from that of the 
adoptive father. He inherits from his adoptive father exactly as if he 
were a natural son, arid shares as a son with natural legitimate sons 
subsequently born to the adoptive father, taking ah equal share with them 
where the Bhaiyan bat system of inheritance prevails, and where the 
custom of inheritance is Maon bat , taking as the son of the wife in whose 
lap he is placed* * that is, (where there are two), the elder wife. (All tribes 
which adopt.) 

Note .—Another effect of adoption is that the addpted son, if of a 
different got (as, when he is a sister or a daughter’s son) assumes the got of 
the adoptive father, with its prohibited degrees of marriage, but probably 
the old prohibited degrees remain in force for him ” (l). 


HISSAR DISTRICT. 

# Answers to Questions Nos. 85 and 86 .— 

** All tribes .— 

An adopted son does not retain any right to inherit from his natural 
father even if the latter die without other sons. But in this case if the 
adoptor be one of the reversioners of his natural father, the adopted son 
takes such share, if any, as he is entitled to by his place in the family as 
son of his adoptive father. 

An adopted son inherits from his adoptive father. If natural 
legitimate sons are subsequently born to the father, the adopted son also 
shares with them as a natural son, even if his got differs from that of his 
adoptive father, which fact makes no difference in his rights of inheritance ; 
but it is essential that the adopted son should belong to his adoptive father’s 
tribe. In such ease's, if in the fAhiily of the Adoptive father the chnHdawand 
system of inheritance prevails, no regard is paid to it And the pajgwand 
System of inheritance is followed/’ 

Right of adopted son to succeed in his natural family. 

198 IP. R. 1882—Banias of Hansi. Adopted by widow, such adoption 
giving no right of collateral succession. He cannot 
succeed collaterally in his adoptive family. In this 
case adoption was by a widow without husband s 
authorization, but with consent of kinsmen. 


HOSHIARPUR DISTRICT 

t Answers to Questions Nos. 72 and 73— 

“ Generally an adopted Son cart only succeed to the estate of his 
natural father if the latter dies without the lineal male descendants ; but 
Jats of Garhshankar Tahsil and Kalals say that even in such a case he 


(1) Tupper’s Customary Law of the Punjab, \ ol. II, pp. 15< and 15b. 

* Customary I jaw of the Hisaar District, pp. 60 and 61. 

+ Customary Law of the Hoskiarpur District. 
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cannot succeed, while Gujjars of Tahsil Dasuya say he can even then 
only succeed with the consent of his natural fathers collaterals. 

Remark —The question whether an adopted son can succeed 
collaterally in his natural family was not put to the tribes. The leading cases 
on the point are (l) Punjab Record 37 of 1910 (a Gurdaspur case), >n which.- 
it was held that the ordinary rule under customary law is that an adopted 
son does not lose the right of succeeding in his natural family, except 
perhaps in the eastern Punjab («.*, Delhi and Karnal) where the appoint¬ 
ment of an heir approaches in nature more nearly to the adoption of Hindu 
Law, and this applies a fortiori in the case of the son of an adopted son ; 
and (2) Punjab Record 45 of 1912 (a Ludhiana case), among Hindu Jats, 
where the question was ‘ whether, where a person has been adopted 
and has in the presence of a real brother not inherited from his natural 
father, he or his heirs can succeed to the estate of his real brother on the 
death of that brother’s widow without heirs in preference to collaterals of 
his natural father.’ The finding was It may well be that the right 
of an adopted son to succeed in the family of his natural father is not 
universally conceded by custom among agricultural tribes in cases where 
the natural father has left lineal descendants, though even in such cases 
it will be found that among many tribes the right of the adopted son is 
recognized. But, be that as it may, we have no doubt that the 
ordinary rule prevailing among the tribes in the Punjab is that the right of 
the adopted son and his male lineal descendants to succeed to the property 
of his natural father is preferential to the rights of the latter s collaterals. 

Presumably therefore generally (l) he can only succeed collaterally in 
the absence of any natural brothers, as in their presence he cannot even 
succeed to his natural father’s estate ; (2) he cannot succeed collaterally if 
he belonged to a tribe which denies his right in any case to succeed to his 
natural father ; and (3) where he can succeed collaterally it would be only 
as against collaterals more distantly related to the deceased than himself. 
There is only one reported Hoshiarpur case, Punjab Record No. 42 of 1886,— 
relating to agricultural Brahmins of the Hoshiarpur Tahsil, where it was 
held that an adopted son succeeds in his natural family, but this was not 
a case of collateral succession, but of succession to his natural father in 
presence of his natural brothers, i.e , it is an exception to the custom as 
stated in the answer given above. 

In all cases of valid adoption the adopted son succeeds as the natural 
son of his adoptive father, even though a son is born to the father sub¬ 
sequent to the adoption. In families or tribes following the chundawand 
rule the adopted son succeeds as if he were the son of another wife of his 
adoptive father. An adoption outside the tribe is not recognized. 

Remark .—The question of the right of an adopted son to succeed 
collaterally in his adoptive family was not put to the tribes. There are 
three Hoshiarpur cases :—Punjab Record 97 of 1879, Saints, in which it 
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was held that.a son-in-law appointed as heir may not inherit as heir of 
collateral relations of his father-in-law, in presence of male collaterals, 
kinsmen by blood ; Punjab Record 84 of 1887, Hindu Jats of Garhshankar 
Tahsil, where it was held that the adopted son on whom the burden of 
proof lay, failed to prove that the adoption was of such a kind that it bore 
the right to succeed collaterally as well as to rhe direct estate of hi.s adoptive 
father; and Punjab Record 138 of 1894, Rajputs of Una, where it was 
held that the burden of proving the right of an adopted son to succeed 
collaterally in his adoptive family is on the party alleging such a right, 
and in this case it was found that the adopted son might not succeed to 
his adoptive father's brothers. The crux of the question appears to be as 
stated by Plowden J. in Punjab Record No 61 of 1894, where he says :— 
‘ The chief distinction to be borne in mind is between persons who are, or 
are not of the same got or genealogical family ; so even if a non-agnate has 
been validly adopted, it does not follow that he may inherit collaterally ; 
but an agnate may, either in his own right as collateral or in his right as an 
adopted son.* Presumably therefore (l) in any case the burden of proving 
the right of an adopted son to succeed collaterally, as an adopted son, in his 
adoptive family, rests on the person, who asserts the right; (2) a distinction 
exists between cases where the adopted son is an agnate of his adoptive 
family, and where he is not, e.g., in the case where a daughter’s son or 
sister’s son has been adopted ; (3) in the former case he would have a claim 
to be considered at any rate as a collateral, but in the later case the burden 
of proving a special custom in his favour would lie heavily on him. 

A further point in this connection is discussed ip Punjab Record 12 of 
1892 (Full Bench), Brahmins of Jullundur, which lays down that there is no 
general custom in the Punjab by which collateral heirs, in his natural 
family, of a man adopted under customary adoption, succeed in default of 
lineal heirs, to property acquired in virtue of such adoption. Not only is 
there no such general custom, but such a succession is quite opposed to the 
general principles which regulate the succession to land in Punjab village 
communities. 

Right of an adopted son to succeed in his natural family. 

42 P. R. 1886—Agricultural Brahmins of Hoshiarpur District, 
adoption being a customary one. An adopted son 
succeeds in his natural family to his father even in 
the presence of his natural brothers. 

C. A. 865 of 1903—Jats of Hoshiarpur District. An adopted son can 
inherit from his natural family. 

No right to succeed in his natural family. 

55 P. R. 1914—Bains Jats of Garhshankar Tahsil. A person 
appointed an heir does not inherit in his natural 
family if other descendants of the deceased also 
exist. 
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Right to succeed collaterally in the adoptive family. 

65 P. R. 1916—Brahmans of Hoshiarpur District. Formal adoption 
under Hindu law. The adopted son is entitled to 
succeed collaterally in the adoptive family. 


No right to succeed collaterally in the adoptive family. 

A. I. R. 1929 Lah. 877—There is no custom permitting collateral 
succession in case of an informally adopted son. 

97 P. R. 1879—A son-in-law appointed as heir may not inherit as heir 
of collateral relations of his father-in-law, in 
presence of male collaterals, kinsmen by blood. 

84 P. R. 1887—Hindu Jats. 


JHANG DISTRICT. 

* Answers to Questions Nos . 96 and 97 .— 

“ All Hindus —An adopted son loses his right of succession as a son 
to the property of his natural father. He may have a share if his natural 
brothers do not object. He is entitled to succeed to his natural father’s 
estate when the latter dies without any male lineal descendants. 


An adopted son has the same rights of inheritance as a natural 
legitimate son has. The adoption is not in any way affected by the birth of 
a natural son to the adoptive father subsequent to the adoption. In such 
cases the adopted son would share the property with the former according 
to the custom of the family of his adoption. An adopted son takes the got 
of his adoptive father.” 


JHELUM DISTRICT. 

59 P. R. 1906—Moghals of Pind Dadan Khan Tahsil. The sons of 
an adopted son succeed collaterally in their natural 
family. The fact that the father had given up 
his rights in his natural family against his own 
brothers, did not preclude the sons from claiming 
to succeed collaterally to their natural uncle’s 
estate. 


JULLUNDUR DISTRICT 

t Answers to Questions Nos . 72 and 73 .— 

In the Jullundur Tahsil (except among Mahtons) and in the Phillaur 
and Nawanshahr Tahsils an adopted son cannot inherit his natural father, 
but he can do so if his natural father dies without leaving other sons. 

The Mahtons of the Jullundur Tahsil state that an adopted son can 
inherit his natural father’s estate even in the presence of his other sons. 

Nakodar Tahsil .—The adopted son does not inherit his natural 
father whether the latter has other sons or not. 


* Customary Law of the Jhang District, p. 50. 

+ Customary Law of the Jullundur District, p. 52. 
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All tribes in all Tahsils except Pathans, Sayyads, and Sheikhs of the 
Jullundur Tahsil :— 

An adopted son inherits exactly in the same way as a natural son. 
He will share as a son with legitimate sons born to the adoptive father 
subsequently to the adoption. The chundawan / system does not prevail 
in this district. An adopted son cannot be of a different tribe from that 
of his adoptive father. The Pathans, Sayyads, and Sheikhs of the Jullundur 
Tahsil state that in case a natural legitimate son is subsequently born to 
the adoptive father, the adopted son loses his right to his adoptive father’s 
estate, but receives his share from his natural father’s estate.” 

88 P. R. 1881 —Satnra Jats y Tahsil Nakodar. An adopted son 
cannot succeed collaterally in his adoptive family, 
not even in case where a widow has been allowed 
to appoint, and thereafter a collateral’s estate 
comes to the widow on a life tenure. 

KANGRA DISTRICT. 

* Answers to Questions Nos . 77 and 78 .— 

“ Except the Gosain of the Kangra and the Gaddis and Kanets of 
Palampur Tahsil all the tribes say the adopted son is not entitled to succeed 
to his natural father. 

In all cases of valid adoption the adopted son succeeds as the natural 
son of his adoptive father even though a son is born to the father subse¬ 
quent to the adoption. The Dehra and Hamirpur tribes follow the 
Chundawand rule in fixing his share, while all the tribes of Kangra Tahsil 
except Gosains, all except Ghirths of Nurpur, and Brahmans Rat’nis, Jats, 
Sainis and Ghirths of Palampur, follow the pagwand rule of succession. 
An adoption outside the tribe is unknown.” 

85 P. R. 1888—Brahmans of Kangra District. An adopted son 
cannot inherit from his natural family, the adoption 
being a formal and not a customary one. If not 
a case of complete adoption in adoptive family, 
an adopted son cannot succeed collaterally in his 
adoptive family. 

44 P. R. 1916—Brahmans. The widow of an adopted son had failed 
to prove that she was recognized by custom 
obtaining among Brahmans of the Kangra District, 
to succeed as an heir, to the collaterals of the 
adopted father and her late husband. 




* Customary Law of the Kangra District, pp. 136 and 137. 
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KARNAL DISTRICT. 

* Answer to Question No. 45 (Panipat Tahsil and Karnal Parganah). 

“ Among the Rajputs of Panipat he (adopted son) inherits in both 
cases (in the presence of other lineal issue, and failing other lineal issue), 
but in all other tribes an adopted son entirely loses all claim to the estate of 
his natural father. 

Note .—Though a special search has been made for instances of tho custom alleged 
by tho Rajputs of Panipat, none has been forthcoming. 

The adopted son, in other tribes at least, becomes a member of his adoptive 
father’s family and is entitled as such to succeed collaterally in that family.” 

ICO P. R. 1906—Jats of Tahsil Panipat. An adopted son does not 
succeed to his natural father in the presence of his 
natural brother, as distinct from distant collaterals. 
The adoption in this case, though not a full Hindu 
adoption was found to be something more than mere 
customary appointment of an heir. 

76 I. C. 754—Rors of Sutana, Panipat Tahsil. Adoptor succeeds 
collaterally in his adoptive father’s family. 

LAHORE DISTRICT. 

1* Answers to Questions Nos. 90 to 92 .— 

“ All tribes .—An adopted son does not retain any claim to inherit 
from his natural father. But he does not lose his right if the natural father 
dies without leaving other sons. 

Sindhu Jats —Adopted son inherited also from his natural father who 
left no other son.—(C- A. 1081 and 1525 of 1911). 

An adopted son inherits exactly in the same way as a natural son. 
He will share as a son with the legitimate sons born to the adoptive father 
subsequently to the adoption. Where the chundawanA rule prevails the 
tribes state that he will get a share equal to that of one son, but no such 
case is known ever to have occurred. An adopted son is usually of the 
same tribe as the adoptive father. But, if a person of different tribe is 
validly adopted, he will inherit exactly as if he was of the same tribe with 
his adoptive father. 

All the tribes state that an adopted son succeeds collaterally in the 
family of his adoptive father.” 

Right of an adopted son to succeed in his natural family. 

9 P- R. 1880—Bhular Jats of Lahore District. A person adopted in 
the Kritrima form or according to the customary 
law loses no right in his natural family. It merely 
creates a personal tie between the person adopted 
and his adoptive father. 



* Customary Law of the Karnal District, (Panipat Tahsil and Karnal Pargana) p. 48. 
f Customary Law of the Lahore District, pp. 42 and 43. 
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No right to succeed collaterally in his adoptive family. 

9 P. R. 1880 Bhular Jats of Lahore District. An adopted son has 
no right to succeed collaterally in his adoptive 
family, not even to the estate of adoptor’s wife, 
the tie being purely personal. 

53 P. R. 1895 Sindhu Jats of Lahore District. A person jointly 
adopted by two brothers by a single deed of adop¬ 
tion, being merely an appointed heir could not by 
custom succeed collaterally to the third brother’s 
estate to the exclusion of the latter’s remote 
collaterals. 



2 P. W. R. 1908—Sikh Jats. An adopted son succeeds to the share 
of a natural born son to the adoptor after the 
adoption, who dies without issue, but not to his 
father’s collaterals. 


A. I. R, 1921 Lah. 149 Rhatris of Lahore District ; governed by 
1 Lah. 588 Mitakshara Law. The adoption not being in the 
dattaka form, an adopted son was not entitled to 
succeed collaterally to his adoptive father. 


LUDHIANA DISTRICT. 

* Answers to Questions Nos. 69 and 70-— 

Most tribes say that the adopted son succeeds to his natural father, 
only if he is an only son. But there are many individual villages where it 
has been the rule to allow the adopted son to succeed in both families, and 
all that can be said is that the general custom is as stated, but that there 
are many special customs to the contrary. Nor is opinion unanimous from 
village to village as to what the custom ought to be. The adopted son 
does not by custom lose his rights of collateral succession in his natural 
family. 


There is not much case law. In 1907, Punjab Record, 1891, it was 
held that among Garewal Jats an adopted daughter’s son had no rights of 
collateral succession in his adoptive father’s family, entitling him to succeed 
to his adoptive father’s brother’s land in presence of near collaterals. In 18, 
Punjab Record, 1900, a similar finding was arrived at among Arains of 
Ludhiana Tahsil. Presumably when the adopted son acquires no right of 
collateral succession in his adoptive family, he loses no right of collateral 
succession in his natural family.” 


As to rights of collateral succession, see the preceding question. 

The adopted son and the subsequently born son succeed equally. 
Such cases are rare.’’ 


* Customary Law of the Ludhiana District, pp. 102 to 107. 
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Right of an adopted son to succeed in his natural family. 

45 P. R. 1912—Hindu Man. Jats of Ludhiana District. Although 
an appointed heir cannot inherit in his natural 
father’s family in the presence of a real brother, he 
or his heirs can succeed in the natural father’s 
family in preference to collaterals not descended 
from the natural father. 


The very general statement in the Customary Law of the Ludhiana 
District (old, p. 70) was “opposed to the rule as generally observed in the 
Province and not a single instance was given in support of it.” 

As a general rule a person who is appointed as an heir to a third 
person does not thereby lose his right to succeed to the property of his 
natural father. A corollary to this general rule is that the appointed heir and 
his lineal descendants have no right to succeed to any share in the family 
of the natural father as against the latter’s other sons and their descendants. 
JL3ut speaking generally, a preferential right exists on the part of the 
appointed heir to succeed to the property of his natural father when the only 
other claimant is the collateral heir of the latter. 

A. I. R. 1926 Lah. 630—Dhilwan Jats. A nominated heir does not 

= 8 Lah. 46 succeed in the presence of brothers to his father’s 
estate but he retains the right of collateral succes¬ 
sion in his father’s family and does not acquire any 
right of collateral succession in the adoptive father’s 
family. 


No right to succeed collaterally in adoptive family. 

1C7 P. R. 1891 Garewal Jats of Ludhiana District. An adopted son 
cannot succeed to self-acquired land of his adoptive 
father’s brother in presence of 4th collaterals. 

Ill P. R. 1893—Bangal Jats, Ludhiana District. An adopted step-son 
of another got does not succeed collaterally in the 
family of his adoptive father, nor does he by such 
appointment of heir, become a member of the family 
of the ancestor of his adoptive father, or enter into 
that got. 

18 P. R. 1900—Arains of Ludhiana District. An adopted son does 
not succeed collaterally in his adoptive family. 

63 P. L. R. 1913—Gujjars of Ludhiana District. An adopted son 
does not succeed collaterally in his adoptive family. 

40 P. R. 1914—Jats of Tahsil Jagraon. An appointed heir was not 
proved to be disentitled to succeed collaterally in 
his natural family, and consequently ordinary rule 
applied, and he had no right to succeed collaterally 
in his adoptive father’s family. 
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MIANWALI DISTRICT. 

* Answers to Questions Nos. 13 and 14, Section VI.- 

“ Hindus. 

An adopted son cannot inherit from his natural father in any case. 

An adopted son does inherit from his adoptive father. If natural 
legitimate sons are born to the adoptive father subsequent to the adoption, 
the adopted son succeeds equally with the natural sons according to the 
rule of succession, i.e., by pagxvand- An adopted son whose tribe differs 
from that of his adoptive father can inherit, provided that he does not 
belong to auother caste : in other words a Khatri cannot be adopted by an 
Arora and the adoption being invalid, the adopted son cannot inherit. 

MULTAN DISTRICT. 

1' Answers to Questions Nos. 96 and 97 

M All Hindus state that an adopted son loses his right of succession as 
a son to the property of his natural father. He is only entitled to succeed 
as a reversioner and not otherwise, even though his natural father dies 
without other male issue. 

All Hindus. —An adopted son has exactly the same rights of inheri¬ 
tance from his adoptive father as a natural legitimate son. He and the 
sons subsequently born share equally. The rule of succession is pagwand. 
An adopted son takes the got of his adoptive father.’* 

MONTGOMERY DISTRICT. 

t Answers to Questions Nos. 96 and 97. —(Pakpattan and Dipalpur 
Tahsils). 

“ All tribes state that the adopted son has no right to inherit any 
part of his real father s property, if any of his real brothers are alive, 
but if he is the only surviving son of his real father he will inherit his 
property. 

Exception :—But Qureshis and Rajput Joyas of Tahsil Pakpattan 
say that an adopted son gets his share of his natural father’s property in 
both cases mentioned in the question. 

(1) All tribes of both Tahsils state that if, after adoption, legitimate 
sons are born, the adopted sons gets a share equal to the other sons of 
the adopter, and that his got becomes the same as that of the adoptor. 
There is no custom of chtindawand but the usual rule is pagwand . 

(2) Qureshis of Tahsil Dipalpur state that an adoption is cancelled 
on the birth of a real son to the adoptive father.’ 
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* Customary Law of the Mianwali District, 
f Customary Law of the Multan District, pp. 347 and 348. 
$ Customary Law of the Montgomery District, p. 38. 
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MUZAFFARGARH DISTRICT. 

* Answers to Questions Nos 95 and 96. 

“All Muhammadans an i Hindus of Muzaffargarh .— Vide the 
answer to Question 83. 

Hindus of Leiah Tahsil .—Generally an adopted son does not inherit 
his natural father’s property. Incase he is the only son of his natural 
father, or there is no male issue of his natural father, he can succeed him. 
There are no instances. 

Hindus of Kot Adu Tahsil —In some cases an adopted son inherits 
his natural father s property, and in some cases he does not, irrespective of 
the fact that his natural father had other male issue or not. 

Hindus of Alipur Tahsil .—An adopted son receives a share of the 
property of his natural father. 

All Muhammadans and Hindus of Muzaffargarh Tahsil .— Vide the 
answer to Qustion 83. 

Hindus of the remaining three Tahsils .—An adopted son has exactly 
the same rights of inheritance from his adoptive father as a natural 
legitimate son. He and the sons subsequently born share equally. The rule 
of succession is pagwand. An adopted son takes the got of his adoptive 
father.” 

RAWALPINDI DISTRICT. 

t Answers to Questions Nos. 33 to 36 .— 

“ The reply given by Hindus and Bhabras to this is that the adoptive 
father can give what share he pleases to his adopted son, but this reply must 
be received with caution. 

The reply by all tribes who admit the custom of adoption is that the 
adopted son will inherit the whole estate of the adoptive father, but 
Muhammadans in Rawalpindi add that at the time of adoption it is usual to 
fix the share to which the adopted son will succeed. In the absence of such 
provision, the adopted son will take the whole. 

1 he reply to this is that an adoptive father can do what he pleases 
with acquired property, but can only dispose of ancestral property with the 
consent of his relatives. 

In Kahuta, custom supplies the Gakhars with no reply. Elsewhere all 
tribes alleging a custom of adoption reply that no distinction is made 
between acquired and ancestral property. The adopted son will inherit all 
property of whatever kind., . 

The Gakhars of Kahuta have no custom to guide them. All others 
alleging a custom of adoption reply that an adopted son having become by 
adoption a son with full rights, he and the after-born natural son will share 
equally. 

* CuBtomary Law of the Muzaffargarh Diftrict, p. 108. 
f Custopiary Law of tho Rawalpindi District, p, 68. 
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The general reply of Hindus is that the adopted son in such cases 
retains his rights over the estate of his natural father, but in the village of 
Kuri the reply was that he only does so in case his natural father has no 
other sons. 

The Bhabras give the same reply as the Hindus of Kuri. 

Hindus reply that the adopted son will not succeed to the property of 
his natural father if the natural father has other sons. Muhammadans say 
that an adopted son loses all rights in his natural father’s property even if 
he has no brothers, but the instances do not support this statement.” 


ROHTAK DISTRICT. 


* Answers to Questions Nos. 85 and 86 .— 

“ All tribes admitting adoption throughout, except Pathans of Guriani, 
reply that the adopted son cannot inherit from his natural father as son. 
If his father die without other issua he will inherit such share, if any, as 
he is entitled to by his place in the family as son of his adoptive father. 

The Pathans of Guriani zail, however, state that if his natural 
father die without other descendants he will inherit also as his son, while 
in respect to the property of any other member of the family he ranks only 
as son of his adoptive father. They quote the instance of Nazir Muhammad 
Khan of Guriani who was adopted by Meharban Khan ; his real father, 
Mubarak Khan died, without other sons surviving and Nazir Muhammad 
Khan inherited his property, and a suit against him was dismissed. 

Note .—The case is an old one, being cited in Riwaj-i-am of 1879. 

Brahmans and Jats throughout, Ahirs, Biloches, Pathans of Guriani 
zail, and Hindu Rajputs of Jhajjar, agree that the son inherits pari passu 
from his adoptive father with any natural sons born after the adoption. A 
boy of another tribe cannot be adopted. 

Hindus and Muhammadan Rajputs of Gohana and Rohtak an 
Pathans of Gohana state that if natural sons are born after the adoption 
the adopted son loses his right to inherit from his adoptive father, but 
reverts to his position as son of his own natural father. 


99 P. R. 1909—Jats of the Rohtak District. A custom of collateral 
succession in adoptive father s family, by adopted 
son or his heirs, exists. 


SHAHPUR DISTRICT. 

t Answers to Questions Nos. 13 and 14 .— 

\ Awans— An adopted son retains all his rights to inherit from his 

i natural father. 

Hindus .—If the natural father die without other sons, the adopted 
son inherits from his natural father ; but if the natural father have other 
sons, the adopted son does not inherit from his father. 


* Customary Law of the Rohtak District, 

•j* Customary Law of the Shahpur District, p. GO. 
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“ Aivatis —An adopted son inherits from his adoptive father the 
share of the property gifted to him in writing by the adoptive father. 
Should a natural son be born after the adoption the adoption is cancelled. 

Note .—Among MusnlmauHa so-called adoption is really a conditional gift. 

Hindus.— An adopted son inherits from his adoptive father exactly as 
if he were a natural son, and shares as a son with natural legitimate sons 
subsequently born to the adoptive father/’ 

SIALKOT DISTRICT. 

* Answers to Questions Nos. 74 and 75 .— 

“ If the adopted son is the only son of his natural father, he succeeds 
to the property of his natural father as well as to that of his adoptive father 
and can succeed to the property of the collaterals of his natural father just 
as if he had not been given in adoption If he is not the only son he cannot 
succeed to the property of his natural father. 

An adopted son will inherit from his adoptive father exactly as if he 
were a natural son. He will share as a son equally with natural legitimate 
sons subsequently born to the adoptive father according to the pagwand 
system. He succeeds to the property of the collaterals of his adoptive 
father as if he were a legitimate son.” 

Right of an adopted son to succeed in his natural family. 

49 P. R. 1912—Bajwa Jats. The general presumption is that a 
person adopted in the customary manner in the 
Punjab as an heir does not thereby ordinarily lose 
his rights to succeed to property in his natural 
family, at least as against collaterals . The 
adopted spn whp had received half of the land in suit 
by inheritance from his natural father even before 
his .adoption, could not lose by adoption property to 
which he had already succeeded. 

Right of an adopted son to succeed to his adoptive father. 

A. I. R. 1935 Lah. 385—Arains. An adopted son is treated as a 

natural son and shares equally with the natural 
son his adoptive father’s inheritance. As soon as 
the natural son dies his property as it were goes 
back to his father, and as the adopted son is the 
legitimate heir of his adoptive father, it automa¬ 
tically devolves on him. Hence the adopted son 
succeeds in preference to collateral of adopted father. 


♦ Cufctomiry Law of the Bialkot District, pp. 47 to 49, 
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Right of an adopted son to succeed collaterally in his adoptive 
family. 

4 P R. 1906 —Chima Jats of Tahsil Daska An adopted son is 
entitled to succeed to the estate of his adoptive 
father’s collaterals in the same manner and to the 
same extent as a natural son of such adoptive 
father would succeed. Over-ruled in 50 P. R. 1908. 

50 P. R. 1908 —Chima Jats of Tahsil Daska. The onus lay on the 
adopted son to establish a right to succeed 
collaterally in the family of the adoptive father, 
which was not discharged. 4 P. R. 1906 over¬ 
ruled. 

61 P. R. 1909 —Kang Jats of Tahsil Daska. The adopted son, on 
whom the onus rested, failed to prove a custom 
under which he could inherit to the collaterals of 
his adoptive father. 

SUCCESSION TO ADOPTED SON. 

''T 08 . On the death of the adopted son his male issue 
succeeds and in default of such issue his widow has 
a right to life-interest in the property until her death or 
re-marriage. 

In the event of his dying sonless, and leaving no 
widow, the estate which he inherited from the person 
who appointed him passes (lj t o hi s own natural heirs if 
the estate consists of property over which the appointer 
had an absolute power of disposal, and (2) to the male 
collaterals of the appointer’s family if the estate consists 
of property over which the appointer had only a restrict¬ 
ed power. 

Cf. Paras. 54 and 55 of Rattigan’s Digest of Customary Law. 

Succession to adopted son. 

On the death of the appointed heir his male issue succeeds, and in 
default of such issue his widow takes his estate on the usual life-interest, 
and if he leaves no widow the property goes to the male collaterals of the 
appointer if the estate consists of property over which the appointer had 
only a restricted power of disposal. “ We see no reason for holding that 
the daughter of an appointed heir would be in a better position than the 
daughter of a natural son. Ordinarily, a daughter is excluded by near 
collaterals .—per Scott Smith and Fforde J. J . (l). 

(1) Nathcil v. Dham Kaur 1923, 79 I. C. 115=A. I. R. 1925 Lah. 184. 
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The widow of an adopted son dying sonless, has a right to a life- 
interest in the property until her death or re-marriage (l). 


In the case of Bhular Jats of Lahore District, it was held that the 
heirs of an adoptee under custom dying without issue were his natural heirs, 
not the heirs of his adoptive father, to both property derived from his 
natural and adoptive fathers even where the adoptee was of auother got (2). 

The customary appointment of an heir in the Punjab merely creates 
a personal relationship between the appointer and the appointee, and unlike 
a person adopted in the Dattaka form of Hindu Law, a son adopted under 
the Customary Law is not transplanted into the family of the “ adoptor.” 
It follows, therefore, that the son of an appointed heir cannot be regarded 
as the grandson of the appointer ; and there being no relationship between 
the two, neither of them can inherit the property of the other. If the 
appointed heir dies in the life-time of the appointer, the existence of the 
former’s son would not debar the latter from appointing another heir, and it 
is clear that the second appointed heir would succeed to the estate of the 
appointer.” The conclusion arrived at was that “ the son of an appointed 
heir acquires no right of inheritance to the appointer,” i.e , in the event of 
the appointed heir having predeceased the appointer (3). 

“It is only where the land is ancestral of the appointer and the 
collaterals that the estate, on the appointee dying sonless, reverts to the 
appointer’s collaterals; for in this latter case the appointer had only a 
limited power of disposal over the property and his collaterals had a 
residuary reversionary right in it. But the rule of reversion has no 
application where the property was self-acquired of the appointer and his 
power of disposal over it was absolute ” (4). In this case the land in dispute 
belonged to one Jhanda Singh, a Kang Jat of Mauza Borewal in the 
Amritsar District, and on his death descended to Lachman Singh, his 
daughter’s son, who had been duly appointed as the heir of Jhanda Singh. 
On the death of Lachman Singh his daughters entered into possession of the 
land. Plaintiffs, who were the collaterals of Jhanda Singh (adoptor) in the 
next degree, sued the daughters of Lachman Singh (adoptee), alleging that 
the land was their ancestral property and on Lachman Singh dying sonless 
it reverted to them. The plaintiffs, however, failed to prove that the land 
was ancestral. Held y that the land being non-ancestral of the plaintiffs and 
Jhanda Singh (adoptor), it was taken by Lachman Singh (adoptee) as 
his absolute property and on the latter’s death, it would descend to his 
daughters and the plaintiffs, as the collaterals of Jhanda Singh (adoptor) had 
no right to claim it. 


(1) Jiwan Singh v. Mst. Chandv*=*l Lah. 39. 

(2) 9 P. R. 1880 

(3) 1922, 3 Lah. 362 [P. B.] at pp. 868, 869 ; 51 P. R. 1906 over-ruled. 

(4) Jhanda Singh v. Mst. Banto^A. 1. R. 1927 Lah. 477^=8 Lah. 584=102 
I. C. 313. 





In Mst. lndar Kaur v. Hari Singh ( 1) one Hanuman Singh was 
adopted by one Kishen Singh and, after the death of Kishen singh s widow 
succeed to his ancestral land. He himself died leaving two widows, Mst. 
Ram Kaur and Mst. Bishen Kaur, Mst Ind Kaur, daughter of Mst. Ram 
Kaur and no son. Mst. Ram Kaur made a gift of part of the land to Mst. Ind 
Kaur; and a collateral in the third degree of Kishen Singh brought a suit 
claiming a declaration that the gift will not affect his reversionary rights. 
He was given a decree and on second appeal, the sole question for decision 
was whether, in the absence of a son, the land held by a nominated heir 
passed to his daughter or reverted to the collaterals of the donor. It was 
observed—“ The question therefore being whether the transaction reseinblts 
more closely a gift or a true adoption the answer must be, I think, that, for 
all practical purposes, it is a gift and, if a gift, the succession must be 
governed by the same rule as would govern a gift I can see no valid 
reason why this nominated heir who does not enjoy all the privileges of a 
son, could not, in this matter of the succession of his daughter, be more 
favourably treated than a true son. A resumption of what has once been 
gifted is repugnant to all and, although such resumption does take place on 
the total extinction of the line of the nominated heir, his daughter being as 
truly his child as his son and the reversioner being no relation she must, I 
think, succeed as the child of the stranger to whom a portion of the 
ancestral property has been given. 

Again, it has been held in Mehr D<is v. Mtiushi Rant (2) that in the 
case of ancestral property inherited by a person who has been appointed an 
heir under the Customary Law such property reverts to the heirs of the 
adoptive father on the death of the appointed heir without (male) lineal 
descendants. Although in some respects “ Chela ” occupies the same 
position as a son his position is not like that of an appointed heir, and all 
the Customary Law rules relating to the succession to the estate of an 
appointed heir do not apply. 

The son of an appointee, whether bom before or after the appointment 
of his father is incompetent to contest an alienation by his father of the 
property received from the appointed Property, whether ancestral or self- 
acquired of the appointer, received by the appointed heir, cannot be regarded 
as ancestral gun the latter’s sons. But if it once descends to or comes into 
the hands of the appointee’s son, then it would be ancestral qua the 

grandson (3). 

Where by a will the testator bequeaths his property to his adopted 
son subject to the life-interest of his widow and the adopted son dies during 
the widow’s life-time leaving behind him a son, a heritable \ested interest is 


(1) A. 1. R. 1931 Lah. 615=13 Lah. 319. 

(2) A. I. R- 1936 Lah. £20=163 I. C. 695. 

(3) 99 P. R. 1914=A. I. R. 1914 Lah. 498; Seo also the observations on this easo 
in 1922, 3 Lah. 362 [F. B.]. 
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created in favour of the legatee on the testator’s death and his son is 
rightful successor to the property after widow’s death (l). 


the 


Judicial decisions. 

89 P. R. 1885—Jats. The contest was between the brother of the 
adopted son, and brothers of the adoptor. The 
former was given preference. 

147 P. R. 1889—Khatris of Rawalpindi (Hindu Law). The adoptive 
mother succeeds in respect to adoptive father’s 
estate in preference to natural mother. 

21 P. R 1899—Among agriculturist Brahmans of the Amritsar 
District, there was no well established custom 
under which, in the event of an adopted son dying 
childless, the property which he has inherited from 
the person who appointed him passes (after the 
widow’s life-interest has determined) to his own 
collateral heirs. In the absence of any general 
custom applicable to the case, or any special 
custom proved to govern it, the Hindu Law must 
be followed and accordingly the right of the heir 
of the adoptive parent would be superior to that of 
the natural heir of the childless adopted son. 

12 P. R. 1892 [F. B.]—There is no general custom prevalent in the 
Punjab by which the collateral heirs in the natural 
family of a man who has been adopted under a 
customary adoption, succeed, in default of his lineal 
heirs, to the property which he acquired, or 
inherited, by virtue of his adoption. Applying the 
true principles of succession as laid down in 
4 P. R. 1891 [F. B ], to the case of adopted sons, 
or donees, who have left no lineal heirs, it is clear 
that the estate would be treated as ascending to the 
person from whom the adopted son or donee derived 
his title, if that person left no male lineal des¬ 
cendants, the estate would ascend still higher in his 
line, until an ancestor was found, who had held the 
estate, and had left descendants. Accordingly, the 
collaterals of the donor or adoptor have an un¬ 
doubted right to succeed in preference to the 
collaterals of the donee, or adopted son, who have 
really no right of succession at all. Distinguished 
in 1921, 2 Lah. 284. 


(1) Jodn Singh v. Mahla^= A. I. R. 1928 Lah q 6«106 I. C. 325; A. I. R. 1922 
Lah. m B ]=*3 Lah.862 [F. B.) distinguished. 
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7 2 P. R. 1993 —Gil Jats, Moga Tahsil. The estate of a proprietor 
dying without male issue whose father was an 
adopted son, devolved upon the heirs of the adoptive 
father, and not upon the natural heirs of the adopted 
son. The general presumption is against the right 
of the collateral heirs in the natural line to succeed 
to the property which the deceased and his father 
inherited by virtue of the adoption, which was a 
customary appointment of an heir common among 
agriculturist Jats of the Province. 

25 P. R. 1901 j Jats of Jullundur District. The property inherited 

88 P. R. 1906 ) by unadopted son by virtue of his adoption descends, 
in default of the adoptee’s lineal heirs, to the 
collaterals of his adoptive father. But the devolu¬ 
tion of the self-acquired property of the adopted son 
is not affected by adoption and it goes to the 
members of his natural father’s family. 

58 P. L. R. 1901—A, B, C were brothers. A and B were childless. 

C had a daughter, who had two sons D and E. 
A adopted E, who died childless. Held D succeed¬ 
ed E in preference to collaterals of A. 

79 P. L. R. 1902—Under Hindu Law, when a person has been 
adopted, his heir must be sought in the adoptive 
family. Natural collaterals have no right to 
succeed. 

117 P. R. 1906—On the death of an adopted son or donee, without 
male lineal descendants, the estate held by the 
deceased as the adopted son or donee, would revert 
to the adoptive father or donor, and then descends 
to the male lineal descendants of the latter, if any, 
and if there were none such then to the male lineal 
descendants of the common ancestor. 

53 P. W. R. 1908—In Hindu Law under the Kritrima form, and in 
customary adoptions there is no change in the 
appointee’s family, and the adoptive father’s 
collaterals cannot succeed to acquired property left 
by such an adopted son. 

27 P. R 1914—The principle of reversion to the heirs of the donor or 
appointer is limited to the property over which he 
had not unrestricted power of disposition. Accord¬ 
ingly the collaterals of the donor or appointer had 
no right to succession to the property which was 
not ancestral in the hands of the appointed heir on 
the latter’s death without lineal descendants. 
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71 P. L. R. 1915—In case of an appointee dying childless and leavitig 
nd widow, the acquired property of the appoiriter 
goes to the appointee’s collaterals, but the ancestral 
property goes to the latter’s male collaterals. 

C. A. 2250 of 1916—The reversionary heirs of the adoptor cannot 
succeed to the land of the adoptee on latter’s death 
without descendants where the land is not ancestral 
qua themselves. 

See also 1932, 13 Lab. 589 and 1928, 111 L C. 712 to the same effect. 


Section VI. 

ADOPTION UNDER HINDU LAW, AS 
^ MODIFIED BY CUSTOM. 

109 As has already been observed on pages 528 to 532, in the Punjab 
adoption under Customary La w, is different from adoption under Hin du 
Law i n many respec ts! u The~ essence of the Hindu adoption being true 
sonship, all the rules regarding it are intended to give effect to this idea. 
The person adopted must be a mere infantjjiis mother mu st he a p erson 
whom the adoptor could have married : there is a formal transfer of the 
patria potcstas from Jhe nat ural to the^adoptive father; there is tfeTsam e 
religious ceremony as at the birth of a soh ; in short, the only difference 
between the adopted and the natural son is the one which cannot be 
obliterat ed—-the bir th itself.’ j ^ 

But in the Punjab even among the non-agricultural twice-born classes 
the strict Hindu Law has been modified by custom to a certain extent. 
For instance, in this Province adop tions of a dau ghter’s or sister’s son a re 
com mon amon g the Jats, and this laxity has spread even to Brahmins , 
and to the orthodox Hindu inhabitants of towns, such as Delhi (l). So 
also, in the Punjab, and especially in the old Delhi territory, t he adopt ion 
of a ma rried m an, though prohibited by s trict Hindu Law, is valid, even 
among Brahmins, by Hindu Law as modified by custom (2). 

According to the law of the Mitakshara, as recognized by the School 
of Ben ares, an orphan can not b^_,.ailQi2JL^l. But amongst Hindus of the 
Dhusa rs caste ( though not an agricultural class) such adoptions are valid 
by gustom. The argument adopted by the Privy Council was like this. 

Adoptions which would be invalid if not permitted by that customary 
law are by that customary law permitted, as for example, a brother can be 
adopted, a daughter’s son can be adopted, there is no limit as to the age 
of the person who may be adopted, a married man who has had children 
may be adopted, and a guardian may give a boy in adoption (3).” In 1935, 

(1) 98P It. 1909 (P. CL). 

(2) See 1990, 11 Lah. 481— A. I. U. 191X1 bah. 704 F. B.j ; 102 P. R 1919 P. C. 
--1918, 40 Cal. 879 (P. 0.), relating to Aggarwal Bunins of Zira, District Ferozepur. 

(#) 1921, 49 Cal. 120 (P. C.). 
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57 All. 494 (P. C.), their Lordships, in upholding, as valid under custom, 
the adoption of an orphan among Hindu Jats of Ballabgarh, formerly in the 
Delhi District, observed that the conditions of adoption under the Mitak- 
shara Law were completely superseded by the customary law. 


The force of the doctrine of the strict H jn du Law p rohibiting the 
Sister’s or adoption of a daughters or sister’s son (which doctrine is 

daughter’s son based on the theory that no one can be adopted 

whose mother, the adoptor, could not have been legally married) has 
been considerably weakened by custom, which generally favours such 
adoptions. In Gopi Chand v. Mst. Malian (l), a case relating to the 
Aroras of Lahore, it was observed that the adoption of a daughter’s son 
propounded by the plaintiff being one which was prohibited by the personal law 
of the parties and opposed to the general agricultural custom of the Province, 
the presumption must be against entirely its validity. These remarks, 
however, must be received with caution, especially in view of the fact that 
in the Punjab, generally speaking, even the higher castes which follow 
Hindu Law would appear to be exempt from many of the restrictions which 
it imposes. 


Among the non-agricultural tribes in the Punjab, the adoption must 
be of a formal character under the Hindu Law, and the custom of appoint¬ 
ment of an heir does not prevail. In practice, however, the full dictates of 
the M itaksbara Law requisite for a valid adoption are not observed and 
particularly that prohibition against the adoption of a daughter s or a sister s 
son is not always observed (2). Where the adoption of a daughter s son 
is permitted, such a son has all the rights of a Dattaka son ^3). 


The following judicial decisions may be studied with advantage : 


Adoption of a daughter s son held valid. 

No. 1227 of 1874—Brahmans of Pehoa, Karnal District. 

72 P. R. 1878—Khatris of Ferozepur District. 

64 P. R. 1883—Khatris of Amritsar District. 

149 P. R. 1883—Brahmans of Panjzati status in Amritsar. 

162 P. R. 1883—Khatris of Jullundur District. 

57 P. R. 1886—Khatris of Ferozepur District. 

1916, 34 1. C. 478—Khatris of Lahore City. 

1918, 48* I. C. 767 —Kashmiri Brahmins. The adoption of a 
(Oudh) daughter s son is common and recognized by the 

community as valid. 

1920, 2 Lah. 69—Khatris of the town of Amritsar. 


(1) 106 P. R. 1918. 

(?) mi, ia Lah. 126 at P . m. 
(8) Ibid. 
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1921, 3 Lah. L. J. 461— Mohyal Brahmins, Jhelum District. The 
adoption of a daughter’s son is of course prohibited 
by strict Hindu Law, but custom under which the 
Brahmans in the Punjab make such adoption is 
not uncommon. 

1921, 2 Lah. 167— Brahmans of Amritsar District. Adoption of a 
daughter’s son held valid. 

1923, 4 Lah. 434— Rat Brahmans of Rawalpindi District. 

1924, 5 Lah. 134—Bhitwaria Brahmins of village Beri, Rohtak 

District. Hindu Law has been varied by custom, 
so as to allow the adoption of a daughter’s son. 

1930, 128 I. C. 52— Bunjani Brahmins, Amritsar City. Adoption 
of a daughter’s son is valid. 

1930, 133 I. C. 785—Among Jains the adoption of a daughter’s son 

(Allahabad) is not invalid. 

“ Among Jains adoption is not associated with any particular religious 
sanctity, but is a purely secular matter. It follows that there can be no 
prohibition against adopting a daughter’s son.’’ 

1931, 13 Lah. 126— Kaisths of Rohtak. Adoption of a daughter’s son 

is valid. Where the Hindu Law is thus varied by 
custom so as to allow the adoption of a daughter s 
son among the non-agricultural twice-born classes, 
the adoptee acquires all the rights of an adopted son 
as in D at taka form. 

See also 113 P. L. R. 1908 and 1929, 120 I. C. 5 in which it was laid 
down that under Hindu Law the adoption of a daughter’s son could not be 
in the Dattaka form. The correct view, however, appears to be as stated 
in 1931, 13 Lah. 126. 

1934, 153 I. C. 974— Brahmins of Hissar District. Adoption of a 
daughter’s son is valid. 

Adoption of sister’s son held valid. 

24 P. R. 1900—Khatris of Ambala District. Adoption of sister’s son 
held valid. 

79 P. R. 1901—Acharjya Brahmins, Kangra District. See also the 
comments on this case in 106 P. R. 1918. 

86 P. R. 1904—Brahmins of village Chiragh, Delhi Province. 

1910, 9 I. C. 36—Non-agriculturist Khatris . Adoption of a sister’s 
son held valid. 

16 P. L R. 1911—Among non-agricultural Khatris , the adoption of a 
sister’s son is not invalid, inasmuch as strict Hindu 
Law does not apply to them. 
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88 P. R. 1912—-Among non-agricultural Banias , Delhi District, 
adoption of a sister’s son is valid. “ That in the 
south-east Punjab such adoptions are often re¬ 
cognized is quite certain.” 


Other miscellaneous cases. 

1924, 5 Lah. 500 (P. C.)— Kashmiri Brahmins. The adoption of a 
brother’s son, aged seventeen, who had then been 
invested v/ith the sacred thread, was held valid by 
custom applicable to the parties. 

1921, 49 Cal. 120. (P. C.)— According . to the law of the Mitakshara 
an orphan cannot be adopted, but amongst Hindus 
of the Dhusars caste (though not an agricultural 
class) such adoptions are valid by custom. 

1935, 57 AH. 494 (R. C.)—Under the Mitakshara law the adoption of 
an orphan is admittedly invalid. But amoug Hindu 
Jats of Ballabhgarh (formerly in the Delhi District), 
the adoption of an orphan was held valid by custom. 
It was observed—** This makes it clear that the 
conditions of adoption under the Mitakshara law 
are completely superseded by the customary law, 
and there is no reason for excluding an orphan 
under the latter. 

1920, 45 Bom. 754—Among Jains in Western India, the adoption of 
an orphan has been held to be valid by custom. 
See also 1936, 59 Mad. 1064. 


Adoption under Hindu Law—“ Giving and taking essential. 

41 As has already been observed, iu tb? Pupiah- itis not req uisite for_t he 
validity of an_ adoption, _even among parties governed by Hindu Law, that 
it should be accompanied by all the rites of strict Hindu Law (l). Thus it 
has been held that among the Aggarwat Banias of Zira, Ferozepur District, 
the general rules of Hindu Law as to adoptions do not apply and by custom 
applicable to them an unequivocal declaration by the adopting father that 
a boy has been adopted and the subsequent treatment of that boy as the 
adopted son, is sufficient to constitute a valid adoption (2). 

“ But according to Hindu Law the essential and operative portion of 
the ceremony is the giving and the accepting, and in the Punjab where the 
strict Hindu Law ceremonies are rarely observed in their entirely, t le 
giving and accepting of a child in adoption is all the ceremony that is 

essential (3).’ 


(1) See 1921. 3 Lah. L. J. 461 at p. 463. 

(2) 102 P. R. 1918 (P, C.), affirming the decision in 114 P. L. R- 1*HUh 

(3) 1916, 34 1. 0. 478, Khatris of Lahore City. 





MISCELLANEOUS 

It was observed in Gopi Chatid v. Mst. Malan (l), a case relating to 
4 roras of Lahore District—“ As regards the factum of adoption, there is 
not one single witness who states that there was a formal giving and taking 
of the child. We are quite prepared to concede th^f an elaborate religious 
ceremony is quite unnecessary, at any rate, in the Punjab, for a valid 
adoption, but we are equally satisfied that there must be a formal giving 
and taking of the child to be adopted.” 

Act of “ giving and taking ” is the essence of adoption under the 
Hindu Law and no substitute can be accepted (2). So also, though among 
Sudras no ceremonies are necessary for a valid adoption, still it is 
necessary to prove that there was a “giving and taking ” of the child in 
adoption (3). 

See also 65 P. R. 1916 and 117 P. R. 1918 to the same effect. 

Section VII. 

MISCELLANEOUS. 

Adoption or customary appointment of an heir, tantamount 
to a gift or bequest to the adopted son, taking effect after adoptive 
fathers death. 

As remarked by Sir Meredyth Plowden in Ralla v. Budha (4 )—* the 
power of adoption, when validly exercised, has precisely the same effect 
as regards the Warisan ekjaddi or presumptive heirs, as a valid transfer 
of the adopter's land by gift to the adopted son would have : it operates in 
fact as a transfer of his land, but a transfer taking effect after the death of 
the donor instead of in his life-time*’ Again, it was observed by Sir Charles 
Roe —“ I have already remarked that, speaking generally, a gift as under¬ 
stood by Customary Law is merely the means by which the tribes who do 
not recognize adoption eo nomine , permit undef certain circumstances a 
sonless man to divert the succession to his estate from fhe natural heirs in 
favour of some near relative who has rendered, or is expected to render, 
service, and who would be adopted, if adoption were recognized. It is, 
however, by no means unfrequent to find even in tribes which recognize 
adoption, gifts made in ratification of an adoption usually, I fear, of a 
pretended one. It is indeed the most common mode of attempting to 
evade the Customary Law which restricts the power of selection and insists 
most strongly on a public act of adoption, for the sonless man to execute a 
deed of gift, in which a previous adoption is falsely recited. 


(1) 106 P. R. 1918* 

(2) 1930, 11 Lab. 503— A ggtirival* of Panipat; 1932, 145 I. C. 184 — Aroras of 
Amritsar City. 

(8) 1827, 108 {. C. 62. 

(4) 50 P. K. 1893 [F. B.], p. 251. 
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It thus happens that in most of the cases which have come before 
the courts the customs regulating . adoption and gifts have had to be 

considered together.The remarks of Sir Meredyth Plowden S. J., 

already quoted (See 50 P. R. 1893) show that the custom with regard to 
all alienations of ancestral property (except for necessity) rests bn the same 
general principle, that the holder for the time being cannot by his own 
voluntary act, under whatever form he may clothe his act, whether he calls 
it an adoption, a gift, or a distribution, or a sale, diverPthe succession from 
his natural heirs without their consent. And just as in the case of an 
adoption the Customary Law insists on a definite public act of adoption, 
in the presence of, or with full notice to, the brotherhood or at any rate 
the agnates interested, so also in the case of gifts it insists on a delivery 
of possession (1). M 

“ The questions of adoption and gift are in the minds of the people 

mixed up together.It is true that it is said that gifts must always 

be accompanied by possession, but this does not mean, and the courts 
haVe not interpreted it as meaning, that the donor must at once relinquish 
all interests in the gifted property. It is only intended that, as in adoption, 
there should be some definite, irrevocable act, creating a fresh interest in 
the estate ; and possession is considered to be sufficiently given if the donee 
is taken by the donor to reside with him or joined with him in the manage¬ 
ment of the property. The reasons for gift and adoption are the same ; the 
customs regarding the two are practically the same, and whenever the 
validity of a gift or an adoption is in question, the answer under both heads 
should be read together. It may in fact by said that where an alienation 
in favour of a person who is not the natural heir is allowed, the Hindu 
tribes call the transaction an adoption and the Muhammadan tribes call it a 
gift (2).’’ 

“ In each case a deed of adoption must be construed according to its 
language and in the light of attendant circumstances ; and no hard and fast 
rule can be laid down on the subject. In some cases a deed of adoption 
may well be considered as a deed of gift; while in others, a gift inter vivos 
may not be contemplated, and the adoptive father’s intention may simply 
be confined to the appointment of the adopted son as his heir, who would, 
as such heir, succeed to his property after his death. In other cases again, 
the adoptive father, while declaring that he had adopted the particular 
individual concerned as his son, may at the same time proceed to leave his 
property to him by way of bequest; and in such cases, there is no reason 
why the deed of adoption should not be construed as one containing a 
testamentary disposition of property as well (3). ■ _ 

(1) Tribal Law in the Punjab, pp. 108 and 109, quoted with approval in 68 P. R. 

1912. 

(2) Ibid, pages 76 and 77. 

(8) Per Robertson and Shah Din JJ. in Sant Singh v, Scidda—b 3 P R. 1912; 
170 P. R. 1882 distinguished. 
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In the same case it was observed—“ Generally speaking, the rule to 
be observed in regard to the validity of adoptions is that an adoption, or 
the appointment of an heir can be questioned by the presumptive heirs of 
an adoptor only in cases where a gift by the latter of the land which would 
go to the adopted son by virtue of his adoption can be impugned by those 
heirs. And it follows as a sound corollary from that rule that as a gift of 
non-ancestral land by a sonless proprietor cannot be questioned by his 
collaterals who do not trace their descent from a common ancestor who 
held that land, so an adoption by such proprietor of a non-heir as a son 
made with a view to enable the latter to succeed to such land is not liable 
to be contested by them.” 

In 1923, 4 Lah. 356, the adoption was by a written deed, and the 
question was, whether it could be treated as a gift where the court found 
that there had been no adoption in fact. It was remarked by Sir Shadi 
Lai C. J.—“ Now, it has been held repeatedly, vide, inter alia , 1884, 11 Cal. 
463 (P. C.) and 1906, 28 All. 488 (P. C ), that, where a deed contains a 
testamentary disposition in favour of a person believed to be the adopted 
son, it is a question for consideration whether on the failure of adoption the 
gift also fails The court has to decide in each case, after considering the 
language of the document and the surrounding circumstances, whether the 
adoption was the reason or motive for making the gift or bequest, or whether 
the mention of the donee or legatee as an adopted son was merely descriptive 
of the person to take under the gift or bequest and he was to take the 
property even though his adoption may not be valid. This is the law with 
respect to cases where there is an express gift or bequest in favour of an 
alleged adopted son.” 63 P. R. 1912 was distinguished in this case. 

The adoption of a son or the appointment of an heir under the 
Punjab Customary Law is usually intended to make provision for succes¬ 
sion to the adoptive father’s property after his death, and does not operate 
as a gift of the property in favour of the adopted son (l). 

An adoption operates as a transfer, only differing from a gift in that 
it takes effect after the death of the donor (i.e , the appointor) instead of in 
his life-time (2). 

In Ibrahim v. Ms/. Sada Bibi (3) one Gamun (an Arain) affixed 
his thumb-mark to a deed which after reciting that he had made the 
plaintiff his appointed heir, described him as his adopted son and declared 
that he (plaintiff) should succeed on his death to his entire estate. The 
deed was neither registered nor acted upon, but mutation with possession 
of two-thirds of his self-acquired landed property having been effected after 
the executant’s death in favour of the sons of his two brothers, the plaintiff 

(1) A. I. R. 1926 Lah. 184-=79 I. C. 116. 

(2) 1919, 1 Lah. 39 at p. 41. 

(3) A. 1, R. 1929 Lah. 20=-10 Lah. 558. 




sued upon the deed, claiming that although in a previous suit his adoption 
had been held to be invalid by custom, the deed should have the same effect 
as a gift of his land by the adoptive father to ati adopted son, and in the 
alternative as a testamentary disposition. Held , that, assuming that an 
adoption could be viewed as tantamount to a gift, the deed relied upon could 
not, for want of registration, be admitted in evidence to prove the gift, and 
that the oral evidence was equally inadmissible. Held , further that the 
onus lay upon the plaintiff to prove that Gamun ever intended to gift the 
property to him individually, i.e., irrespective of his supposed character as 
an adopted son, and that he had failed to discharge that onus . Held also, 
that, supposing that deed to be held to be a will, the plaintiff, upoiri whom 
the onus lay had failed to prove that the testator had a 'disposing mind. It 
was remarked in this case—“ It is true that the land in dispute was the 
self acquired property of the deceased, and it has been held in 63 P. R. 
1912 that an adopted son, who has obtained possession of non-ancestral 
land may be allowed to retain it, even though the adoption may be invalid 
qua the ancestral property. It must, however, be remembered that in the 
present case the adopted son is not in possession of the estate, and that it 
is he who has brought the suit for the recovery of the property from the 
heirs of the deceased who have been in possession of it since 1917. 


/ 


If the property affected by the adoption is non-ancestral (in which no 
collaterals could possibly have any right of reversion), and the appointed 
heir has obtained possession, he cannot be turned out at the instance of the 
collaterals on the ground that the adoption was invalid by custom (1). 


The proposition is absolutely clear that the customary appointment of 
an heir is for all intents and purposes tantamount to a bequest (2). 


110. Acquiescence in adoption—principle of estoppel. 

The doctrine of estoppel by conduct applies to cases of invalid 
adoption. The objecting party may be estopped from disputing the 
adoption where he had himself not only acquiesced in it, but had encouraged 
it and concurred in it at the time it took place, or had, by treating the 
adopted son as a member of the family, induced him to abandon the right 
in his natural family, which he might otherwise have claimed. 


One ‘ B ’ died in October 1900, leaving behind him an uncle aged 34, 
two minor cousins, and three sisters. The uncle took possession of the 
estate left by the deceased and managed it. On 25th July BOi an 
agreement was executed by the uncle and the mothers of the two minor 
cousins, appointing one ‘ D ’ the brother-in-law of ‘ B ’ as an arbitrator for 
adopting one of the cousins named Bhagat Ram, aged 14 years, whom, 
according to the agreement, the deceased had, during his life-time, 
nominated to be appointed as his adopted son. This clause was 


(1) See Shib Singh v. Suba Singh*=*A> I. R. 1935 Lah. 658—159 1. 0. &>i. 

(2) 12 P. R. 1916. 
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subsequently added on the margin of the agreement at the uncle’s request 
and was attested by him. The award was given by the arbitrator on 27th 
July. It contained that according to the desire expressed by the deceased 
during his lite-time his cousin Bhagat Ram should be made his adopted son 
and provisions for charitable funds and for marriages of minor sisters of the 
deceased and maintenance of the uncle and others as required by the 
reference were reserved. Thereupon the uncle executed a deed of release 
whereby he and the other reversionary heirs acknowledged Bhagat Ram as 
adopted son of ‘ B , and agreed to abide by the settlement made by the 
arbitrator which document was registered with the award on 30th July. 
Immediately after an agreement was executed by the mother of the adopted 
son giving her son in adoption, and a power of .attorney appointing the 
arbitrator as a general agent for managing his business. On 31st July the 
uncle handed over the estate and books of the deceased of which he had 
hitherto held possession as a manager and heir to the arbitrator. 

On 26th July 1904, the uncle sued for his one-third share on the 
allegation that he was induced to execute the several documents described 
above in consequence of the fraud and undue influence of the arbitrator. 
As a fact, there was no proof to substantiate either of the allegation of 
misrepresentation, fraud or undue influence, but the court decreed the claim 
on the ground that the transaction was not an equitable one, the adoption 
being invalid, and the plaintiff sustained damage in consequence thereof. 

Held , that the relative circumstances of the parties and the voluntary 
and deliberate actions of the plaintiff throughout the whole transaction 
negatived the slightest chance of any false inducement, representation or 
undue influence, and under no circumstances could he now' recede from the 
position deliberately adopted by him in the matter, and that he was estopped 
from questioning the validity of the adoption which he himself had 
encouraged and concurred in (1). 

Similarly, in Moman v. Alst Dhanni (2) it was held that the 
defendant was estopped from attacking the validity of the adoption in 
question in as much as his grand-father was a party to the compromise 
under which the adoption w r as made and was also present and consenting 
when the ceremonies were performed, and owing to this compromise he had 
received a substantial benefit which the defendant was not enjoying in his 
turn. 

G, a sonless Jat proprietor of Jullundur District, executed a registered 
will in 1900 bequeathing all his property to W, his daughter s son, whom he 
described as his adopted son, and in 1907 he had half of his land mutated 
b} r way of gift in VV s favour. On G s death in 1912 the other half of the 
property was mutated in favour of W, whereupon the collaterals of G 


(1) Bharjat Nam v. Gokal Chand^Xft) P. R. 1908. 

(2) 1 Lah 81. 
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brought a suit for a declaration in the life-time of the widows of G 
contesting alienation in favour of W. It was held that the plaintiff’s 
conduct as regards payment of Neotidra to G on the betrothal ceremonies 
of W, and their admission that W was the adopted son, when a question 
of succession to the Lambardari appointment arose, justified the inference 
that the plaintiffs acquiesced in the adoption of W by G and that the 
plaintiffs were now estopped from contesting the validity of the adoption (l). 

Where reversioners about to institute suit contesting adoption were 
compensated and withdrew claim, giving agreement to that effect, held 
acquiescence where consent given by mother of minors, minors were bound 

( 2 ). 

Where, reversioners of a certain deceased related to him in eighth and 
more degrees, sued for possession of his property against a person, alleging 
to be adopted, as a daughter’s son, by the deceased, held, that the acquie¬ 
scence by a sonless near reversioner (brother of the deceased) and his consent 
to the alienation did not bind the next reversioners (3). 

Mere fact of cultivating portion of ancestral land under the adopted 
son, or excnanging it, does not amount to acquiescence on the part of the 
collateral contesting the adoption (4). 

111. | Adoption cannot be revoked. 

According to a well-settled principle of Hindu Law, where an 
adoption is made by a member of a joint family governed by the 
Mitakshara Law , the adopted son becomes a member of the co-parcenary 
from the moment of his adoption, and the adoptive father has no po wer 
either b y d eed or will to interfere with the righ ts of s urviv orship of the 
adopted son in the co- parcenary proper ty* This rule is, of course, restricted 
to caseT~of ancestral property. A father cannot defeat the rights of 
survivorship of an adopted son, just as he cannot by deed or will defeat the 
rights of survivorship of an adopted son (5). 

The same principle applies in the Punjab to formal or full adoptions 
of the Hindu Law (as contrasted with the mere customary appointment 
of an heir), and when, as is often the case in this Province, the adoption of 
a daughter’s son is valid under the Hindu Law, as varied by custom, the 
adoptee acquires all the rights of an adopted son in the Dattaka form (6). 


(1) Chuhar v. Mat. Ja8kam**4Q P H. 1917. 
i2) P. lu R. 1900, p. 291. 

(8) Nathu v. Rahman ***44 P. R. 1911. 

(4) 281 P. L K. 1913. 

(6) Alalia's Hindu Law, 8th ed., p. 549; See also 1920, 2 Lah. 69. 
(6) 1931, 18 Lab. 126. See also the eases cited there 
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As regards appointment of an heir under the 
following cases may be studied with advantage :— 
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Customary Law, the 


15 P. R. 1877 ^ Khatris of Sirsa. Adoption cannot be revoked under 
17 P. R. 1878 j Hindu Law, but proof of custom is admissible. 

98 P. R. 1882—Muhammadan Jats, Mauza Bhalopur, Tahsil Samrala, 
Ludhiana District. Adoption is irrevocable. 


170 P. R. 1882—A deed of adoption is irrevocable. 

34 P. R. 1883 [F. B.]—Garewal Jats of Ludhiana District. Adoption 
cannot be revoked. 




98 P. R. 1884—Badhal Jats of Ludhiana District. Adoption cannot 
be revoked. 

9 P. R. 1893—Hindu Jats of Ludhiana District. The fact that the 
defendant changed his mind sometime after the 
• execution of the deed and sought to repudiate it, 

could not abrogate a relation once effectually 
established in the manner prescribed by law or 
custom. 


143 P. R. 1894 — Muhammadan Man Jats of Tahsil Nakodar, 
Jullundur District. Adoption cannot be revoked, 
even on ground of disobedience, nor can the adoptor 
deny validity. 

P. L. R. 1900, p. 215—Daresh Khel Afghans, Bannu. Without decid¬ 
ing if there be a power to adopt, a suit to cancel 
adoption on ground of disagreement should be 
dismissed. 


74 P. R, 1911 — Among Hindu Jains the result of an adoption is to 
make the adopted son a co-parcener with the 
adoptive father in the joint property, and the latter 
is incompetent to bequeath or devise any part of 
the property in presence of the adopted son. 

44 P. R. 1913—Goraia Jats, Gujranwala District. Adoption cannot 
be revoked. 

123 P. R. 1916—Adoption is irrevocable under Hindu Law. 


112. f An adoptee cannot relinquish his status in Hindu Law. 

In 17 P. R. 1878 the parties were Khatris of Sirsa, Hissar District. 
It was held that there was no suggestion th aLany^ggecial c ustom existed 
whereby an ado pted son cou ld aband on his.stums. And even in the case of 
a customary appointment as heir, the presumption is altogether in favour of 
the appointment being absolute and irrevocable, which it would require 
cogent evidence to rebut. 

See also 1 P. L. R. 1906 to the same effect. 
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113. Double adoption. 

Double adoption is not generally recognized in the Punjab. 

18 P. R. 1879—Kang Jats of Tahsil Nakodar, Jullundur District. 
Double adoption not recognized. 

85 P. R. 1881—Gujjars of Gujrat District. Two persons cannot be 
appointed as successors. 

172 P. R. 1882—No custom of double adoption is known. 

64 P. R. 1883—Kapur Khatris, Amritsar District. Double adoption 
is not recognized. 

152 P. R. 1884—Muhammadan Ghorewaha Rajputs, Tahsil 

Nawanshahr, Jullundur District. Double adoption 
does not exist. 

34 P. R. 1891—Chima Jats of Gujranwala District, adoption of three 
step-sons unlikely. 

95 P. R. 1891—Jats of Tahsil Sampla, Rohtak District. No custom 

exists whereby two persons may be appointed 
as heirs. 

96 P. R. 1893—Jaj Jats of Tahsil Garhshankar. Adoption of three 

persons as heirs not permitted. 

46 P. R- 1912—Hindu Law. Adoption of second son in life of first 
invalid. 

57 P. L. R. 1915—Maheshris of Delhi. 

9 P. R. 1880— Bhular Jats, Lahore District. 

71 P. R. 1895—Moghals of Patti, Tahsil Kasur. Four daughters 
appointed heirs. 

114. Effect of change of religion. 

A Ghumman Jat of the Sialkot District can adopt his daughter’s son 
according to Riwaj-t-am, but a nephew has a prior right. Where, however, 
the nephew had become a convert to Muhammadanism, the Sikh brotherhood 
could not be expected to admit the pervert’s claim to adoption and under the 
circumstances the onus lay upon him to prove that he was entitled to be 
adopted in preference to a daughter’s son, and that his existence rendered 
the adoption of a daughter’s son invalid (l). 

115 Right of prostitutes to adopt. 

95 P. R. 1884—Kanchanis of Delhi. Female can adopt female, but 
she gets no right of inheritance thereby. 

116. Right of ascetic to adopt. 

15 1874—A man who has become an IJdasi faqir is incapable 

of adopting even if he renounces his religious order 
and returns to the world. 


(1) Nizam Din v. Jay at Singh *=*&6 P. R. 1898. 




117. Right of daughter to adopt. 


1 P. R. 1907—Held valid among Ansari Sheikhs of Basti Danish- 
mandan, Jullundur District. 

118. Effect of adoption by widow. 

Para. 53 of Rattigan s Digest of Customary Law reads as follows— 

“ The title of the person validly appointed by a widow ordinarily 
relates back to the date of the appointment and not to the date of the death 
of the deceased husband, and the effect of such appointment is ordinarily to 
divest the estate in the hands oi the widow; 

Provided that the appointed heir (or his guardian) may waive his 
right of immediate succession in favour of the widow who appoints him ; 

Provided also that the deceased husband may qualify the power of 
appointment with a condition that the son appointed by his widow shall not 
succeed until after her death, and the heir appointed under the power will 
be bound by such condition.” 

In Kapur Chattel v. Narinjan Lai (l) where the parties were 
Jain Saraogis of the Karnal District, and plaintiff, alleging himself to be 
adopted to one M. L. by his widow, sued for rendition of accounts, and 
dissolution of partnership existing between himself and his father and the 
defendants, and for a decree for half the assets of the firm, moveable and 
immoveable, held , that * in asmuch as a valid adoption by a widow to her 
husband has the effect of placing him in the position which he would have 
occupied had he been adopted by that husband or been posthumous child 
of that husband, the adopted son must be received into the Joint family 
partnership on adoption, and is entitled to all the rights of an ordinary 
member of that partnership^, which has continued to exist in spite of the 
death of his father; held, further, that an adoption by the widow, if valid, 
divests any estate which is not superior to that of the adopted son ; and that 
plaintiff on adoption became immediately a member of the family 
partnership.' 

119. Appointment of an heir—doctrine of reversion. 

See under Chapter on “ Alienation.” 

120. Locus standi of appointed heir to challenge an alienation 
by the appointer. 

See under Chapter on “ Alienation." 

(1) 20 P. R. 1897. 
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CHAPTER IX. 

ALIENATION. 

Section I. 

GENERAL PRINCIPLES. 

121. Power of disposal of property under the Customary 
Law—agnatic theory. 

As has already been observed (see pages 9 to 22 and 251 to 258), the 
theory current in the Punjab is that land ultimately belongs to the tribe or 
village community, and that the holder for the time being is not 
empowered to alienate it, except for necessary purposes. In practice, 
however, this theory is considerably modified. The object of this Chapter 
is to examine this theory in detail and to study exceptions to and limitations 
on it. 

The strict agnatic theory is expounded at length in Gujar v. Sham 
Das (l), relevant extract from which will be found on pages 256 and 257. 
It was observed therein— 

“ In respect of ancestral immoveable property in the hands of any 
individual, there exists some sort of residuary interest in all the descendants 
of the first owner or body of owners, however remote and contingent may 
be the probability of some among such descendants ever having the 
enjoyment of the property. The owner in possession is not regarded as 
having the whole or sole interest in the property, and power to dispose of 
it, so as to defeat the expectations of those who are deemed to have a 
residuary interest and who would take the property, if the owner died 
without disposing of it.” 

The limitations within which persons having or claiming to have 
such a residuary interest may prevent an owner in possession from defeating 
their expectations will be found to vary according to local circumstances, 
which may either weaken or rebut the presumption that the owner has not an 
unrestricted power of disposition. 

In a latter Full Bench ruling reported as Ramji Lai v. Tej Ram (2), 
a case from the Delhi District, it was pointed out that the principles laid 
down in • Gujar v Sham Das (3) were specially said to apply to the central 
Districts of the Punjab merely because it was a well-known fact that in 
these districts the vilhge communities consisted as a rule of members of 
well-known agricultural tribes, and that the true principle of the Judgment 
was that where the land which the holder for the time being seeks to 
alienate is found to have come to him from his ancestors, as his share of the 

(1) 107 P. R. 1887 [P. B.]. 

(2) 73 P. R. 1895 [F. B ]. 

(3) 107 P. R. 1887. 
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land held by them as members of a village community, the initial 
presumption is that he has not an unrestricted power of alienation. 'This 
principle is not restricted to any particular locality, but is equally applicable 
wherever the owner’s title has originated in the manner above described. 

Again, it was observed in Karam Din v. Shar if Din (])—“This 
law had its origin in settlements of tribes or conglomerations of them over 
large tracts of land And in villages which were held by the settlers or their 
descendants for generations, but it is of wider application and applies 
equally to holdings occupied or acquired by individual proprietors.” 
Similarly, it was remarked in Sardari Mai v. Khan Bahadur Khan (2)— 
“ The rule of restriction, though taking its origin primarily from tribal 
tenure of land and dating back to a time when land was held in common, 
nevertheless applies to individual holdings as well as acquisitions of a time 
subsequent to the tribal settlement.” 

Commenting on the observations of Sir Meredyth Plowden in Gujar 
v. Sham Das (3), quoted above, Sir Shadi Lai C J. remarked in 1924, 6 
Lah* 8 It must be borne in mind that these observations were mere 
deductions from the agnatic theory which was invoked in order to explain 
certain features of the Customary Law and which was subsequently utilized 
for the purpose of formulating other rules which were hardly warranted by 
the practice and usage of the people upon whom those rules were imposed. 
It appears that the only issue before the court was whether in a case, 
where the power of a sonless Jat proprietor to alienate ancestral land 
without necessity is in dispute, it is the duty of the alienee to prove 
custom authorising a transfer of the ancestral land in favour of a stranger 
and an issue of this character should be determined upon the precedents 
and other evidence adduced by the parties, and not upon theoretical 
generalisations.” 

In the same case, Rossignol J. remarked—“ Now in that case ( Gujar 
v. Sham Das) the simple question before the Judges was, on whom lay the 
onus of proving that a sonless proprietor had power to dispose of ancestral 
land without necessity and their finding they based not on facts but on 
theory. Now, with all deference, I hold the opinion that theory and custom 
are antitheses, that custom can never be a matter of mere theory but must 
always be a matter of fact. The conclusion in Gujar v. Sham Das is 
binding on us but the theories by which the learned Judges attempted to 

explain the custom have no such binding force.custom should be 

determined not by theory but by practice.” 


(1) 89 P. R. 1898 [F. B.], p. 311. 

(2) 11 P. R 1899, p. 58. 

(3) 107 P. R. 1887. 
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122. Agnatic theory applies more or less to ancestral property 
only-“generally there is no restriction as regards the transfer of 
acquired property. 

Customary Law is usually only concerned with protecting ancestral 
property, while self-acquired property can be disposed of as the owner : 
pleases i.e>, reversioners are actually concerned only with property ancestralj 
qua them, and they have no control over non-ancestral property (l). 
Section 7 of the Punjab Custom (Power to Contest) Act, 1920, expressly 
enacts that no person shall contest (either as a plaintiff or as a defendant) 
any alienation of self-acquired or non-ancestral immoveable property by a 
male proprietor, on the ground that such alienation is contrary to custom (2). 

It was observed in Haidar Khan v. Johan Khan (3)—“ With regard 
to non-ancestral or self-acquired property we are by no means disposed to 
endorse the view taken by the District Judge. The distinction between 
ancestral and self-acquired property has always been recognized by the 
courts, although, it is true, that, in answering questions for compilation of 
Riwaj-i-ani etc., rather bewildering answers have sometimes been given. * 
It is self-evident that the theory of agnatic succession lying at the root of j 
Punjab Customary Law can have no application when the property has not ] 
descended from an ancestor common to the parties who are taking part in j 

litigation. 125 P. R. 1890 and 120 P. R. 1893 are authorities for this 

»» 

view. 

Onus lies on him who asserts that self-acquired property cannot be 
alienated (4). 

A.gain, it was remarked in Murad Bakhsh v. Hussain Bakhsh (5) 
w Mr. ...’s argument that, in the case of acquired property, the reversionary 
heirs must be held to claim under the person to whose property they allege 
themselves to be entitled to succeed—is in general correct.' But, if the 
allegation by the present plaintiff’s, that the custom of their tribe places 
acquired and ancestral property on exactly the same footing, and prohibits 
alienations of either kind of property is established, plaintiff’s right to sue 
for possession, inspite of this last owner’s act of alienation, would be 
derived, not from that owner or any other individual, but (in the words of 
the Judgment of the Full Bench in 18 P R. 1895), from the customary rule 
which places a restriction upon the owner’s power of disposition of self- 
acquired property, and renders him liable to be controlled by his collateral 

heir*.This customary rule (that an acquired property is inalienable) 

being of a very exceptional character, the burden of proving its existence 
will be on the objectors.” 

(1) Abdul Rahman v. Mst Natho—A..l.~R. 1932 Lah. 691=13 Lah. 458; 
Wary am Singh v. Ishar-=A. I. R. 1932 Lah. 330=13 Lah. 589. 

(2) See also 1933, 146 f. C. 816; 1933, 145 I. 0. 415 ; 1934, 16 Lah. 604. 

(3) 50 P. R. 1902. 

(4) Mehr Khan v. Karam Elahi= 13 P. R. 1902. 

(5) 74 P. R. 1904. 
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The following cases on the alienation of self-acquired property may be 
studied with advantage — 


30 P. R. 1873—Sikh Jats, Sarsa District. Father has power to 
distribute self-acquired immoveables among his 
sons in un-equal shares. 

41 P. R 1879—Brahmans, Kamalia Town. Gift of self-acquired 
house property is valid. 


63 P. R. 1880—Bedi Khatris, Montgomery District. Gift of self- 
acquired property held valid in the presence of one 
son to another. 

2 P. R. 1881—Gift of self-acquired property to sister’s son is valid in 
the presence of collaterals. 

127 P. R. 1883—Muhammadan Gujjars, Kharian Tahsil, Gujrat 
District. Self-acquired property may be alienated 
up to the extent of one-third. 


59 P. R* 1885—Awans, Jhelum District. Sonless man can alienate 
self-acquired property by gift to distant relatives in 
the presence of nephew. 

170 P. R. 1888—Pathans, Dipalpur Tahsil, Montgomery District. 

Alienation of self-acquired property by will by a 
male proprietor is valid 

176 P. R. 1888 — Awans, Peshawar District. Gift of self-acquired 
property to daughter and her mother is valid. 

43 P. R* 1890 — Gariwal Jats, Hissar District. Gift of land by 
childless proprietor to his daughter is valid when 
it is self-acquired. 


125 P. R. 1890—Chib Rajputs, Gujrat District. Gift of self-acquired 
land to daughter’s son is valid by childless pro¬ 
prietor. 


10 P* R. 1893—Muhammadan Banhaj Dogars of Barwala Tahsil, 
Hissar District. Gift of self-acquired property by 
husband to wife is valid. 


120 P. R- 1893—Arains, Ferozepur District. Will of self-acquired 
property is valid in favour of one son to the pre¬ 
judice of another. 


53 P. R. 1897—Bans Jats, Ludhiana Tahsil. Gift of self-acquired 
property by a sonless man to daughter is valid. 
Onus on objector. 

76 P* R. 1898—Gift of self-acquired property to sister’s son is valid. 

9 P. R. 1899—Awans, Khushab Tahsil, Shahpur District. A male 
proprietor has unrestricted power to alienate self- 
acquired property. 
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85 P. R. 1900—Hindu Ghuman Jats, Daska Tahsil, Sialkot District. 

A sonless man can gift self-acquired property to 
daughter and her sons. 

12 P. R. 1901—Banda Rajputs of Ludhiana (called Malak Rajputs in 
Jullundur). A sonless proprietor is competent to 
transfer his self-acquired immoveable property by 
gift to his daughter in the presence of near 
collaterals. 

50 P. R. 1902—Mair Manas Rajputs of Chakwal Tahsil Gift or 
will of self-acquired property to daughter or s-ister 
is valid. 

34 P. R. 1905 —Kothis of Chakwal Tahsil, Jhelum District. A 
sonless proprietor has the power to dispose of his 
self-acquired property by will. 

93 P. R. 1905—Aroras of Rawalpindi District. There is a distinction 
in questions of alienation by a male .proprietor, 
between ancestral and self-acquired property, and a 
sonless Arora, of Rawalpindi District has full power 
to deal with his acquired estate and is competent 
to will it absolutely to his wife in presence of his 
own uncle. 

11 P. R. 1908—A man can dispose of self-acquired property. 

132 P. R. 1908—Sayyads of Talagang, Jhelum District. Will of self- 
acquired property is valid. 

48 P. R. 1909—Muhammadan Dab Jats, Jhang District. Self- 
acquired property is alienable. 

66 P. R. 1911—Arains of Lahore District. “Acquired property’’ 
whether moveable or immoveable is ordinarily 
alienable according to the will and pleasure of the 
last full owner. Accordingly, an Atain proprietor 
who had separated off a son, giving him his share 
of the family estate as it stood, was quite competent 
to will his remaining estate with its subsequent 
accretions to his other sons. 

63 P. R. 1912—Virik Jats of Gujranwala District. A childless 
proprietor has the power of alienating hi's property 
if non-ancestral qua his collaterals in any way he 
pleases. (Distinguished in 1923, 4 Lah. 356). 

See also 70 P, R. 1876, 2 P. R. 1877; 29 P. R. 1881; P. L. R. 1900, 

550 and 532 to the same effect. 
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Exceptions. 

69 P. R. 1890—Koreshis of D. I. Khan District. A deceased testator 
had no power to make a will leaving all his property 
to his sister in presence of his wife, daughter and 
paternal uncle’s son, without the consent of any of 
them. 

24 P. R. 1892—Brahmins of Ambala District. There is not such a 
presumption against the alienation of acquired as 
there is against that of ancestral property; but as 
the Wajib-ul-arz was against alienations by way of 
gift and did not make any distinction between 
ancestral and acquired property, plaintiffs, collateral 
heirs of the donor were entitled to contest the gift 
to defendants strangers, who failed to establish its 
validity. 

17 P. R. 1894—Puriwal Jats of Daska Tahsil, Sialkot District. A 
sonless proprietor was not competent to make a gift 
of his property, which had been jointly acquired by 
the sonless proprietor and the plaintiffs, reversioners, 
to his daughter’s husband, without the consent of 
th ejaddis. No distinction was recognized in the 

Riwaj-i-am between ancestral and acquired 
property. 

See also 2 P. R. 1877 and 17 P. R. 1886. 

Ancestral immoveable property. 

As regards ancestral immoveable property, the presumption ordinarily 
is that such a property is generally inalienable, except for necessity or with 
the consent of male descendants, or, in the case of a sonless proprietor, of 
his male collaterals The onus of showing the validity of a sale is on the 
ancestor, the initial presumption being against sales without necessity. 

See Notes under Section IV. 

Meaning of ‘ancestral property.’ 

See notes under Chapter VI (pages 225 to 248). 

Entries in a Riwaj-i-am or a Wajib-ul-arz generally refer to 
# ancestral property. 

See notes on pages 181 and 182. 

Section II. 

WILLS 

A ‘ voluntary transfer ’ and a ‘ transfer for necessity.’ 

Customary Law recognizes two main kinds of permanent transfers, 
viz., a voluntary transfer and a transfer for necessity. Included in the 
former category are gifts and wills. It was observed by Sir Meredyth 
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Plowden in Sukha v. Amira (1)—“ The principal division of transfer in the 
Customary Law is, voluntary transfer, and transfer for necessity. The 
former division includes gifts to sons or kinsmen, or rishtadaran eh jaddis , 
and, so far as they may be in derogation of the rights of the customary 
heir, such gifts, generally speaking, require the assent of the heir on this 
very ground. The latter division includes mortgages and sales for purposes 
recognized as necessary. But there is a class of transfers which lies upon 
the dividing line, which is viewed as not being purely voluntary nor yet 
altogether for necessity Of this description are gifts to a person who has 
resided with the donor, and been treated as a son, or a person who has been 
associated with him and rendered him services; and gifts for religious 
purposes. The donor is recognized as being under some sort of obligation 
in both classes of cases ; and gifts for religious purposes are commonly 
permitted within moderate limits without consent of agnates, and are 
expressly recognized in the Riwaj-i-am before us. 


In the other class, gifts to persons who have been brought up by a 
sonless donor like a son, or who may have been associated with and served 
him, there is a tendency to dispense with the consent of the agnates founded 
no doubt upon the frequency with which consent is given by the agnates in 
such cases when the gift is moderate. Assent is most readily given in 
respect of gifts to young kinsmen, who have been both brought up by and 
associated with the donor in cultivation, although the custom of adoption 
is not recognized, eo ij&mifio ’’ 


Transfer inter vivos and by will. 

123 . The Customary Law ordinarily recognizes no 
distinction between a man’s power to gift inter vivos and 
his power to will, which in fact is one to take effect upon 
the death of the transferor. The form of alienation is 
treated as immaterial. 


In a Full Bench ruling reported as Mst. Batio v. Fateh Khan (2), 
it has been held by a majority (Clark C. J. dissenting) that the distinction 
under the Punjab Customary Law between power of gift inter vivos and 
power of testation is a matter of degree and form only, and where power of 
gift is shown to exist an initial presumption arises that there is a co¬ 
extensive power of testations Clark C. J. on the other hand, gave his opinion 
to the effect that under the Punjab Customary Law there is a marked distinc¬ 
tion between the power of gift and the power of will, and that though the 
existence of a power of gift is a strong point in favour of the party asserting 
a power of will, it is not sufficient to relieve him of the onus of proving the 
existence of the latter. 


(1) 81 P. R. 1893. 

(2) 48 P. R. 1903 ; Case-law discussed. 
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The questions referred to the Full Bench for decision were— 

Whether under Punjab Customary Law there is a distinction between 
power of gift inter vivos and power of testation. 

Whether, if there be any distinction, a power of testation should be 
presumed where a power of gift is shown to exist. 

The following general remarks extracted from the said judgment will 
be found instructive— 

Per Harris J :—“ With regard to the first question referred, I would 
preface my remarks by stating my accordance with the view that wills are a 
natural development in times of security and civilization of the power of gift 
inter vivos . The arguments of Mr. Justice Markby in his Elements of Law 
(5th Edition, pages 390—391) are to my mind convincing, and his conclu¬ 
sion that the practice of making wills rests “ on habit and convenience 
backed by authority,” and that “ it has grown, like other law, partly out 
of the expressly declared will of the supreme power, partly out of judicial 
decision, and partly out of custom ” does not seem to me to necessarily 
exclude the other view, any more than does the opinion expressed in 
Mayne’s Hindu Law that the Hindu will owes its origin to religious 
influence. In the Tagore will case [Tagore v. Tagore (1) ], their Lord- 
ships of the Privy Council say : “ The introduction of gifts by will into 
general use has followed in India, as it has done in other countries the con¬ 
veyance of property inter vivos," and though the view expressed in the 
same ruling that a will “ is, until revocation, a continuous act of gift up to 
the moment of death, and does then operate to give the property disposed 
of to the persons designated as beneficiaries ” may not meet with general 
acceptance, the view that wills developed out of gifts is not lightly to be 
departed from by courts in India, and is one which has been adopted by this 
Court in Mst. Ghulam Fatima v. Mst. Maqsudon (2).”— 

Per Chatterjee J. —“There is no doubt that, except in a few cases which 
had special features to distinguish them, the right of the people of this 
Province to make wills was generally recognized by this court in its 
decisions up to 1889, the validity of the will* being dependent on the facts of 
each case. They were never rejected on the ground that wills were 
unknown to Customary Law or opposed to it. This was distinctly said in 
Snkha v. Ainira (3), and upheld in later decisions. The strongest state¬ 
ment to this effect is that given at page 124 of Roe and Rattigan’s Custom¬ 
ary Law . It is therefore right to say that these later decisions changed the 
current of the earlier onss and set it against the recognition of wills, until 
Ali Muhammad v. Dulla (4) was passed, which naturally has tended to 
turn it again in the former direction. 

(1) 9 Beng. L. R. 877. 

(2) 69 P. R. 1890. 

(8) 81 P. R. 1893. 

(4) 26 P. R. 1901 








“ The law of wills may not have been developed in Europe directly 
from the law relating to gifts, but gifts and wills are intimately connected, 
so that it is difficult to conceive of a power of will without the power of 
gift being postulated. What a man is not competent to give away during 
life he can hardly be deemed to be competent to give away after his death. 
In India wills have been declared to be developed out of gifts by the high 
authority of the Privy Council. 

“ Where the custom is positively against wills, i.e., where the 
Riwaj-i-am or Wajib-ul-arz declares them invalid, and there are instances 
in which wills have been disallowed, there is of course nodifficilty; nor 
where the right of alienation is restricted But where there is plenary 
power of alienation including that of gift but a will is nevertheless declared 
opposed to custom though there may be no instances against it there is 
more reason for dissent If such a dictum is pronounced merely on a priori 
principles it ought to be subjected to a careful scrutiny. 

“ Now the grounds given in Sukha v. Amira (1) and Fatta v. Bakhra 

(2), do not go further than saying that there is a distinction between gifts 
during life and wills to take effect after death. But assuming that there is 
a distinction, how does it help to show that wills are opposed or repugnant 
to custom ? At best the matter ought to be an open question judged from 
this point of view. Another ground of distinction given in Mukarrab v. 
Fatta (3) and Shad Ali Khan v. Abdul Ghafur Khan (4) is that in an 
archaic state of society there is no machinery to give effect to the donor’s 
wish after his death where he has not carried it out during his life-time. 
'This merely explains why in such a state of society a custom of testation 
would not at once follow upon a custom of gift inter vivos. But where there 
is a settled Government capable of enforcing the testator’s wish, the ground 
as a ground for retarding the practice of wills loses it force. 


“ Granted that in pre-British times wills were not common, and 
that there was no agency to give effect to them after the death of testators, 
does it follow that no note should be taken of the present state of the 
commonwealth ? If a power of donation is known to prevail in a certain 
tribe, would not the donor sometimes wish to postpone the operation of his 
gift till after his death and the practice of making of wills thus grow up ? 
Would not the fact that other residents of this province or of the locality 
who are governed by their personal law exercise that power have an effect 
in creating a custom of making wills ? The state already recognizes wills 
and takes measures to give effect to them, so that facility for testators* 
making wills and for legatees getting their legacies have greatly increased. 
If an agriculturist makes a will, probate or letters of administration with 


(1) 81 P. R. 1893. 

(2) 15 P. R. 1895. 

(3) 88 P. R. 1895. 

(4) 24 P. R. 1898. 
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the will annexed can be taken out without difficulty. In a proceeding for 
that purpose the factum of the will is alone in issue and the invalidity 
would have to be established in a separate suit. Does not this help to 
evolve the custom, if it was inchoate before, and develop it ? *’ 

Per Clark C. J .—“ The power of alienation by gift is exceptional 
and it lies upon the person asserting it to prove it, and it seems to me to 
be equally heavy on such persons to prove any extensions of this excep¬ 
tional power. This principle is recognized in the Customary Law of 
pre-emption. Courts are not allowed to presume because pre-emption 
prevails in one mohalla of a town that it prevails in the next mohalla , 
nor that because certain incidents give the rights of pre-emption, that other 
similar incidents give the right of pre-emption. The custom has to be 
proved in its entirety as applicable to the particular facts of the case. 

“ As delivery of possession is an essential element of a gift, it seems 
to me impossible to presume that because a gift, where this essential 
element occurs, is valid, a will, where it does not occur, is also valid, and it 
seems to me that it would be equally logical to presume that a gift without 
possession was valid ” 

As has already been referred to above, before thfe Full Bench ruling 
cited above, opinions differed as to the existence of the custom of wills in 
the Punjab and as to the identity of gifts and wills. The following 
summary of the decisions on this point may prove helpful — 

Gifts and wills almost identical—judicial decisions 

2 P. R. 1870—A will by a Hindu Brahman of Rawalpindi held valid. 

18 P. R. 1877-~Sindhu Jats of Amritsar and Jullundur. Have the 
same power of willing as of gifting inter vivos . 

63 P. R. 1880—Bedi Khatris of Pakpattan. 

198 P. R. 1889—A Hindu Jat can make any transfer by will which 
he could make by gift i ter vivos . 

“ In the Punjab, among certain agricultural communities, land is 
regarded as rather the property of the tribe or family than of the immediate 
incumbent, and on this principle his power of alienation of his own free 
will is often restricted. This, however, is a perfectly intelligible ground, 
and applies equally to transfers made during life as well as to those to take 
effect after death. But when no such objection exists, we are unable to 
see that, in the absence of a custom affirmatively proved, absolutely 
prohibiting the making of wills at all, we can hold a will invalid, simply 
because such dispositions of property were never made before by any 
member of the tribe or community to which the testator belonged.* —per 
Chatterji J . 

10 P. R. 1892—No distinction among Muhammadans of Sialkot 
District. 
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120 P. R. 1893—Arains of Ferozepur District. What a man cannot 
do inter vivos he cannot do by will. Where 
property is not land and is non-ancestral, and the 
owner has power to dispose of it as he likes, there 
is no presumption against his doing so by will. 

26 P. R. 1901—A wans of Shahpur District. The distinction between 
the power of gift and of testation is a difference 
rather in degree than in kind and is the result of the 
greater uncertainly in the one case than in the 
other. 

96 P. R. 1905 —j hi wars of Hoshiarpur District. There is no essen¬ 
tial distinction in Customary Law between gifts and 
wills and that where the power of gift is established 
there is a presumption that a co-extensive power to 
will also exists. 

52 P. R. 1906—Gujars of Gujjar Khan. There is no distinction 
between wills and gifts inter vivos . 

*5 P. R. 1907—There is little or no difference between the power to 
gift and the power to will* 

11 P. R. 1908—There is little material distinction between an alie¬ 
nation by will and one by gift. 

70 P. R. 1908—Gift and will are much on the same footing. 

48 P* R. 1909—Muhammadan Dab Jats, Jhang District. There is 
no distinction between gifts and wills. 

98 P. R. 1912—Kassars of Tahsil Chakwal, Jhelum District. Will 
and gift are treated alike. 

294 P. L. R. 1913—Khokhars of Shahpur. There is no distinction 
between gifts and wills. 

122 P. R. 1916—Arains of Jullundur City. The power of alienation 
inter vivos and the power of testation go together; 
consequently that an alienation of ancestral property 
being found liable to be controlled by a collateral of 
the alienor descended from a common ancestor, it 
followed that it could not be transferred by will. 

A. I. R. 1927 Lah. 261—Sabzwari Sayyads, Phillaur Tahsil, Jullundur 

= 101 I. C. 818 District. Under the Punjab Customary Law the 
distinction between the power to gift inter vivos 
and the powers of testation is a matter of degree 
and form only, and when the power of gift is shown 
to exist, an initial presumption arises that there 
is a co-extensive power of testation. 
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A. I. R. 1928 Lah. 489—Gakkhars of Jhelum Tahsil. It is a well- 
= 110 I. C. 550 recognized principle of law that the power of 
alienation inter vivos and the power of testation 
go together, and if the former is proved to be 
governed by custom the latter is presumed to follow 


the same rule. 


A. I- R. 1929 Lah. 192—Gujjars of the Jhelum Tahsil. The Custo- 
= 10 Lah. 581 mary Law does not recognize any distinction 
between a right to make a transfer inter vivos 
and one to take effect after the death of transferor. 
Where in a particular tribe the former right is 
recognized, very strong evidence will be required 
to prove that the latter does not exist. 


A. I. R. 1931 Lah 450—Under the Punjab Customary Law powers 
• =132 I. C. 209 of gift inter vivos are co-extensive with the power 

of testation and consequently where power to make 
gift to a daughter is not disputed, it is for the party 
denying to establish that there is no power to will. 


A I. R. 1924 Lah 452-Awans of Talagang Tahsil Ancestral 
= 5 Lah>34 property can be gifted without any restriction by 

= 79 1 C. 74 3. sonless Awans of the Talagang Tahsil and conse¬ 

quently it can also be willed away. Such a 
presumption was, however, rebutted by an entry in 
the Riwaj-i-atn of 1901. 


Cf. also 12 P.R. 1877 ; 128 P. R. 1888 ; 170 P. R. 1888; 176 
p. R. 1888 ; 60 P. R. 1889 ; IX Beng. L. R. 397. 


Gifts and wills not held identical. 

69 P- R- 1890—Kareshis of D. I. Khan District. Evidence of custom 
of a power of gift by will in favour of a daughter’s 
son is no proof of a similar power by custom to 
make a valid gift by will in favour of a sister. 
The testamentary power where it exists apart from 
public sanction appears in India, as under Roman 
Law, to have been a development of the law of 
gift inter vivos and an owner of property has no 
larger powers of gift by way of will, than of gift 
inter vivos. 

33 P. R 1891 —Khokhar Awans of Shahpur District A case where 
gift was undoubtedly permissible, but power to will 
held not proved. 
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P. R. 1891—Hindu Bhatti Rajputs of Sandhwal, Dasuya Tahsil, 
Hoshiarpur District. The contention that wills 
and gifts are on exactly the same footing in the 
case of Punjab agriculturists cannot be acceded to. 
The distinction between wills and gifts in Customary 
Law is well founded. 



10 P. R. 1892—Kakezais cf Sialkot District- It is not correct to 
say that a distinction between the power of gift and 
the power of bequest is never recognized. 


81 P. R. 1893—11 by no means follows that where there is a power 
to gift in life-time, completed by delivery of posses¬ 
sion, a gift in the form of bequest can be made 
deferring delivery till after death. 

83 P. R. 1895—Khandaya Chuhans of Ckakwal Tahsil. Wills and 
gifts do not stand exactly on the same footing. 

88 P. R. 18 5—Awans of Jhelum District The right of testation 
being a much later development of the right of 
disposition of property by the owner, could not be 
assumed merely from the existence of the power of 
transfer by gift. 

24 P. R 1898 —Pathans of Peshawar District. The Customary Law 
makes a distinction between the power of making 
alienations inter vivos and of wills which are to take 
effect after death, and there being essential differ¬ 
ences in the nature of the two kinds of alienation, 
it was wrong to assume that im Customary Law the 
concession of the power of making gifts inter viv>os 
necessarily implied concession of the power of 
making gifts by will. 

22 P. R. 1899—There is a wide difference between the power of 
disposing of property inter vivos by gift, and that 
of disposing of it by will. 

46 P. R. 1900—Wills stand on quite a different footing to gifts 
inter vivos . 


86 P. R. 1503—Sindhu Jats of Amritsar District. Where power of 
transfer by will is not co-extensive with power of 
transfer inter vivos, onus probandi that pro¬ 
prietor has power to will is on the person setting 
up the will. Powers are not co-extensive among 
Sindhu Jats of Amritsar District. 


See also 62 P. R. 1876 and 76 P. R. 1892. 
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MAKING WILLS. 

AMBALA DISTRICT. 

* Answer to Question No. 69 .— 

“ 1887 . The replies given are as a rule curiously wide of the mark 
and are in themselves quite sufficient evidence of the fact that wills are 
never made, and that the nature of a will is not understood. If their 
recorded statements could be trusted, a majority of the tribes would agree 
that wills either oral or written could be made so as to defeat the rights of 
the heirs. It was abundantly clear at attestation that nothing was further 
from this intention. The only tribe having any custom on the point are the 
Sayyads. They agree that a will is legal whether oral or written but they 
only allow its limited application to special articles and a small portion of 
the property, and do not recognize its effect as regards immoveable property 
so as to defeat the heirs A few other Muhammadans appear to understand 
what is meant by executing a will, but say that none ever is executed unless 
with the intention of making it quite sure that the property shall descend 
according to custom and not by Muhammadan Law. I he Hindu tribes 
without exception agree that a will is unknown, and all that they meant by 
their recorded replies was that where a man had assigned a part of his 
property to any particular heir during his life-time, and where this assign¬ 
ment had been made publicly and with the consent of the collaterals, effect 
would be given to his wishes after his death. This practically amounts to a 
gift made during life, and the only proper answer to the question is that 
wills are entirely unkpown. 

1918. Wills and legacies are unknown as far as ancestral immove¬ 
able property is concerned.” 

Judicial decisions. 

68 P. R. 1888—Dhanoi Jats. By custom a will in favour of a 
widowed-daughter who lived with her father (a 
sonless proprietor) was valid and that the will 
conveyed to the defendant (widowed-daughter) life 
estate only. 

67 P. R. 1904—Kalals of Ambala City. No custom was established 
authorising a sonless proprietor to bequeath his 
ancestral estate to his daughter and daughter’s 
daughter. 

AMRITSAR DISTRICT. 

t Answers to Questions Nos. 97 to 100. 

“ The most general answer is that a proprietor can dispose by 
will of all his self-acquired property and a small portion, for charitable 
purposes, of his ancestral property. Gil Jats of Amritsar, how e ver. 


* Customary Law of the Ambala District, p. 33. 
f Customary Law of the Amritsar District, p. 40. 
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state that no portion at all of the ancestral property can be disposed of 
by will. On the other hand, Muhammadan Kambohs, Pathans and 
Gujjars of Amritsar Tahsil declare in favour of full powers with respect to 
both ancestral and acquired property. 

Influenced by the now famous will of Sardar Dial Singh, Gil of 
Majitha, which was upheld by the Privy Council, some educated Sikh Jats 
of Atari stated that all Jats have a power to make will of ancestral im¬ 
moveable property. No doubt wills are generally gaining ground and the 
courts view them favourably. 

All tribes — 

Where the power of will is recognized no rule limiting its exercise 
exists except as noted under answer 97. 

Where wills are permitted, a person making a will has a right to 
leave a legacy to one of his heirs without the consent of the rest. 

All the tribes with a few individual exceptions state that the woman 
will, in such cases succeeding to immoveable property as a legatee, take 
in full ownership, provided it is so intended by the terms of the will/ 

Judicial decisions. 

198 P. R. 1889—Awal Khatris (Agriculturists) of Mauza Chak Awal, 
Ajnala Tahsil. By custom an alienation of estate 
by will by a childless proprietor is valid. The 
onus lay on the defendants to establish that such 
an alienation was not recognized by custom. 

74 P. R. 1899—Sarsut Brahmins, Tarn Taran Tahsil. A daughter 
succeeded as heir to the estate of her father. She 
made a will of that estate in favour of her deceased 
husband's brother. On her death the estate was 
mutated in favour of her sister’s sons ; held, that 
the heirs were the sons of the other daughter who 
were entitled to succeed as heirs of the entire estate 
left by the grandfather. A female who succeeds in 
absence of male issue succeeds only as a means of 
passing on the estate to the male descendants in 
the female line and on failure of her male issue the 
estate reverts to her father’s agnates. 

86 P. R. i903—Sandhu Jats, Tarn Taran Tahsil. No custom is es¬ 
tablished by which a sonless proprietor can validly 
dispose of his ancestral estate by will in favour of a 
distant collateral to the exclusion of a nearer one. 

158 P. L. R. 1908 —Jhiwars of Jupatpur Bazaz. Governed by their 
Personal Law and not by custom. 
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A. I. R. 1921 Lah. 147—Khatris of Amritsar Town. By custom the 
adoption of a daughter’s son is recognized among 
the Khatris of the town of Amritsar. The adopted 
son takes Jth of the entire estate. The will of the 
adoptee in favour of his natural son born after the 
adoption can operate only upon his separate estate 
and it should be regarded as invalid qua the jQint 
estate 

ATTOCK DISTRICT. 

* Answers to Questions Nos . 37 and 38 — 

“ It is admitted by all that a will made with the consent of the heirs 
in favour of some other person will hold good and it is scarcely likely that 
any dispute will arise in such a case. If the will is for any reason after¬ 
wards contested, proof of the consent of the interested parties will be 
sufficient to make the will valid 

Custom is however vague as to whether a man has a right to dispose 
of the whole or a part of his property by will according to his own inclina¬ 
tions and without the consent of the rightful heirs. In Fatehjhang it was 
confidently asserted by all tribes that a proprietor has a right of testamentary 
disposition of a part if not of the whole of his property, though the feeling 
of all is that any such disposition of the whole property to the detriment of 
the legal heirs could be successfully contested. Ths same tribes in Pindi 
Gheb deny that there is any sanction of custom for any kind of testa¬ 
mentary disposition 

Custom is therefore somewhat vague and for the purposes of the 
Courts it may be safely assumed that a reasonable disposition of property 
by will for a worthy object (e.g., a charitable bequest or a suitable legacy to 
the offspring of daughters left destitute, etc , would have the sanction of 
custom, while any attempt to tamper with the legal right of the direct heirs 
to the property would be strongly disapproved by public opinion. 

The attempt made by various tribes at last settlement to define the 
exact limits within which testamentary disposition is permissible appears 
to have no justification on customary grounds and have not been repeated 
on the present occasion.” 

Judicial decisions. 

5 P. R. 1914—Awans of Attock Tahsil. A will to a sister’s son 
bequeathing nearly one half of ancestral land free 
of encumbrance to the legatee, and leaving the 
other half to the reversioners on condition of their 
paying their heavy debts, otherwise the property to 
go to some other person, was invalid, as it was a 


* Customary Law of the Attock District. 
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disposal ot the whole property of the testator for the benefit of the legatee. 
According to custom a bequest of a reasonable portion of the estate of the 
deceased would be valid, but a sonless proprietor could not bequeath the 
whole of his ancestral property to a sister s son in the presence of the 
reversioners, viz. y first cousins. 


32 I. C. 806—A wans of Fatehjang Tahsil. By custom a sonless 
= 76 P. W. R. 1916 proprietor is not entitled to bequeath his estate 
to the prejudice of his reversioners. 


A. I. R. 1923 Lah. 305—Awans of Kot Sarang, Talagang Tahsil. By 
= 75 1. C. 669 custom a sonless proprietor has not free power 

1924 Lah. 452 [L.P-] to dispose of his ancestral estate by will. 

A. I. R. 1931 Lah. 266—The Awans of Shah pur, Rawalpindi, Attock 
and Mianwali possess very wide powers of alienation 
inter vivos in respect of ancestral property, but 
they have no power to dispose of ancestral property 
by a will. 


BANNU DISTRICT. 

121 P. R. 1886—Awans of Bannu. By custom an Awan cannot 
alienate his estate by will. The will is valid under 
Muhammadan Law as it was made in favour of 
one heir without the consent of other heirs. 

DELHI DISTRICT. 

* Answers to Questions Nos. 97 to 100 .— 

“ All tribes .— 

A proprietor can make by word of mouth or in writing a disposition 
of his property to take effect after his death, but cases of wills are in¬ 
frequent and the custom of making a will in writing is still very rare. 

There is no established rule limiting the exercise of the powers of 
bequest by a proprietor, but generally the prevailing custom is that a 
proprietor at the time of his death can bequeath a limited portion of his 
property for a charitable purpose or a religious institution, such as founding 
a Piau or building a Mandar or a mosque. In such a case it is not 
necessary to obtain the consent of the heirs. 

No instance of this kind (can a legacy be left to one of the heirs 
without the consent of the rest) is known to have occurred. 

There has been no instance of a widow succeeding to immovable 
property as a legatee.’ 


* Customary Law of the Delhi District, p. 46. 
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DERA GHAZI KHAN DISTRICT. 


* Answers to Questions Nos. 69 to 69-C — 

“ The Muhammadan tribes of the district excepting the Kasranis and 
Khosas of Sanghar, the Khosas of Dera, the Gurchanis of Jampur and the 
Drishaks of Rajanpur say that a will, whether verbal or written, is binding 
to the extent provided by Muhammadan Law. The Hindus also recognize 
wills both verbal and written as valid. Those of Sanghar, however, say 
that a will is binding only if it is in favour of the testator's collateral male 
relatives. The Kasranis and other Biluches mentioned above state that a 
proprietor cannot make a will. 

Muhammadan tribes who recognize the power to make a will, state 
that alienation by a will may be made to the extent of one-third of the 
testator’s property as allowed by the Muhammadan Law. Hindus do not 
put a limit to the testator’s power of alienation 

Muhammadans, who recognize wills, state that the provisions of the 
Muhammadan Law are followed, and a will in favour of one of the heirs 
cannot be made without the consent of the others. 

Hindus recognize the power to make a legacy in favour of one of the 
heirs without the consent of the others. In the southern two tahsils the 
power is, however, limited to acquired property. 

Muhammadans say that if the will be valid under the Muhammadan 
Law, the widow gets the property in full ownership. Hindus of the 
Sanghar, Dera and Rajanpur are of the same opinion, but those of Jampur 
say she only gets a life-interest without a power to alienate/ 

DERA ISMAIL KHAN DISTRICT. 

t Answers to Questions Nos . 1 to 4 , Section VIII. 

“ Tank Tahsil and all tribes of Dera , except Khatris .— 

A proprietor cannot make such (by will) a disposition of his property 
without the previous consent of his agnates, unless the property be self- 
acquired. 

Dera Tahsil Khatris .— 

When his sons or other heirs are not obedient to him, a proprietor may 
alienate a portion of his property, by gift or testament, in favour of an out¬ 
sider. Gifts in favour of daughters or their sons, by sonless proprietors, are 
not uncommon, but possession is necessary to the validity or such transfers. 

Kulachi Tahsil .— 

Instances of a genuine will are not known. A proprietor is not at 
liberty to make a disposition of his property so as to deprive some of his 
heirs of their proper share. But such an alienation by a sonless proprietor 
made in writing and in favour of a daughter would hold good after his 
death. 

* Customary Law of ike Dera Ghazi Khan District, p. 71. 

•J- Customary Law of the Dera Ismail Khan District, p. 49. 
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Note.—The disposition of property by will is a recent development 
and was unknown at the advent of the British rule. Its use, as Mr. 
Rattigan writes, is not to override but to satisfy the natural claims of the 
family by modifying the strict archaic law of agnatic succession. 
Consequently a disposition to the past traditions of the tribe should be given 
effect to, even when in favour of a stranger. But if it is intended to 
deprive the natural heirs of their due share, or to alter their shares, 
materially, it must be set aside invariably. 

Dispositions by sonless proprietors in favour of a daughter-in-law are 
often made, but they are mostly of the nature of a gift and are given effect 
to during the life-time of the donor. Gifts to strangers when coupled with 
possession are sometimes allowed without much interference on the part of 
the natural heirs. 


It is not certain whether a will as such is permissible or not and to 
what extent. No definite usage on the point exists, but the spirit of tribal 
custom does not seem to favour it. 


Babars, Biluches of Paniala and Sayyads of Bilot and Kathgarh 
follow the Muhammadan Law. 


“ All tribes .— 

The power of bequest is subject to limitations as stated above, but 
there is no fixed rule to regulate its exercise nor any recognized limit within 
which a proprietor may bequeath part of his property. By custom a man 
cannot alter the shares of his ancestral property. 


All Muhammadans .— 

A legacy cannot be left to one of the heirs, without the consent of the 
rest except as noted above. 

All Hindus .— 

This may be done. 

“ All tribes .— 

There is no such custom (widow succeeding as a legatee taking in 
full ownership), but if a widow were to succeed as a legatee, she would hold 
it for life and subject to the same restrictions as if she had succeeded other¬ 
wise.’’ 


FEROZEPUR DISTRICT 

* Answer to Question No. 84 .— 

“ Most tribes state that there is no custom of making wills or verbal 
dispositions of property. The general opinion is that a man cannot 
dispose of ancestral property in a manner contrary to the general rules of 
inheritance. He can dispose of self-acquired property in any way he likes. 

Note :—Wills are pratically unknown among the village population. 


* Customary Law of the Ferozepur District, p. 252. 
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Judicial decisions. 

120 P. R. 1893—Arains of Ferozepur District. A will in favour of 
one son to the exclusion of his half-brothers was 
held to be invalid as regards ancestral land, but 
valid as regards a non-ancestral house and mov¬ 
ables. 

14 P. R. 1912—Pir Pathans of Ferozepur. Held that it was not 
proved that these Pathans followed custom in the 
matter of wills, though the property was not 
proved to be ancestral. The will being in favour 
of one heir to the exclusion of the others was invalid 
under Muhammadan Law. 

GUJRANWALA DISTRICT. 

* Answer to Question No . 82 .— 

" All tribes save Khatris and Aroras (Tahsil Gujranwala)* Brahmins 
(Tahsil Wazirabad) and Arains (Tahsil Sharakpur).— 

A proprietor cannot make a disposition of his property to take effect 
after his death by word of mouth or in writing. However, he can dispose 
of it to such extent as his agnates consent to, dpenly and in writing. 

Among Khatris, Aroras, Brahmins and Arains a man, if he has no 
male lineal descendants, can make a disposition of his property, movable 
or immovable, in writing. Among Kharals he has such power only over 
movable property.” 

Judicial decisions. 

34 P. R. 1891—Chima Jats. No special custom was established by 
which a childless proprietor was empowered to 
alienate his immovable estate by will in the pre¬ 
sence of collaterals (6th or 7th degree). 

110 P. R. 1893—Hindu Varaich, Jats, Gujranwala Tahsil. A sonless 
proprietor was not competent to gift or will away 
the entire of his estate from the proper heir to a 
more distant collateral. 

A. I. R. 1931 Lah. 453—Chhatta Jats, Wazirabad Tahsil. A pro- 

= 133 I. C. 649 prietor cannot make a disposition of his property to 
take effect after his death by word of mouth or in 
writing. 

Although ordinarily speaking a wide power to make gift may lead to 
an initial presumption that a similar power exists to make bequests yet 
the two are not necessarily co-existent or co-extensive. 


* Customary Law of the Gujranwala District, p. 62. 
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* Answers to Questions Nos . 110 to 113 .— 

“ A proprietor can make a will either by word of mouth or in writing 
in any way he likes about his movable or acquired property. 

A small portion of his immovable property can be alienated by will 
for religious and other charitable purposes 99 

Judicial decisions. 

25 P. R. 1910—Gujars of Gujrat District. Wills in favour of 
daughters and their husbands are valid only if 
made in favour of duly appointed and regularly and 
continuously recognized Khana-damad . 

70 P. R. 1908—Bukhari Sayyads. A sonless proprietor is competent 
to bequeath the entire of his ancestral estate to 
his daughter to the exclusion of his near male col¬ 
laterals. The bequest is for the benefit of her and 
of her issue But the extension of the institution 
of “ Khana-damad ” to a future husband of the 
daughters was inadmissible. 

A. I. R. 1933 Lah. 187 (2)—By the custom in Gujrat District where 

= 141 I. C. 270 a father bequeaths property in favour of his daughter 
making her absolute owner of his property after 
his death and appoints the son-in-law as his Khana- 
damad , the daughter acquires an absolute estate to 
which there is no reversion ; and an alienation by 
her cannot be challenged by another female in the 
absence of a custom to that effect. 


GURDASPUR DISTRICT. 

t Answers to Questions Nos , 1 to 4 , Section V .— v 

“ The following tribes either deny the power of a proprietor to make 
a disposition of his property to take effect after his death, or merely state 
that no bequest has been ever made among them :— 

Pathankot —Chhangs, Labanas, Muhammadan and Hindu Jats. 

Shakargarh —Brahmans, Pathans, Sayyads, Hindu and Muhammadan 
Jats, Gujjars, Arains, Sainis and Mallahs. 

Batata —Brahmans, Khatris, Kakkezais, Arains, Pathans and 
Sayyads. 

Gurdaspur —Hindu Rajputs, Sainis, Labanas, Bhats, Lohars and 
Tarkhans. 

From among the tribes of the Gurdaspur Tahsil who admit the power 
of bequest the Pathans, Moghals and Kakkezais state that a bequest may 
be both by word of mouth and in writing. The other tribes of this tahsil 
consider writing to be indispensable. All the tribes of the remaining three 
tahsils think that a will can be made in either way. 


* Customary Law of the Gujrat District, p. 41. 
f Customary Law of the Gurdaspur District, p. 48. 
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The only restriction imposed by the Brahmans and Hindu Rajputs 
of the Pathankot Tahsil on the power of bequest both as regards ancestral 
and self-acquired property, is that the consent of the next heirs should be 
taken. The Sainis of the same tahsil confine this power to self-acquired 
property as regards which there exists no restrictions. The Muhammadan 
Rajputs and Sayyads of this tahsil state that in the case of both ancestral 
and self-acquired property only a part can be bequeathed. No exact share 
is laid down by custom, but the general opinion is that the share should be 
one-tenth. The Gujjars of this tahsil do not recognize any restriction as 
regards self-acquired property. As regards ancestral property they consider 
the consent of the next heirs to be essential. 

In the Shakargarh Tahsil the Hindu Rajputs state that a bequest 
should always be made for charitable purposes, and whether the property 
be ancestral or otherwise only a part should be bequeathed. No share is 
fixed by custom, but the general opinion is that more than Jth of the pro¬ 
perty should not be bequeathed. The Muhammadan Rajputs and Lobanas 
state that only a'small portion of the property should be bequeathed, but 
can fix no exact limit. In other respects their answer is the same as that 
of the Hindu Rajputs. 

In the Batala Tahsil all the tribes that admit the power of bequest, 
namely, the Hindus and Muhammadan Jats and the Muhammadan 
Rajputs, state that there exist no restriction as regards self-acquired pro¬ 
perty. The Hindu Jats allow no power of bequest as regards ancestral 
property, and the other two tribes state that only a small portion of the 
property can be bequeathed for the support of a mosque. 

In the Gurdaspur Tahsil the Kakkezais state that a proprietor having 
no male descendants can bequeath half of his property to his daughter, 
whether the property be ancestral or self-acquired. Ihe self-acquired 
property, they say, can be bequeathed to strangers also. I he Kalals state 
that only a small portion of the property can be bequeathed for charitable 
purposes, there being no distinction between ancestral and self-acquired 
property as regards bequest. All the remaining tribes state that there is no 
restriction as regards self-acquired property, and a small portion of the 
ancestral property also can be bequeathed for charitable, purposes 

None of the tribes admits the power of a proprietor to assign a 
legacy to any of his heirs out of his ancestral immovable property. As 
regards self-acquired immovable property, a proprietor has full power 
among the following tribes :— 

Pathankot —Sainis, 

Batala —Hindu and Muhammadan Jats, Muhammadan Rajputs. 

Gurdaspur —Gujjars, Mallahs, Khatris, Brahmans, Bedis. Sodis 
and Kakkezais. 
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The remaining tribes state that in the case of self-acquired property 
also no legacy can be left to one of the heirs without the consent of the rest. 


This will depend upon the conditions of the legacy. Most of the 
tribes, however, merely state that there exists no custom among them on 
this point.’' 

GURGAON DISTRICT 

“ There is no general cutsom by which a proprietor makes a disposi¬ 
tion of his property to take effect after his death. (All tribes). 


Note :—A few instances may be found, especially of late years, and 
chiefly among the Sayyads, Ahirs, Meos and Jats, in which an attempt has 
been made by word of mouth or in writing, to regulate the dispo c ition ot 
the property after death ; but it is doubtful to what extent these disposi¬ 
tions would hold if disputed, and they are certainly contrary to general 
custom. Sometimes, especially perhaps among the Dhusars and Banyas, 
a proprietor does on his death-bed give some directions about his 
property ; but it is difficult to say whether these are of the nature of legacies 
or deathbed gifts, and to what extent the heirs are considered bound by 
them- It seems clear that the proprietor cannot, without the consent ot 
his near heirs, deprive them of an unreasonably large portion of the im¬ 
movable property, or perhaps of the ancestral movable property, by any 
such disposition" (l). 


HAZARA DISTRICT. 

“ Neither wills nor gifts are customary. Wills are absolutely un¬ 
known, except in the shape of petty dying bequests principally of movable 
property Such bequests are opposed to public feeling, as calculated to 
cause injustice to the ordinary heirs ; but, if confined to petty items, are 
commonly respected out of regard for the deceased’s memory. Gifts of 
small plots of land to daughters or others are occasionally made. But 
practice is infrequent and I am inclined to think it was rarer still prior to 
our rule” (2). 


HISSAR DISTRICT. 

* Answers to Questions Nos . 92 to 94 — 

“ Among Hindu Rajputs, Brahmans and Mahajans a man can make 
a disposition of his self-acquired property to take effect after his death by 
word of mouth or in writing, but he cannot make a will about his ancestral 
property. Among all other tribes the custom of making wills is quite 
unknown, and no man has ever made, whether by word of mouth or in 
writing, a disposition of his property to take effect after his death, whether 
it be self-acquired or ancestral property. 


(1) Tupper’s Customary Law of the Punjab, Vol. II, p. 162. 

(2) Ibid, p. 221. 

* Customary Law of the Hissar District, pp. 62 and 63. 
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“ Among Hindu Rajputs, Brahmans and Mahajans, every person has 
full power over his self-acquired property, and may leave a legacy to any 
one he wishes ; in respect however of his ancestral property, no legacy can 
be left to one of the heirs without the consent of the rest. Among other 
tribes the custom of leaving a special legacy to any one is quite un¬ 
known. 

Yes (a widow who succeeds to immovable property as a legatee, 
takes it in full ownership), but only among the tribes which recognize 
legacies—Hindus, Rajputs, Mahajans and Brahmins—see the previous 
replies—and then only as regards the self-acquired property of the legator.” 

HOSHIARPUR DISTRICT. 

* Answers to Questions Nos. 79 to 80 and 82 .— 

“ Rajputs of Tahsil Garhshankar, Mahtons, Gujiars, Awans, Chhangs, 
Dogars, Brahmins, Khatris and Kalals say there is no custom among them 
by which a man can dispose of his property by will. 

Jats, Rajputs of Tahsils Hoshiarpur and Dasuya, Arains and Sainis 
say that a man has the same power of disposing of his property by will as 
he has of adopting a son. 

Pathans, Sayyads and Sheikhs admit power to will, provided it is in 
writing and duly registered or attested by respectable witnesses. Oral wills 
are not recognized. 

Remark .—As compared with the replies given at last settlement, Jats, 
Rajputs of Tahsils Hoshiarpur and Dasuya, Arains and Sainis who then 
denied the right of disposal of property by will now admit it to a limited 
extent, i,e. 9 to the same extent as a person of these tribes has of making an 
adoption. 

Jats, Rajputs of Tahsils Hoshiarpur and Dasuya, Arains and Sainis 
say there is no limit. 

Pathans, Sayyads and Sheikhs say that a man can dispose of one- 
third of his property by will to any one, but not more unless his rever¬ 
sioners consent 

There is no such custom (relating to a widow succeeding to immov¬ 
able property as legatee, taking in full ownership) i.e. f the person making 
the will must have no lineal male descendants and he can only dispose of his 
property by will to a person he could have adopted. See question? 61, 69 
and 70 on the subject of adoption. It is interesting to notice that Mahtons, 
Gujjars of Tahsil Dasuya, Awans, Chhangs Brahmins, Khatris and 
Kalals have the custom of adoption, but deny the right to devise property 
by will, while Pathans, Sayyads and Sheikhs admit the latter power, 
but have no custom of adoption. 


• Law of the Hoshiarpur. District, pp. 206 to 218. 
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2. The general trend of the courts...is to recognize the power of 
any person to dispose by will of his self-acquired property. 

3 A further principle may also be stated, namely, that a proprietor 
has the same power to devise his property by will as he has of making gifts 
infer vivos . See P. R. 81 of 1877 ; P. R* 48 of 1903 ; P. R* 96 of 
1905.’* 

Judicial decisions* 

90 P. R. 1891—Hindu, Bhatti, Rajputs, Dasuya Tahsil. There is 
no custom by which a bequest of the ancestral 
estate to a near relative in the presence of other 
relatives is permitted. 

115 P, R. 1891—Mahton Rajputs. A will of one-fourth share to 
one of the grandsons in the presence of sons held 
invalid. 

96 P. R* 1905—Jhiwars. A bequest by a sonless proprietor in lieu 
of services rendered to him in favour of one of his 
collaterals is valid without the consent of his other 
collaterals. 

JHANG DISTRICT. 

* Answers to Questions Nos. 110 to 113 .— 

“ All tribes .—Generally a person cannot dispose of his ancestral 
property by will in favour of one of his heirs without the consent of the 
others, but he has a free hand as regards self-acquired property. A man 
can alienate property by will to his near relatives and not to strangers. 
Amongst Hindus a man, if he has no male lineal descendants, or has issue, 
but some one of his collaterals ha? been serving him, can dispose of a 
portion of his ancestral property in his favour, provided the collaterals do 
not object to this. Khojas and other Muhammadan tribes who do not 
profess to follow custom can dispose of their ancestral property in accordance 
with Muhammadan Law. 

No. She (a widow) has a life-interest only and her powers of 
disposal are restricted in the same manner in which her powers as a 
successor to her husband are. 

A proprietor cannot dispose of his ancestral property by a will, 
either verbal or written, without the consent of his next heirs. He can, 
however, do so in respect of his sejf-acquired property and can make a will 
in favour of the next heir. 

In case the next-of-kin consent, then he can make a gift both of 
ancestral and self-acquired property alike. ’ 



POWER OF ALIENATION BY WILL 


* Customary Law of the Jhang District, pp. 54 to 5& 
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Judicial decisions. 

69 P. R. 1896 Dhal Khatris, Shorkot Tahsil. Non-ancestral 
property. Will by a sonless proprietor in favour of 
his sister’s son valid. 

48 P. R. 1909—Muhammadan Dab Jats. The defendant failed to 
establish tint a sonless proprietor is competent 
to make a gift or a will of his ancestral estate to 
his daughter or daughter’s son or that a daughter 
or daughter’s son is entitled to succeed to the 
exclusion of the first cousin once removed of the 
deceased. 

90 P. R. 1915—Sials of Jhang District. On the death of a sonless 
proprietor his two daughters succeeded him. One 
of the two daughters also got some estate from the 
mother of her first husband and some from her first 
husband as his widow. She alienated all this estate 
by a will to her second husband. The plaintiffs 
(collaterals in the 11th degree) contested this 
alienation ; held , that the collaterals had no locus 
to contest alienations made by a daughter except 
in respect of the estate which the latter held in the 
capacity of widow of her first husband. 

A. I. R. 1928 Lah. 940—Where power to will is established under 
Customary Law, the court has no power to assume 
that the principles of Muhammadan Law applied 
to wills, merely because the parties are Musalmans 
by religion. 


JHELUM DISTRICT. 

* Answers to Questions Nos . 78 and 79 .— 

“ Gakkhars— There is a difference of opinion ; the right to make wills 
is not generally recognized, but a large minority state that it may be done 
even in the presence of sons, who cannot, however, be excluded altogether. 
Cases cited are chiefly gifts, not wills. 

Janjuas— The Janjuas also disagree- The Jhelum Janjuas say that 
there is ro custom, though a will was upheld in Bajwala. Of the Pind 
Dadan Khan many men say that wills can be made in favour of near 
relations. Wills, in favour of daughters and daughters’ sons are said to 
have been acted on in Dalwal and Dandot; many agree with the Jhelum 
Janjuas that there is no custom of making wills 

Khokhars , Jalaps , Mughals , Gujjars , and Miscellaneous .— 

No custom of making wills. (There is one case in Pind Dadan Khan 
amongst Khokhars, where the agnates are about to contest the will after 
nearly 12 years’ silence). 


* Customary Law of the Jhelum District. 
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Phophras and Brahmans .— 

There is no objection to bequests of small parcels of land to daughters 
or daughters’ sons, or by way of charity. 

A wans and all Musalman tribes of Chakwal, also Hindus , except 
Brahmans .— 

Ancestral property cannot be disposed of by will, but self-acquired 
property can be so disposed of. 

Jats .—At first stated that wills by way of charity or in favour of 
daughters or daughters* sons for small parcels of land are valid, but after¬ 
wards more correctly that there is no custom. 

Sheikhs .— 

One-third of the estate can be disposed of by will according to Shara. 

Note .—It will be observed that judicial decisions notwithstanding, 
no tribe admits an unlimited power of bequest as regards ancestral land, 
few admit it even as regards non-ancestral, and a limited power of bequest 
of ancestral land is asserted only by a section of the Gakkhars and Janjuas, 
some of the Jats and the Sheikhs and Phaphras. 

The custom of bequest is one of the most fruitful sources of litigation: 
where it exists at all, it is, I believe, a new development, due to an in¬ 
correct entry in the old Riwaj-i-am which the courts have often followed 
in their decisions. Compare in this connection the remarks in para 38, 
Chapter III, of Roe and Rattigan’s Tribal Law, to the effect that in 
general any power of altering the devolution of ancestral property by will 
is not only unknown, but is necessarily opposed to the fundamental princi¬ 
ples of Customary Law. (This dictum has, however, been questioned in 
Punjab Record No. 26 of 1901 in which a will amongst Awans of the 
Shahpur District was upheld.) 

Sheikhs —(The power of bequest) exists to one-third according to 
shara. All other tribes who assert the power of bequest. 

Where the power of bequest exists, there are no special customs 
known.” 


Judicial decisions. 

56 P. R. 1881—Phapra Moghals, Pind Dadan Khan Tahsil. A son- 


less proprietor by custom is competent to make a 
will in favour of his daughter’s son in the absence 
of his own sons. 


109 P. R. 1882—Mahr (Muhammadan), Chakwal Tahsil. By the 


custom of the tribe an heir can be selected, and by 
will right of succession to the entire estate can be 
conferred on him. 


122 P. R. 1884—Jhanjuas of Jhelum Tahsil. Alienation of land in 
favour of a daughter by will is permitted. 
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93 P. R. 1885 Muhammadan Rajputs of the Chakwal Tahsil. A 
proprietor without male issue could by custom 
make a will leaving his entire estate to his daughter 
to the prejudice of his near collaterals. 

21 P. R. 1893—Charmohal, Chakwal Tahsil. A will in favour of a 

widow to the exclusion of step-sons held invalid. 

108 P. R. 1893—Awans. A will in favour of daughter to the exclu¬ 
sion of a brother held invalid. 

83P. R. 1895—Khandaya Chuhan Rajputs, Chakwal Tahsil. A 
will in favour of daughter by a sonless proprietor 
to the exclusion of warisan yek jaddi , held invalid. 

88 P. R 1895—Awans, Talagang Tahsil. A will in favour of a 

distant collateral to the exclusion of a near collate¬ 
ral held invalid. 

22 P. R. 1899— Awans, Talagang Tahsil. The power to transfer an 

ancestral estate by will does not exist among 
Awans. 

56 P. R. 1899—Khots, Chakwal Tahsil. The onus probandi of 

establishing that the devolution of the property by 
will by a sonless proprietor to his daughters to the 
exclusion of his near collaterals valid is on the 
party who asserts it. 

50 P. R. 1902—Mair Mana Rajputs, Chakwal Tahsil. By custom a 
will or a gift by a sonless proprietor of non-ancestral 
immovable estate is valid. But he is not compe¬ 
tent to alienate his ancestral estate by will or gift 
in favour of his sisters son and their wives, who 
were also donor’s sister’s daughters, to the exclu¬ 
sion of his first cousin without his consent. 

132 P. R. 1908—Hamdani Sayyads, Talagang Tahsil. A bequest by 
a male proprietor of his immovable estate is valid 
so far as it effects his self-acquired estate only. 

68 P. R. 1910—Kahuts of Chakwal Tahsil A will in favour of 
sister’s son who was also agnatically related in the 
5th degree and rendered him services, made with 
the consent of his brother, held valid. 

98 P. R. 1912—Kassars, Chakwal Tahsil. A childless proprietor 
'can devise the entire of his ancestral estate in 
favour of his sister to the exclusion of his collaterals 
(6th degree). 

53 P. L. R. 1912—Bargal Jats. A sonless proprietor has no right to 

= 13 1. C. 77 bequeath his estate by will to his daughter’s son to 
the exclusion of his agnatic collaterals. 
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17 P. R. 1913—Kashmiris, Jhelum City, will of self-acquired property 
held valid. 


2 Lah. L. J. 666—Mair Minhas, Chakwal Tahsil. A sonless proprie¬ 
tor bequeathed his land and house in favour of his 
daughter. She in turn after some time made a 
will in favour of her sister’s son and son-in-law. 
The collaterals of her father sued for possession, 
held the will of the sonless proprietor bestowed 
absolute estate on the daughter and hence she was 
competent to bequeath the estate to the defendants. 

A. I. R. 1925 Lah. 71—Kahuts, Chakwal Tahsil. A proprietor has 
= 76 I. C. 123 no power to bequeath by will a portion of his 
ancestral estate in favour of his daughters in the 
presence of his sons 

A. I. R. 1926 Lah 635—Kassars, Chakwal Tahsil. A will of ancest- 
= 96 I. C. 8 5 ral estate is not void but voidable. 

A. I R. 1929 Lah. 19 1 —Gujjars, Jhelum Tahsil. Custom of rnaking 
= 10 Lah 581 wills proved to exist Burden of proving right to 

= 114 I. C. 705 make will is, however, on the party who alleges it. 

A. I. R. 1929 Lah. 146—Kahuts of Chakwal Tahsil, cannot dispose 
of ancestral property by will. 

A. I. R 1931 Lah. 450—Jats of Tahsil Jhelum. They have under 
= 132 I. C. 209 custom the power to bequeath their property to 
their daughters. 


Power of disposition of ancestral property by a Muhammadan of 
Chakwal and Awans or Jats of Jhelum as evidenced by Question 78 of 
Talbot’s Customary Law is not dependent upon whether the devisee is a 
khana-damad or not {Case-law discussed.) 


A I. R. 1931 Lah. 481—Awans, Pind Dadan Khan Tahsil. No 
custom proved enabling a sonless proprietor to 
make a valid disposition of his ancestral property 
by will. 

A. I R. 1933 Lah. 612 — Kahuts of Tahsil Chakwal. A sonless 
= 14 Lah. 553 proprietor is competent to will away his ancestral 
= 141 I. C. 364 property to his daughters. 

A. I. R. 1938 Lah. 527—Mair Minhas (Rajputs), Chakwal Tahsil. A 
will by a sonless proprietor of ancestral or self- 
acquired property in favour of his daughter’s 
daughter is valid in presence of his brother. ( Case- 
law discussed .) 
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JULLUNDUR DISTRICT. 

* Answers to Questions Nos . 79 to 82 .— 

“ All the tribes of the Nakodar and Phillour Tahsils state that a man 
can dispose of his self-acquired property by a written will but he cannot so 
dispose of his ancestral property. The Sayyads, Sheikhs, Mugbals, Pathans 
and miscellaneous Muhammadans of the Nawanshahr Tahsil also say so ; 
the other tribes of this tahsil say that the custom of making a will does not 
exist among them The Pathans, Sayyads and Sheikhs of Jullundur Tahsil 
state that a man with full rights may dispose of his property by a written 
deed, while the other tribes of this tahsil say that they have no right to 
make a written or oral will. 

“ Where wills are permitted legacy can be left to one of the heirs 
without the consent of the others but only about self-acquired property. 

“ Where a widow succeeds to immovable property as a legatee she has 
only a life-interest and can mortgage it in case of actual necessity and in 
case of marriage of her daughter when collaterals refuse to pay the 
expenses. 

" In the Nakodar Tahsil a widow has a full right about the self- 
acquired property of her husband, but as to ancestral property she has no 
right to alienate it.” 

Judicial decisions. 

46 P. R. 1880—Pathans. By custom a proprietor cannot interfere 
with the interests of his descendants in his estate 
by way of will without their consent. 

171 P. R. 1889—Awans of Jullundur Tahsil By custom a widow in 
possession was not entitled to bequeath the entire 
estate of her husband to her unmarried daughter. 

75 P. R. 1912 —Muhammadan Rajputs of Mauza Bhura, Nawanshahr 
Tahsil. A proprietor became Christian and made 
a will in favour of his daughters and their issue. 
His nephews contested the will. Held , the powers 
of collaterals to contest an alienation are not 
affected or diminished by the simple reason that 
the alienor has adopted Christianity as his faith. 

122 P. R. 1916—Arains of Jullundur City. The power of alienation 
inter vivos and the power of testation go together ; 
consequently an alienation of ancestral property 
being found liable to be controlled by a collateral 
of the alienor descended from a common ancestor, 
who originally owned it, it followed that it could not 
be transferred by will. 




* Customary Law of the Jullundur District, p. 57. 
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A. I. R. 1925 Lah. 110—Rajputs of Guna Chaur, Nawanshahr Tahsil. 
= 78 I. C. 183 The onus is on the alienee to justify alienation by 
will of ancestral estate in favour of a distant 
collateral in the presence of nearer collaterals. 


A. I. R. 1927 Lah 261—Sabzwari Sayyads of Maw, Phillour Tahsil. 
= 8 Lah. 149 By special custom a bequest to a daughter of the 
= 101 I. C. 818 ancestral estate is valid. 


KANGRA DISTRICT. 

* Answer to Question 85 .— 

“ The Brahmans of Palampur Tahsil and the Gaddis of Kangra Tahsil 
state that there is no custom of making wills or verbal dispositions of 
property. The other tribes state that a man cannot dispose of ancestral 
property in a manner contrary to the general rules of inheritance. He can, 
however, dispose of self-acquired property and movable property in any 
way he likes. 

A widow succeeds only to a life estate, and her power to dispose of 
such property is governed by the rules laid down in the answer to 
question 45.” 


Judicial decisions. 

121 P. R. 1893—Bhojkis of the temple at Bhawan. Kangra Tahsil. 

Bhojkis or hereditary priests sued as heirs of one G, 
to recover certain movable and immovable property 
left by his widow, J, and the defence pleaded a 
gift or bequest by J to K, as her adopted son. 
Held , that the most important part of the property 
in dispute was acquired by J, as representing her 
husband, and succeeding to his brother’s widow, 
whether rightly or wrongly, and the bequest as to 
this was certainly invalid, that the widow’s savings 
from the Birt income were invested in jewellery 
and the ornaments if given or bequeathed apart 
from inherited estate, the gift or bequest would 
have been a valid one. However that the ac¬ 
cumulations thus invested were not separated from 
the estate but mixed up with it, and disposed of 
along with it, and the bequest was accordingly, 
altogether invalid. 


* Customary Law o£ the Kangra District, p. 144. 
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KARNAL DISTRICT. 

* Answer to Question No . 57 .—(Panipat Tahsil and Karnal Purgana). 
“ Rajputs of Panipat town followed by the Sayyads of Baras, Panauri, 
Jalpahnr and Sayyadpura state that the entire estate may be disposed of by 
will in favour of a male or female relative by a male proprietor. Rors state 
that acquired property only may be disposed of by will by any proprietor. 

Bairagis and Kambohs state that a male proprietor may direct the 
disposition of all his property after his death by oral or written direc¬ 
tions. No other tribe admits testamentary dispositions. 

Note .—These answers are in substance the same as those recorded at 
last settlement and the tribes have refused to alter them. It is, however, 
difficult to believe that the custom would be recognized as binding in a 
Court of Law. The only instance that could be found was the case of 
Nazir Ali Khan, son of Fatteh All Khan, who, in default of issue and in the 
presence of a widow and a step-brother made a will in favour of his real 
brother, vide records of last settlement (Panipat, Taraf Rajput). But the 
case is hardly strong enough to establish a custom. For while the widow 
probably not contest the will it properly maintained, the claim of the step¬ 
brother was inferior to that of the beneficiary under the will. ’ 

LAHORE DISTRICT. 

f Answers to Questions Nos. 106 to 109. 

“ All tribes (except Rajputs, Arains and Dogras)—A man can 
dispose of his self-acquired property of whatever value by verbal or written 
will, but he cannot so dispose of his ancestral property. 

Rajputs say that a man may dispose of his property of whatever kind 
(ancestral or acquired) by a written deed but not by verbal will 

The Arains say the same as Rajputs, but limit the testator’s power to 
one-third of the whole property. 

Dogras have no custom of disposing of property by will. 

All tribes —Where the power of will is recognized no rule limiting its 
exercise exists except as noted under answer i 06. 

All tribes— W T here wills are permitted, a person making a will has 
a right to leave a legacy to one of his heirs without the consent of the 
rest. 

All the tribes limit her (widow’s succeeding as a legatee) rights to a 
life-estate as noted under question No. 56.’’ 

Judicial decisions. 

62 P. R. 1876—Hindu Jats- Under the terms of the XV ajib-ul-arz 
childless Hindu Jat was incapable of disposing of 
ancestral immovable property by will. 

* Customary Law of the Karnal District (Panipat Tahsil and Karnal Purgana), 

p. 47. 

f Customary Law of the Lahore District, p. 48. 
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12 P. R. 1877.—Jats of Nurpur, Lahore Tahsil. By custom a will 
by a proprietor of his estate to his sister’s son is 
valid. 

128 P. R. 1888.—Dhanoa Jats, Kasur. A will of an immovable estate 
by a sonless proprietor in favour of a distant re¬ 
lative in preference to a near one is invalid. 

11 P. R. 1908.—Rattal Jats of Mauza Jallo, Lahore Tahsil. As a rule 
collaterals beyond the fifth degree, or at most the 
seventh degree of relationship are not recognized 
as entitled to control the action of a sonless pro¬ 
prietor in respect of disposition. The collaterals of 
the eighth degree failed to establish a right to oust 
the daughters or to contest an alienation of ances¬ 
tral property in favour of the daughters. 


66 P. R. 1911—Arains of Kasur Tahsil. An Arain agriculturist being 
dissatisfied with one of his sons separated him, 
giving him his share of the family estate as it then 
stood ; held, that he could exclude that son from 
further participation in the family estate and that 
he was entitled to bequeath his remaining estate 
with its subsequent accretions to his other sons. 


49. P. R. 1915.—Gul-farosh Arains of Lahore City. Special custom 
proved under which a will is valid. 

A I. R. 1936 Lah. 687.—Customary Law of Lahore District by Mr. 
= 166 1. C. 386 Bolster, Question 106, states that a sonless pro¬ 
prietor can make a will of self-acquired property. 


LUDHIANA DISTRICT. 

* Answers to Questions Nos 76 to 79 .— 

“ All tribes reply that wills and legacies are unknown. Wills are very 
seldom executed, and there are no Ludhiana cases of printed judicial 
decisions. Whenever the collaterals have contested a will they have 
succeeded. 

The courts usually act on the rule of law that the right to will is co¬ 
extensive with the right of gift inter vivos but the rule does not appear to 
be consonant with district custom. 

The consent of all heirs would be necessary to an alienation by 
devise. 

No custom (of a widow succeeding to immovable property as a 
legatee). She would probably take only a widow’s interest. The rule of 
law appears to be that no one can create by will in favour of a woman a 
more extensive estate than she could inherit at law.” 


* Customary Law of the Ludhiana District, pp. 109 and 110. 
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Judicial decisions. 

51 P. R. 1913. Udasi Fakirs of Jagraon Tahsil. The father while 
bachelor made a will in favour of his Chela . The 
will was not found after the testator’s death. Held , 
that the court was justified in assuming that the 
testator revoked the will. 

MIANWALI DISTRICT. 

* Answers to Questions Nos . 1 to 4 , Section VIII .— 

“ All Musalmans .—A proprietor can make a disposition of his property 
to take effect after his death, provided that it is made in writing. A dis¬ 
position by word of mouth is not considered valid. 

Hindus .—A proprietor can make by word of mouth or in writing a 
disposition of his property to take effect after his death.” 

“ All Musalmans •—A proprietor can bequeath all his property, but 
ordinarily no disposition is made when there are lineal male descendants. 

Hindus .—A proprietor can bequeath the whole of his self-acquired 
property. He cannot make a disposition of his ancestral property, except 
in so far as to alter the shares of his sons or other heirs. With the consent 
of the heirs, he cannot bequeath the whole of the ancestral property as well.” 

“ All Musalmans .—A legacy may be left to one of the heirs without 
the consent of the rest But ordinarily a son is not deprived entirely of 
inheritance although altering the shares of sons or other heirs is permitted. 

Hindus .—The whole property cannot be bequeathed to one heir with¬ 
out the consent of the rest. A proprietor may however nominate in his life¬ 
time one of the heirs as the fit successor, so that he may after his death 
take a larger share of the property than the others.” 

“ All Musalmans .—A widow who succeeds to immovable property as 
a legatee takes it in full ownership or subject to the conditions in which the 
property is bequeathed to her. 

Hindus .—A widow has only a life-interest in the property to which 
she succeeds to as a legatee and cannot alienate it.” 

MONTGOMERY DISTRICT. 

t Ansxvers to Questions Nos. 101 to 110 (Pakpattan and Dipalpur 
Tahsils).— 

“(1) All Muhammadans of Tahsil Pakpattan except Pathans, 
Mahtams of Tahsil Pakpattan ; Arains, Mahtams^Jat Sikhs of Tahsil 
Dipalpur , Sayyads of Hujra of Tahsil Dipalpur .—Cannot leave a legacy 
(to one of the heirs without the consent of others). 


* Customary Law of the Mianwali District, p. 40. 

f Customary Law of the Montgomery District (Pakpattan and Dipalpur Tahsils), 
pp. 42 and 43. 
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(2) Khatris, Aroras of Tahsil Pakpattan; Sayyads of Dipalpur 
Town —Can give a legacy to one of the heirs with the consent of the other 
heirs. The fact that the property is ancestral or acquired makes no 
difference. 

(3 ) J at Sikhs, Kambojs, Pathans of Tahsil Pakpattan ; Pathans, 
Moghals, Aroras of Tahsil Dipalpur .—Cannot give a legacy out ot the 
ancestral property but can do so out of the acquired property. 

(4) Khatris of Tahsil Dipalpur .—The Saegal Khatris state that a 
man can give a legacy to any one he likes. All the other Khatris state 
that he cannot deprive a particular heir of his share, but that he has the 
right to give larger or smaller share to a particular heir than he would 
otherwise get if the property were distributed equally. 

“(1) All Hindus and Mnsalman tribes of Tahsil Pakpattan , 
and Sayyads, Pathans and Mogals of Tahsil Dipalpur. She (a widow) 
has full ownership but subject to the conditions, if any, mentioned in the 
legacy itself. 

(2) All Hindu tribes of Tahsil Dipalpur— She is only entitled to 
maintain herself out of it till second marriage or death. 

(3) Arains, J at Musalmans , Rajput Wattus, Rajput Musalmans , 
Qureshis of Tahsil Dipalpur.— Have no custom of wills and legacies. 

“(1) Khatris , Aroras [Dahra), J at Sikhs of Tahsil Pakpattan; 
Sayyads of Hujra and Mustafabad; Pathans , Mogals , Mahtains, 
Saegal Khatris of Tahsil Dipalpur .— 

A proprietor can dispose of by written directions his movable or 
immovable ancestral or acquired property. 

(2) All other Hindu tribes; all Mnsalman tribes of Tahsil Pakpat¬ 
tan and Aroras of Tahsil Dipalpur .—Can give by written directions his 
acquired property but not ancestral. Aroras of Tahsil Dipalpur state that 
he can dispose of it even verbally. 

(3) Sayyads of Dipalpur Town— Acquired property can be given to 
a man of any tribe, but the ancestral property he can only give to his near 
relatives who are entitled to it- 

(4) Jat Sikhs of Tahsil Dipalpur—Can give movable but not 
immovable property. 

(5) Khatris of Tahsil Dipalpur except Saegal got . If he has no 
children he can give the acquired property to any one he likes, but the 
ancestral property he can only give to heirs. 

(6) A rains of Tahsil Dipalpur .—Cannot give. 

“(1) Khatris , Aroras (Dahre) of Tahsil Pakpattan ; Mahtams of 
Tahsil Dipalpur— Wherever he has such power, he can give as much 
property as he likes without the consent cf his heirs. 
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(2) Aroras (Utradhi), Jat Sikhs, Kambojs, Pathans of Tahsil 
Pakpattan; Sayyads, Mo gals, Pathans, Khatris, Aroras of Tahsil 
Dipalpur. —He can give away as much of his acquired property as he likes, 
but not the ancestral property. No one’s consent is necessary. 1'he above 
mentioned tribes of Pakpattan Tahsil can give even the ancestral property 
if the reversioners agree. 

(3) Mahtams and all Musalman tribes, except Pathans of Tahsil 
Pakpattan. —Can give acquired property as he likes. He has no power 
to give away any portion of the ancestral property or interfere with the size 
of the legal shares of each heir even if the heirs agree to it. 

(4) Arains, Jat Musulmans, Rajput Musalmans, Rajput Wattus, 
Qureshis, Kambojs —Have no such custom.” 

Judicial decisions. 

170 P. R. 1888—Pathans of Dipalpur Tahsil. By custom a will by 
a proprietor of his acquired estate is valid. 

MULTAN DISTRICT. 

* Answers to Questions Nos. 107 to 110. 

“ Muhammadans of Multan, Shujabad and Lodhran, and rural Hindus 
of the Multan Tahsil, state that a man can alienate a portion only of 
ancestral property by will to one of the heirs without the consent of the 
others. All tribes of Mailsi and Kabirwala and Hindus of Lodhran are 
agreed that he cannot dispose by will of ancestral property, contrary to the 
established rules of inheritance. 

The opinion of the Hindus of Shujabad is divided Hindus of 
Multan City except Pushkarna Brahmans follow Hindu Law and Khud- 
dakkaand Saddozai Pathans and the family of Hakim Shah Bakhsh 
Shah Qurerhi of Multan and Jablas, Saddiqi Qureshis Lodhran and the 
family of Diwan Muhammad Baqir Shah of Shujabad Tahsil follow 
Muhammadan Law. 

The Kharals of Multan Tahsil and all Muhammadan tribes of 
Shujabad, Kabirwala, Lodhran and Mailsi, are agreed that a widow has 
absolute power if she has been invested with full ownership under the terms 
of the will. The remaining Muhammadans of the Multan Tahsil qualify 
the above answer by saying that she has absolute power, provided she 
belongs to the husband’s tribe and has no male issue. Hindus of Shujabad, 
Mailsi and Kabirwala state that she has full power over the property, if so 
provided in the deed of will Hindus of Multan and Lodhran say that a 
widow’s interest is limited. 

Both Hindus and Muhammadans of Kabirwala say that no man can 
dispose of his ancestral property by will contrary to the recognized rules of 
succession. 


* Customary Law of the Multan District, pp. 355 to 369. 
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A)] other tribes are agreed that a man can make a written or verbal 
distribution of a portion of his patrimony. If it is verba], it must have 
taken place in the presence of the panchayat . 

But all tribes of Mailsi, Rajputs, Biloches, Arains, Khokhars and 
Mahtarns of Multan would not recognize verbal dispositions. 

There is no difference of opinion in regard to self-acquired property 
which a man can dispose of in any way he likes. 

The tribes, who recognize the existence of such power, are not 
definite as to the proportion of the ancestral property which can be so 
disposed of. A man can give a much larger share with the consent of his 
next heirs ” 

Judicial decisions. 

2 P. R. 1881 — Kapuria Hindus. By custom relatives more remote 
than the great grandsons and collaterals can contest 
alienations of the ancestral estate; but they cannot 
do so in respect of the acquired estate or of the 
estate derived from maternal line by succession. 

7 P. R. 1886—Aroras of Multan City. The onus lay on the plaintiff 
to establish that a will of ancestral estate in favour 
of a daughter’s son to the exclusion of a brother is 
invalid and that he had failed to discharge it. 

A. I. R. 1930 Lah. 969—In Kabirwala Tahsil the custom is that a 

= 129 1. C- 214 man cannot dispose of his ancestral property by 
will contrary to the recognized rules of succession, 
and before any body can lay his claims to such 
property under will, this custom has to be rebutted. 
There is no custom of death-bed gifts also, though 
a man, if in his senses at that time, can give away 
a small portion of ancestral property in charity, but 
the gift should be reduced to writing. 

MUZZAFARGARH DISTRICT. 

* Answers to Questions Nos . 106 to 109 .— 

“Juts of Leiah —The general practice is that a person cannot dispose 
of by will in favour of one of his heirs his property without the consent of 
the other heirs, whether the property be ancestral or self-acquired. There 
had, however, been the undermentioned one instance wherein the whole 
property was alienated by will to the eldest son, depriving the younger sons 
without their consent. 

The Biloches of Leiah Tahsil, the Jats, Biloches, Sayyads and 
Kureshis of Muzaffargarh Tahsil , and Jats, Biloches, Path.ms, and 
Hindus of Alipur Tahsil —A person cannot dispose of his property by 
will in favour of one of his heirs without the consent of other heirs. 

Customary Law of the Muzaffargarh District, pp. 112 to T20. 
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The Pathans, Sayyads , Kureshis and Hindus of Lei ah Tahsil, Jats, 
Biloches, Pathans, Kureshis and Hindus of Kot Adu Tahsil and Pathans 
of Muzajfargarh Tahsil. —A man cannot alienate his ancestral property 
by will to one of the heirs without the consent of the others. He 
may, however, do so in respect of self-acquired property.” 

The Jats, Pathans and Hindus of Leiah Tahsil and the Hindus of 
Muzaffargarh Tahsil say that a widow has full power over the property 
received by her, if so provided in the deed of will. 

Jats , Sayyads , Kureshis of Leiah Tahsil, Pathans of Kot Adu, 
Muzaffargarh and Alipur Tahsils, and also Kureshis of Alipur Tahsil .— 
A proprietor can make a will either verbal or written disposing of his 
acquired property, but not of his ancestral property. Among Jats of Leiah, 
there have, however, been instances wherein ancestral property was also 
disposed of by will. 

Biloches and Hindus (Leiah Tahsil ).—A man can dispose of his 
property by a will either verbal or written, but there is an instance among 
Hindus when such a will was not acted upon by mutual agreement of the 
parties on the heirs raising objection to it. 

Pathans (Leiah Tahsil).—Vide answer of Biloches of Leiah Tahsil, 
but some Pathans of this Tahsil say, that the ancestral property cannot be 
disposed of by will, while some say that no person can dispose of his pro¬ 
perty of either kind by a will. 

Jats and Biloches {Kot Adu Tahsil). —Some persons of both these 
tribes say that among them a proprietor can dispose of his property either 
self-acquired or ancestral by will, while some say that he can do so only 
in case of self-acquired property ; some assert that none can dispose of his 
property either acquired or ancestral by means of a will. 

Hindus (Kot Adu, Muzaffargarh and Alipur Tahsils). —A proprietor, 
who has sons, can dispose of his self-acquired property by a will which 
should be in writing. He cannot do so in respect of ancestral property. In 
case he has no sons the ancestral property can also be disposed of by means 
of a written will. 

Jats and Biloches (Muzaffargarh Tahsil), and Biloches of Alipur 
Tahsil. —A proprietor cannot dispose of his property either self-acquired 
or ancestral by means of a will oral or written, without the consent of his 
next heirs. One Allah Dad of Jatoi, however, says that a proprietor can 
do so by a written will. 

Sayyads (.Muzaffargarh Tahsil)—A proprietor cannot dispose of his 
ancestral property by a will either verbal or written without the consent of 
his heirs. He can, however, do so in respect of self-acquired property. 
There have, however, been instances wherein the ancestral property was . 
also disposed of by a will. 
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Kureshis (Muzaffargarh Tahsil). —As Sayyads of Muzaffargarh, one 
Aziz Ahmed Kureshi, asserts that a proprietor can dispose of his property 
either ancestral or self-acquired by a will. There are no instances in support 
of this allegation and in the absence of instances his statement is of no 
value. 

Jats {Alipur Tahsil ).—Some answer in the affirmative, while others 
say that this cannot be done without the consent of the collaterals. 

Sayyads (Alipur Tahsil ).— Vide answer to Question 106. 

Among the tribes who recognize the existence of such power (of 
testation), it depends on the wish of the testator whether he bequeaths a 
whole or part of his property. The conditions laid down in answer 108 
will apply.” 

PESHAWAR DISTRICT. 

* Answers to Questions Nos. 92 to 95 .— 

“ The Khwajas, Sayyads of Peshawar centre, Gigianis, Muhaminad- 
zais, Duranis and Khattaks all stated that a proprietor has power to dispose 
of his property by oral or written testament. The Kamalzai, Amazai and 
Yusufzai representatives, except Khan Bahadur Muhammad Ibrahim Khan, 
Mukarrab Khan and Khushal Khan and the Utmanama and Razzar 
representatives, except Majid Ullah Khan of Beka held the same opinion : 
no clear instance of a contrary custom were brought forward by those who 
differed from the majority. The Bara Mohmands, Khalis and Daudzais 
were inclined to refer all questions of wills to be test of Shariat 9 but an 
instance of absolute freedom of testamentary disposition was quoted among 
the Mohmands of Kotla, while Khalils and Daudzais were unable to quote 
any instance of a will being upset or disregarded. The Halimzai and 
Tarakzai Mohmands restricted the power to make a will by two condi¬ 
tions, first that the will should not favour strangers, and second that it 
should not pass over heirs. 

The Gigianis, Muhammadzais, Duranis, Kamalzais, Amazais, 
Yusufzais, Khattaks, Urtnurs, Uriyas Khels, Besuds, Awans, and Khands 
acknowledged no restrictions on the power of bequest. The Khwajas, 
Bara Mohmands, Khalils and Daudzais stated that bequests can only be 
made in favour of persons who are not heirs, and that no will can be made 
merely to affect the shares of heirs as among themselves, except with the 
consent of the heirs concerned : these tribes also stated that a moribund 
person cannot dispose of more than one-third of his estate by bequest. The 
Sayyads of Naushera circle stated that a proprietor has power to disinherit 
a son of any other heir, and that he can also vary the natural shares of the 
different heirs by testament. The Kaka Khels, on the other hand, asserted 
that a proprietor was incapable of entirely disinheriting his natural heirs, but 


* Customary Law of the Peshawar District, pp. 21 and 22 
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that for good cause he might vary their respective shares. Both Naushera 
Sayyads and Kaka Khels stated, after great hesitation, that a man might 
not by will dispose of a larger portion of his estate than is permitted by 
Shara. 


Power of bequest is not in any case dependent on the consent of heirs 
other than the legatee. It is restricted only by the limitations noted in the 
foregoing paragraph. 

The Utmanama tribes and Razzars, A wans and K hands said they 
were unaware of any custom determining the degree of ownership which a 
widow legatee may possess over immovable property. Khvyajas, Bara 
Mohmands. Khalils, Daudzais, Gigianis, Muhammadzais of Charsadda 
centre and Duranis allowed that the ownership of the widow legatee was 
full and absolute. The Uriya Khels, Urmurs and Besuds only gave her an 
interest terminated by her remarriage or death. The Muhammadzais of 
Naushera centre and the Khattaks gave her the same interest in immov¬ 
able property bequeathed to her as a legacy as in immoveable property 
inherited by her in a case of intestate succession. 


Judicial decisions. 

34 P. R. 1884—Muhammadan Khalils. By custom a sonless proprie¬ 
tor is authorised to make a will of his entire 
property to his sister's sons and sister s husband 
to the exclusion of a great-grandson of his grand¬ 
father. 

176 P. R. 1888—A wans. Bequeathing of self-acquired estate by an 
Awan proprietor to the defendant's mother (daugh¬ 
ter or step-daughter of the proprietor). 

44 P. R. 1897—Khalils of Peshawar Tahsil. A will in favour of his 
daughter by a sonless proprietor in the presence of 
collaterals (4th degree) is valid by custom. 

24 P. R. 1898—Pathans (Khan of Zaida family). The onus of 
establishing the validity of a will by custom rests 
on the party alleging it. Customary Law makes a 
distinction between the power of making aliena¬ 
tion inter vivos and of wills which are to take 
effect after death. 

80 P. R. 1901—Pathans. By custom the power of disposing of an 
estate by a proprietor inter vivos or by will as he 
pleases is allowed, 

69 I. C. 853—Kamalzai Pathans. Subject to the following restrictions 
a Kamalzai Pathan can make a will 
{a) He cannot disinherit a minor son, and 
(6) He cannot disinherit an adult son except for disloyalty. 
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RAWALPINDI DISTRICT. 

* Answers to Questions Nos. 37 and 38 . 

“ In Rawalpindi Tahsil, Sayyads, Gakhars, Gujjars, Khattars, Awans, 
Rajputs and Hindus reply that a proprietor can will away all his self- 
acquired, but only a portion of the ancestral property; a woman cannot 
make a will. The Gakhars limit the power of testamentary disposition of 
ancestral property to a third of the whole .In Gujar Khan Gakhars reply 
that an owner can will away his property within his tribe only. He can 
will away from the reversioners but only to a fellow-tribesman, such a 
disposition need not be limited to a portion only of the property, nor need 
the will be reduced to writing. Awans reply that a will, verbal or written, 
giving a share or the whole of the property is good by custom if it alienates 
within the tribe, and a will to a stranger is not valid. 

Gujjars reply that a will within the tribe to any one, however 
distantly related, is good, and the reversioners cannot object. Pakhral 
Rajputs say that a will of a share or the whole of the property within the 
caste is good if executed in favour of a collateral, but bad if in favour of 
any one not a collateral. 

Narwe, Manhas and Rathial Rajputs and Qureshis reply that there is 
no custom of making wills, and that alienation by will would not be good 
by custom. 

Moghals reply that a will is good if within the tribe. 

In Kahuta all tribes reply that there is no custom entitling a 
proprietor to make a testamentary disposition of his property. The 
Gakhars, when shown the example in the Pharwala family quoted among the 
examples of last settlement, reply that the will was not supported by 
custom, but was respected through affection. Similarly rules affecting 
only small portions of a property would probably be carried into effect. 

In Murree Dhunds deny any custom of testamentary disposition. 
Sattis, Dhanials and Khotwals reply that an owner cannot will away the 
whole of his property, but that a will disposing of a small portion only 
would be good by custom. 

This is very doubtful point (Can a testamentary disposition of 
property be made only with the consent of the heirs, or contrary to their 
tribes ?), and I should hesitate to say that any clearly defined custom had 
been made out in the case of any tribe. 

In Rawalpindi Tahsil the reply by all Muhammadan tribes is that as 
the power of will extends only to self-acquired property or a share of the 
ancestral property, the consent of the heirs is not necessary. Hindus reply 
that self-acquired property can be willed away without the consent of the 
heirs, but not even a portion of ancestral property. No instances are given. 



* Customary Law of the Rawalpindi District, pp. 61 to €4. 
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In Gujar Khan Gakhars, Awans, Gujjars, Pakhral and Bhatti Rajputs 
and Moghals reply that a proprietor can make a testamentary disposition 
of his property without the consent of the heirs. 

Brahmans reply that a will to a collateral does not require the consent 
of the heirs. Any other will does require such consent. 

In Murree Dhanials, Sattis and Khetwals say that the consent of the 
heirs is necessary before even a share of the property can be willed away. 

Nowhere have any instances been quoted, nor have I been able to 

discover any. In all probability the question has never arisen and there is 

in reality no custom.’’ 

Judicial decisions 

136 P. R. 1888—Kahars of Fatehjang Tahsil. Bequeathing his 
entire share in a joint holding by a sonless 
proprietor to his sister’s son to the exclusion of 
nephews held invalid 

43 P. R. 1891—Gujjars. A father had no power to disinherit a son 
by conveying the whole of the estate by gift to 
another son. 

97 P. R. 1892 —Gujjars of Dhok Nur, Rawalpindi Tahsil. A 
bequest by a sonless Gujjar to a stranger, an 

Awan, was not valid by custom. The bequest 

was of ancestral estate in the presence of a son of 
the donor’s brother’s son. 

93 P. R. 1905—Aroras of Mauza Kuri. A sonless proprietor is 
competent to make an absolute bequest of his 
entire acquired estate in favour of his wife in the 
presence of his uncle. Further, his wife was 
empowered to make an alienation in favour of her 
daughter and the uncle could not contest it. 

62 P« R. 1906—Gujjars of Gujar Khan Tahsil. A sonless proprietor 
is competent to bequest the entire of his ancestral 
estate to his daughter and daughter’s son to the 
exclusion of his near collaterals 

15 P. R. 1907—Awans of Rawalpindi Tahsil. A bequest of ancestral 
estate by a sonless proprietor in favour of his 
daughter is valid to the exclusion of his own 
brother. 

4 P. R. 1909—Chima Jats. A bequest by a childless proprietor of 
his ancestral estate in favour of his distant colla¬ 
terals in the presence of near agnates is valid. 

43 P. R. 1916—Gujjars of Gujar Khan Tahsil. It is not established 
that by custom a childless proprietor can alienate 
the entire of his estate to his mother and his 
mother’s brother to the exclusion of near collaterals. 
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, I. R. 1923 Lah. 559—Sayyads of Gujar Khan Tahsil. A testator 
77 I. C. 538 bestowed an absolute estate upon his brother and 
daughter and a portion to his widows. To propi¬ 
tiate his brother for his bestowal of absolute estate 
upon which the widow bestowed upon him a 
greater portion of his estate upon which the 
brother consented to the will, held , that the estate 
bestowed upon the widow was absolute estate. 

I. R. 1934 Lah. 738—Minhas Rajputs of Rawalpindi Tahsil. A 
sonless proprietor cannot dispose of his ancestral 
property by a will. 

I. R. 1937 Lah. 525—A wans. There is an unrestricted power to 
make a will, even in respect of ancestral property, 
in favour of the persons of the same tribe and a 
will of ancestral property made by an Awan in 
favour of his daughters is valid. 


ROHTAK DISTRICT. 

* Answer to Question No. 93A. — 

“ Jats, Ahirs, Hindu Rajputs of Jhajjar, Brahmans and Pathans of 
Guriani zail, have no custom of making wills and say that, if any one made 
one it would be inoperative. Pathans of Gohana and Hindu and Muham¬ 
madan Rajputs of Gohana and Rohtak say that a will must be in writing and 
is complied with, but must not transgress the recognized rules of inheritance 
of ancestral property. Pathans of Jhajjar outside Guriani zail and Sheikhs 
of Jhajjar say that a man can make a will orally or in writing, dealing with 
one-third of his property, movable, or immovable, ancestral or acquired, but 
not with more No instances are produced by Pathans or Rajputs of a will 
except one by Mussammat Dhana, Rajputni of Gohana, in favour of Allah- 
bad son of Faujdar Khan, and this was never operated on.’' 

SHAHPUR DISTRICT. 

f Ansxvers to Questions Nos 1 to 4 , Section VllL — 

“ All tribes — 

A proprietor can make a disposition of his property to take effect 
after his death, but it must be made before trustworthy witnesses, and 
should, if possible, be in writing. 

Note. —Although this is the answer made by all the tribes there are 
extremely few instances of a genuine will, the disposition made being often 
more of the nature of a gift than of a will. There is no true custom in any 
tribe of making wills and the vagueness of the answers and fewness of the 
instances shows that this is the case. The custom, such as it is, is entirely 
a new one and is contrary to the whole spirit of the tribal custom It is. 


* Customary Law of the Rohtak District, p, 46. 
t Customary Law of the Shahpur District, pp. 63 and 64.' 
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however, growing, and appears to be least rare among the Awans and the 
Hindus. It is, so far as it exists, limited in many directions, and the 
power to dispose of property by will in no case exceeds the power to 
dispose of it by gift. All say that a man having agnate descendants cannot 
execute a will to alter the disposition of his property among them after 
death, and the instances given are almost all of cases in which a man 
having no sons has attempted to alter the disposition of his property, so as 
to divert it from the agnate heirs to other relatives, such as daughters, 
daughters husband or daughter’s sons. In some of these cases the will has 
not been acted on, in others it has been wholly or partially carried out, 
generally because the agnates did not think it advisable to fight the case to 
the bitter end. Some say the will must be written and registered, must 
be executed in the man’s full senses and can only be in favour of a near 
relative. Others say it must be in favour of a person, of the executant’s 
own tribe. Others go so far as to say a will may be made verbally just 
before death. The fact is, as above said, that there is nowhere any true 
custom of making wills, and that if the true spirit of tribal custom is to be 
followed, no will should in any circumstances be held binding on the heirs. 
If the proprietor has not carried out his wishes regarding the disposition of 
his property during his life-time, a will executed by him should be consider¬ 
ed as nothing more than the expression of his wishes, and should be held 
to have no binding force whatever. 

So far as the power of bequest exists, it is subject to numerous limi¬ 
tations and in no case exceeds the power of gift. A man having agnate 
descendants cannot execute a valid will. There is no fixed share up to 
which a proprietor can bequeath part of his property. 

So far as the power of bequest exists, a legacy can be left to one Of 
the heirs without the consent of the rest. 

There is no instance of a widow’s having succeeded to immovable 
property as a legatee.” 

Judicial decisions. 

33 P. R. 1891—Khokhars of Wadhan. A bequest by a sonless 
proprietor of his immovable estate in favour of his 
sister’s son was invalid as it was not a gift made 
during the life-time of the donor. 

26 P. R. 1901—Awans. A bequest by a sonless proprietor in favour 
of his daughter’s son is valid in the presence of his 
own brother. 

13 P. R. 1902—Awans, Khushab Tahsil. A father has no power to 
distribute his ancestral estate in unequal shares 
and disinherit a lawful son. But the rule is 
otherwise regarding self* acquired estate. 
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72 P. R. 1913—"Khokhars of Mauza Chandua. A sonless proprietor 
cannot make a will of his ancestral estate to his 
daughters in the presence of his collaterals (5th 
degree). 

A. I. R- 1936 Lah. 210—Among the miscellaneous Musalman tribes 
including Sayyads of the Shahpur District, there 
is no general power of devising property by will 
in favour of daughter’s sons. 


SIALKOT DISTRICT. 

* Answer to Question No. 81 .— 

“ A will can be made whether oral or written. The whole of the self- 
acquired property and not more than one-twentieth of the ancestral property 
can be disposed of without any restriction in favour of an alien. More than 
this cannot be willed away without the consent of the heirs. There is a 
strong body of opinion, however, that no ancestral property can be disposed 
of by will so long as any collateral exists. 

The tribes of PaSrur Tahsil (except Kakkazais) say that no will can ' 
be made in favour of an alien (qhair qautn). 


Judicial decisions. 

10’P. R. 1892—Kakkazais of Naushera, Pasrur Tahsil. There is 
a distinction between the power of gift and the 
power of bequest. There exists a very exceptional 
power of transfer by will by a widow in favour of 
her daughter’s son. Even if the widow’s alienation 
is assailed the daughters are entitled to succeed 
under their father’s will. 


Section III. 

GIFTS. 

124 . (1) There is a general presumption regarding 

gifts relating to ancestral property that these are invalid 
under customary law, This presumption, however, is 
variable and rebuttable. The presumption is strongest 
of all where there are sons and is weakened where the 
donee is a near i-elative. 

(2) Generally, a proprietor cannot distribute his 
estate unequally amongst his heirs, or make a gift to one 
agnate heir to the prejudice of another. 


* Customary Law of the Sialkot District, p. 52. 
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(3) Similarly, ordinarily a proprietor cannot make a 
gift to a daughter or daughter’s sons or husband, in the 
presence of agnates without their consent, except where 
such gifts are usually allowed to be made to a daughter 
who, with her husband, has taken up her permanent 
residence with her father or where the custom of making 
such gifts is well established. 

(4) Custom generally allows a gift of a small amount 
of land to a stranger for a charitable or religious pur¬ 
pose, and also recognizes gift, in many cases in lieu of 
services. 

Presumption against the validity of gift under customary law of 
ancestral property—presumption is, however, variable and rebuttable. 

There is a general presumption, which is, however, variable and 
rebuttable, that gifts affecting ancestral property are invalid under 
Customary Law (l). 

The rule restricting the right of the male proprietor to alienate 
ancestral land in the presence of sons is even more universal in Customary 
Law than that limiting the power of alienation of childless male owners to 
the prejudice of agnates (2). 

In cases of alienation in favour of a near male collateral, the general 
presumption against its validity is much weakened (3). 

The presumption is also weakened by evidence of frequent gifts. 
Where it is shown a village was founded by one caste only, and has since 
become heterogeneous and a number of gifts have been made without 
objection, onus probandi lies on collaterals to prove invalidity of gift 
to step-son (4). 

The presumption is not so strong in the Western Districts of the 
Punjab also, i.e in Trans-Jhelum territory. Thus, among Gakhars of the 
Rawalpindi District, a sonless male proprietor has power to make a gift of 
his property, whether ancestral or self-acquired, to whomsoever he pleases 
without restriction (5). It was observed in this case— u There are many 
decisions of this Court in which the extensive powers of alienation of 

(1) See 37 P. R. 1878; 107 P. R- 1887 ; 92 P. R. 1888; 111 P. R. 1888; 128 P. R. 
1888 ; 53 P. R. 1889 ; 61 P. R. 1892 ; 81 P. R. 1894 ; 110 P. R. 1894 ; 93 P. R. 1895; 
98 P. R. 1895; 101 P. R- 1895; 16 P. R. 1896; 70 P. R. 1896 ; 27 P. R. 1897; 23 P. R f 
1897; 42 P. R. 1902 ; 53 P. R. 1902; 122 P. R. 1916. 

(2) Sharcif v. Joivciyci— 77 P. R. 1902. 

(3) Asa Sinyli v. Hari Singh^=&\ P. R. 1892. 

(4) Chuhar v. Maya—db P. R. 1892. 

(6) 1922, 3 Lah. 392. 
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Muhammadan proprietors of the Western Districts of the Punjab have been 
recognized. In this connection we may cite the following passage from the 
Judgment of Johnstone and Rattigan JJ. in 62 P. R. 1906 at p. 230 of the 
report:—* If in the case before it, the Court found that the parties belonged 
to a tribe who, for one reason or another, did not accept the agnatic theory 
in its entirety, and that it recognized far wider powers of alienation in the 
case of sonless proprietors than were conceded by other tribes to such 
proprietors, if, for example, the parties were members of a Muhammadan 
endogamous tribe who were well known to favour the rights of daughters 
and daughter’s sons the initial presumption against the validity of ( e.g .) a 
gift in favour of a daughter might well be regarded as so weak as to be 
rebutted by the mere fact of the tribe being endogamous. But even if in 
any such case the Court would not be justified in going so far, we think it 
might well hold that the onus had been shifted as soon as the donee had 
been able to refer to entries in the Riwaj-i-am (and a fortiori in the 
Wajib-ul-arz) in favour of the validity of such gifts.” 


Sials (Muhammadans) of Muzaffargarh District have by custom 
unlimited powers of alienation by gift in respect of ancestral property (1). 
Similarly, the Jats of that district, especially the Muhammadan Jats, have 
very large powers of alienation and gift (2). 


In the case of Muhammadan tribes of the Jhelum District it has been 
held that the presumption against the validity of a gift by a sonless 
proprietor to a daughter or daughter’s son is one which may be very easily 
rebutted, and is of little weight (3). 


Similarly, it has been held in Fazal v. Khan Muhammad (4) that the 
onus probandi generally lies on the person asserting the existence of the 
power of a sonless proprietor to alienate ancestral land without necessity, 
but this initial presumption in the cases of Muhammadan tribes of the 
Jhelum District is not of great weight and may be very easily shifted. 

See also the cases cited under each district separately . 


125. Unequal distribution among sons. 

Generally, custom does not recognize the power of a father to 
distribute unequally his ancestral property among his sons. A father has 
in some cases been allowed to give away a portion of his property to one of 
his sons to the prejudice of his other sons either by the same or a different 
wife, but the general presumption is against a father being competent to 
divide the ancestral holding unequally among his sons with effect beyond 
his life without their assent. The burden of proving that a father can by 


(1) 1921, 611. C. 395. 

(2) 1922, 731. C. 916. 

(3) Sher Jang v. Ghulam Mohi-ud-din—SSL P. R. 1904. 

(4) 85 P. R. 1904; See also 115 P. R. 1907 and 87 P. R. 1918 to the same effect. 
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custom distribute ancestral land among his sons unequally lies on the party 
asserting that the alienation in any particular case is pot justifiable 0). 

See alsQ notes on pages 307 to 311 • 


Ambala District 

90 P. R. 1893—Jadubansi Rajputs, Ambala District. A sonless 
proprietor cannot without the consent of the other 
warisan , give to some of them the whole or part of 
his property, to the detriment of the others. Refusal 
by a sonless proprietor to take his full share of the 
joint land and relinquishment in favour of the 
defendants being tantamount to a gift to them of a 
part of the property, the transaction was not shown 
to be valid. 


Amritsar District. 

164 P. R. 1884—Sipdhu Jats. The onus is on the party who asserts 
that a father can alienate the ancestral estate un¬ 
equally among his sons. 

48 P. R. 1885—Kambohs, Tarn Tarap Tahsil. A childless proprietor 
cannot piake a valid gift of his estate to one of his 
male collaterals whom he had not adopted to the 
exclusion of other male collaterals. 

61 P. R. 1892—Goraya Jats. A mortgage (which was in fact a 
purely colourable transaction) by a childless pro¬ 
prietor in favour of a nephew in presence of other 
near collaterals, was not shown to be valid by 
custom. 

42 P. R. 1902—Muhammadan Rajputs. Unequal distribution by gift 
among collaterals is invalid. 


* Attock District. 

107 P. R. 1894—Awans. A father cannot, by custom, make an 
unequal distribution of ancestral property between 
his sons. 

62 P. R. 1903—Sheikhs. Power of a proprietor to make an unequal 

distribution among his sons during life held valid. 

114 P. R. 1913—A wans, Talagang Tahsil. Custom of unequal dis¬ 
tribution among sons not valid. 

A. I. R. 1936 Lah, 59—Awans, Talaganj Tahsil. A proprietor 

= 168 1. C. 108 cannot make an unequal distribution of ancestral 
property amongst his sons. 


(1) See 46 P. R. 1888 and 164 P. R. 1884; 61 P. R. 1892; 138 P. R. 1892, 120 P. 
R. 1893; 107 P. R. 1894 ; 42 P. R. 1902. 
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Dera Ghazi Khan District 

86 P. R. 1915—Aroras. They had not adopted the very unusual rule 
which sometimes though rarely obtains among 
agricultural tribes and gives a father the right 
either to disinherit the son from succession to 
ancestral property, or at all events to distribute the 
property unequally among sons. 

Ferozepur District. 

82 P. R. 1892- Sindhu Jats, Moga Tahsil. No custom was established 
which authorized an owner of an ancestral estate to 
make a gift of half of his estate and a house to his 
grandsons to the exclusion of their father who was 
the donor’s son. 

120 P. R. 1893—Arains. Ancestral land stands upon a different 
footing from all other property, ancestral or non- 
ancestral, and the general presumption is against a 
father being competent to divide the ancestral land 
held by him unequally among his sons with effect 
beyond his life, without their assent, either by an 
act inter vivos or by will. 

Gujrat District. 

164 P. R. 1879—Gujjars, Tahsil Kharian. Gift of small portion to 
sole surviving son in presence of sons of other sons 
is valid. 

51 P. R. 1883—Sayyads of Mauza Madina, Gujrat Tahsil. A Sayyad 
proprietor can give a larger share from the ancestral 
estate to one of his sons by a deed of gift. Such 
a gift is valid by Muhammadan Law. 

127 P. R. 1883—Gujjars, Tahsil Kharian. Gift of self-acquired pro¬ 
perty in favour of one heir to the exclusion of 
others is valid. 

89 P. R. 1887—Gondals of Mauza Ransiki, Tahsil Phalian. Gift to 
descendants of one son to exclusion of others 
is invalid. 

Hazara District. 

23 P. R. 1893—Swathis. Unequal distribution by gift among sons 
by different wives held valid. 

Hissar District. 

30 P. R. 1873—Sikhs of Sirsa. Can distribute unequally by gift 
self-acquired property among sons. 
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Hoshiarpur District. 

55 P. R. 1870—Jats. Unequal distribution among heirs equally 

entitled to succeed by gift is not valid. 

115 P. R. 1891—Mahtons. Unequal distribution by will by a pro¬ 

prietor of his ancestral property among his sons and 
grandsons is not valid. 

35 P. R. 1892—Gujjars. A gift to a nephew in presence of other 
nephew is not valid. 

138 P. R. 1892—Jats of Mauza Nangal Ishar. Gift to grandson in 
presence of sons is not valid. 

116 P. R. 1894—Gill Jats, Dasuya Tahsil A gift to one of the 

several heirs was held valid where the donee was 
associated in cultivation with the donor and his 
brother who pre-deceased him and they were 
responsible for the donor’s maintenance and funeral 
ceremonies. 

72 P. R. 1895 — Muhammadan Naru Rajputs, Hoshiarpur Tahsil. A 
father has no power to make an unequal distribution 
of ancestral property among his sons, which will 
enure beyond his life-time, save for very special 
reasons, the burden of proving which is on the 
person asserting it. 

14 P. R. 1901—«Kang Jats, Garhshankar Tahsil. A gift by a sonless 
proprietor of his estate to one of his heirs who has 
been joint in cultivation with the donor and 
supporting him, was found valid by custom. 

11 P. R. 1914—Arains. A childless proprietor has no power to make 
a gift of his ancestral estate to one heir to the 
exclusion of others. 

Jhang District. 

39 P. R. 1886—Koreshi Sheikhs, Jhang District. Unequal distribu¬ 
tion among sons by gift is not invalid. 

50 P. R. 1909—Sials. A father may or may not be able simply by 
way of caprice to make one son rich and leave 
another poor, but a gift effected to balance the 
mutation, as an act of grace by way of exercise of 
patriarchal power, even if it went to show some 
favour to one son, would not be interfered with. 

Jhelum District. 

92 P. R. 1884—Janjuas, Pind Dadan Khan Tahsil. May gift to sons 
by inferior wife to exclusion of sons by equal one, 
where by custom former would not succeed. 

7 P. R. 1891—A wans. Gift to one son so as to disinherit other son 
is invalid. 
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24 P. R. 1891—Khatris (agriculturists). A father has not an un¬ 
restricted power of alienation so as to be able to 
dispose of all his estate by gift to two sons to the 
exclusion of a third son. However, he can dispose 
of, not the whole of his estate, but of that portion 
of it which would fall to himself at partition on the 
supposition that he is entitled to an equal share 
with his sons. 

22 P. R. 1892—Tarkhans of Malot. A sonless man is competent by 
custom, to make a gift of ancestral immovable 
property to one heir without the consent of the rest, 
the heirs being a brother and another brother’s sons. 

1925, 27 P. L. R. 68—Gujjars, Tahsil Jhelum. Gifts to a pichlag. 

A. I. R. 1932 Lah. 386—Savyads of Chak Abdul Khaliq, Tahsil 

= 13 Lah. 474 Jhelum. A father has power to make an unequal 
distribution of the ancestral property in the presence 
of sons by making a gift of a portion to a particular 
son A father cannot do this if the result of such a 
gift is inequitable and amounts practically to 
disinheriting the other sons. 

Jullundur District. 

102 P. R. 1880—Naru Rajputs. Gift to a son by inferior wife in 
presence of son by Rajputani wife, possession being 
given, is valid. 

Lahore District. 

3 P. R. 1886—Kambhos. Gift of one-fourth to one of three sons, 
possession not being given, reserving donee’s Jrd 
share in remainder, is not valid. 

66 P. R. 1911—Arains. Where father has given one son his full 

share, and separated him off, he can give rest of 
his estate, plus subsequent acquisitions, to other 
sons. 

Montgomery District. 

63 P. R. 1880—Bedi Khatris, Maiiza Mahmudptir, Pakpattan Tahsil. 

Self-acquired property can be distributed among 
sons unequally by gift or will. 

Peshawar District. 

80 P. R. 1901—Pathans. A father is competent to make an unequal 
distribution (by will) of his property benefiting one 
son at the expense of another. 

Rawalpindi District. 

76 P. R. 1875—Awans. Unequal distribution among equally en¬ 

titled heirs, where possession is not given is invalid. 
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43 P. R. 1891—Gujjars. By custom a father had no power to 
disinherit a son by conveying the whole of the 
estate by gift to another son. 

125 P. R. 1893—Ghebas, Fattehjang Tahsil. A father was competent 
to make a gift of land to one son in excess of his 
ordinary share without the consent of the other 
sons ; where there had been no disinheriting of 
plaintiffs, a large property being still left to them. 

64 P. R- 1899—Alpials. A custom exists amongst Alpials of 

Rawalpindi District, as well as amongst other tribes 
of the neighbouring country sanctioning an unequal 
distribution of property by a father. However, 
rights of other sons have to be considered and there 
must be no attempt made by the father to disin¬ 
herit them. 

Shahpur District. 

8 P. R. 1879—A wans, Tahsil Khushab. Gift to son of one wife, in 
presence of sons of others, there being no 

Chundawand rule, was held invalid. 

26 P. R. 1885—Ranjha Jats, Tahsil Bhera. Uuequal distribution 

among sons by gift is not invalid. 

13 P. R. 1902—A wans, Tahsil Khushab A father had no power to 
distribute his ancestral property unequally and to 
disinherit a lawful son, and the fact that he 

endeavoured to do so by will does not better his 
position. 

Sialkot District. 

36 P. R. 1888—Varaich Jats, Tahsil Zafarwal. Unequal distribution 
among heirs by gift is invalid. 

40 P. R. 1896—Muhammadan Bhatti Rajputs, Tahsil Raya. Gift to 
eldest son of ancestral property to the exclusion of 
other sons is invalid 

3 P. L. R. 1901—Chatha Jats, Sialkot District. Gift even of small 
portion to one son to the exclusion of other sons is 
invalid. 

126. Gifts in lieu of services. 

It is a well recognized rule of the Customary Law that, even among 
the tribes where the right of a sonless proprietor to alienate ancestral 
immovable property is restricted alienations in favour of relations between 
whom and the alienor there is some special tie, as by their having been 
brought up by him or by their being associated with him or by their 
assisting him in cultivation or rendering him services in the management of 
the land, when he was himself incapable of doing so, are very generally 
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recognized (i). Under the Customary Law of the Punjab the onus to 
justify a gift (of ancestral property) lies on the donee ; but where the donee 
is an agnate with a special association with the donor, and the gift is in lieu 
of services, the custom of allowing such a gift is frequently recognized (2), 
The general agricultural custom of the Punjab allows gifts in favour of 
relations who have rendered services to the donor (3). 

In Nathu v. Banna (4) it was held that a gift in order to be valid in 
return for services must be in favour of an agnate. Commenting on this 
Judgment it was observed by Addison J. in Mst. Thakri v. Tulsi Ram (5).— 
“ Further, I am not prepared to assent to the proposition laid down by the 
District Judge that the general custom of the province is that a gift in lieu 
of services is allowed only in favour of collaterals. It is true that some¬ 
thing like this was said in Nathu v. Banna (A. I. R. 1922 Lah. 426), but in 
a more recent case, Umra v. Rajji (A. I. R. 1925 Lah. 222), it was said 
that the general agricultural custom of the Punjab allows gifts in favour of 
relations who have rendered services to the donor, and this is the proper 
way, in my judgment, in which the general proposition should be stated.” 

In the case of a gift by a Kahut of Tahsil Chakwal, Jhelum District, 
of the whole of the ancestral land to a sister’s son, which was held invalid, 
the learned Judges observed—“ In his reasons in support of the gift the 
learned District Judge has given weight to the fact that the donee rendered 
services to the donor. It is stated in Exception (3) to para. 59 of Ratti- 
gans Digest of Customary Law that alienations in favour of relations are 
very generally recognized by custom in cases where the alienee has rendered 
services to the alienor in the management of the land when the latter was 
himself incapable of managing it. But the instances supporting this 
proposition are all concerned with alienations of a moderate part of the 
alienor's estate and no instance has been cited in which a transfer of the 
whole estate has been sanctioned on this ground (6).” 

Ferozepur District 

5 P. R. 1872—Agriculturist Brahmins of Mauza Mudo. Gift to a 


nephew for services rendered in presence of other 
nephews invalid. See also 46 P. R. 1871 to the 
same effect. 


(1) Per Jai Lai J. in Hadayat v. Alcif Din— A. I. R. 1929 Lah. 639=119 I. C. 
758; See also Alt v. Fazla—A. I. R. *193 Lah. 702=144 I. C. 646 ; 35 P. R. 1906. 

(2) Sardar Mam v. Muhammad Alam— A. I. R. 1927 Lah. 41=99 I. C. 928. 

(3) Umra v. Rajji—A. I. R. 1925 Lah. 222=5 Lah. 473. 

(4) A. I. R. 1922 Lah. 426=3 Lah. 344=69 I. C. 507. 

(6) A. 1. R. 1931 Lah. 239=1311. C. 299. 

(6) 1925, 6 Lah. 352; See also 1931, 13 Lah. 159 at p. 161. 
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Gujrat District. 

A. I. R. 1927 Lah. 41—Gujjars, Tahsil Kharian. Gift to a nephew 

== 99 I. C. 928 for services rendered to the exclusion of other 
nephew held valid. Donee was brought up by 
donor from infancy in this case. 

A. I. R. 1933 Lah. 702—Gujjars, Kharian Tahsil. A gift of a 

= 144 I. C. 646 portion of ancestral property to a daughter in lieu 
of services rendered by her is valid even in the 
presence of the grandson. 

A. I. R. 1934 Lah. 481—Muhammadan Tarkhans, Kharian Tahsil, 

= 15 Lah. 828 Gujrat District Gift of ancestral immovable 
property is invalid. 

Hoshiarpur District. 

18 P. R. 1890—Mahton Rajputs. A gift by a childless proprietor to 
his nephew who rendered him services and managed 
his immovable estate, was not invalid. 

113 P. R. 1891—Ghorewaha Rajputs. There was a right to make a 
gift of the whole estate to two of the nephews, to 
the exclusion of two other nephews, sons of another 
brother, where it was shown that the donees had 
lived with the donor as his sons. 

116 P.R. 1894—Gill Jats, Dasuya Tahsil. Gift in lieu of services 
was valid. 

14 P. R. 1901—Kang Jats, Garhshankar Tahsil. Gift in lieu of 
services to one of the heirs is valid. 

61 P. R. 1901—Dhat Jats, Hoshiarpur Tahsil. A gift made in favour 
of a near agnate for services rendered, in the 
presence of a nephew, held valid by custom. 

36 P. R. 1904—Sabota Jats, Hoshiarpur Tahsil. A sonless proprietor 
is competent to gift his ancestral estate to one of 
his collaterals who had rendered him services to the 
exclusion of his other agnatic heirs in the same 
degree. 

96 P. R. 1905—Jhiwars. A childless male owner can, under custom, 
make a valid gift of his land “ to one of his male 
relations and even to a more remote relation without 
the consent of other relations in consideration of 
services rendered to him.’* 

A. I. R. 1922 Lah. 426—Khulsha Jats of Jandoli, Garhshankar Tahsil. 

= 3 Lah. 344 A sonless proprietor has not an unrestricted right of 
alienation. The gift in order to be valid in return 
for services must be in favour of an agnate. 
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A. I. R. 1925 Lah. 179—Mutti Jats. A gift of occupancy rights is 

= 78 I. C. 995 valid in lieu of services to a remote agnate in the 
presence of nearer ones. 

A. I. R. 1925 Lah. 222—Muhammadan Gujjars, Hoshiarpur Tahsil. 

= 5 Lah. 473 Gift by sonless proprietor of a portion of his 
ancestral property in favour of his daughter in 
return for services, upheld. 

A. I. R. 1927 Lah. 677—Sainis. A gift in favour of a daughter of a 

= 8 Lah. 527 part of ancestral property in lieu of services is valid 
by custom. 

Jhelum District. 

109 P. R. 1882—Mairs, Chakwal Tahsil. Will in favour of a nephew 
for services rendered in presence of other nephews 
held valid. 

33 P. R. 1905—Gujjars. A sonless proprietor was competent to gift 
his ancestral land to a nephew and a grand-nephew, 
in lieu of services, to the exclusion of other nephews, 
and their descendants. 

I. L. R. 1925, 6 Lah. 352—Kahuts, Tahsil Chakwal. A gift in lieu 
of services, of the whole of the ancestral land to a 
sister’s son was invalid. See also 1931, 13 Lah. 
159 at p. 161. 

Jullundur District. 

71 P. R. 1880 ) Ghorewaha Rajputs. By custom the appointment of 

173 P. R. 1883 i one of his relatives by a childless proprietor as his 
heir is not invalid. 

116 P. R. 1886—Ladhra Jats A gift to an associated nephew in 
presence of another nephew, for services rendered 
to an old man of 80 is valid. 

85 P. R. 1889—Dhanni Jats. A gift in lieu of services is valid. 

19 P. R. 1890—Kang Jats. A gift in favour of a nephew in lieu of 
services is valid. 

92 P. R. 1904—Naru Rajputs. A gift made by a proprietor in favour 
of a nephew, who had married his daughter, and 
long associated with him even after the daughter 
was dead, and helped in his cultivation and other 
affairs, was held valid. 

I. L. R. 1928. 10 Lah. 568—Hindu Jats. Gift of ancestral land to 

«A. I. R. 1929 Lah. 23 daughter on account of services rendered 

by her to the donor in his old age, is 
invalid, unless agreed to by the reversioners. 
Followed in 1928, 10 Lah. 676. 
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127. Gifts in favour of a daughter or daughter s son. 

Gift by a sonless proprietor to a daughter whose doli has never left 
her father’s house, or whose husband has resided with her father as a Khana- 
datnad, or to a Khana-damad, are frequently permitted. Occasionally, 
quite apart from any question of Khana-damadi, custom permits gifts by 
sonless proprietors to daughters and daughter’s sons 

On whom does the onus lie of proving validity of a gift to a daughter 
or daughter’s son ? In 37 P. R. 1878, a case in which the question was, 
whether by custom among the Arains of the Hoshiarpur District, a child¬ 
less proprietor had a power to make a gift of all his property to his 
daughter’s son, it was observed by Plowden J. (page 157) In view of the 
reported decisions in the Punjab Record (77 P. R. 1869; 55 P. R. 1870, 
45 P. R. 1871; 33 P. R. 1872; 42 P. R. 1872; ?6 P. R. 1876; 42 P. R- 
1875 ; 39 P. R. 1876; 2 P. R 1877; 23 P. R. 1877; 43 P. R. 1877; 81 P. 
R. 1877) for the past 12 years, I think it can hardly be said, that an 
alienation by a sonless proprietor of a portion of ancestral land to his 
daughter’s son is opposed to the general custom in the Punjab. But after 
1887 the view changed. In Rasul Khan v. Mst. Mastur Bauo (1), a case 
relating to Awans of Talagang Tahsil, Jhelum District, it was held that the 
initial presumption was against the validity of such a gift. When the 
collaterals have a preferential right to succeed to a daughter and her 
descendants, gifts to her are invalid (2). When agnates have a better right 
to succeed than the sons of daughters, gifts to the latter are not valid (3). 

In Raja v. Karatn Bakhsh (4), a case relating to Muhammadan 
Rattal Jats, Lahore Tahsil, ancestral property was bequeathed to a daughter 
and collaterals of the 8th degree contested. Daughter was in possession. 
It was held that collaterals had no presumption in their favour and they 
should prove superior right to succeed- 

Although the initial presumption throughout the province is against 
the power of alienation in respect of ancestral land and the burden of proof 
at the- outset rests on the person asserting such a power, yet in cases of 
Muhammadan tribes of the Jhelum District the presumption against the 
validity of a gift by a sonless proprietor to a daughter or daughter’s son is 
not of great weight and may be easily shifted (5). 

Gifts of ancestral land by sonless Muhammadan proprietors in the 
western districts of the Punjab (Jhelum, Shahpur, Rawalpindi, Mianwali 
and Attock) in favour of daughters to the exclusion of near collaterals, have 
been upheld by custom in numerous cas es (6). ___ 

(1) 81 P. R 1894. 

(2) Hukam Din v. Mst. Hakam Bibi=l6 P. R. 1896. 

(3) 64P.R. 1894. 

(4) 11 P. R. 1908. 

(6) Fazal Klian v. Amcar—K■ I- R. 1928 Lah. 481; See also 22 P. R. 1904. 

(6) 1932. 14 Lah. 653 ( Kahuts ). See also A. I. R. 1929 Lah. 214 =-l 13 I. C. 62 ; 
A. I. R. 1931 Lah. 450=132 1. C. 209. 
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Ambala District. 

39 P. R. 1878—Muhammadan Sheikhs of Mauza Bheri. A sonless 
proprietor is not competent to make a gift of his 
ancestral estate to his daughter’s son to the 
exclusion of his nephews. 

68 P. R. 1888—Dhanni Jats Gift to widowed daughter residing 
with donor is valid. Followed in 1921, 2 Lah. 346. 

73 P. R. 1891—Tewani Pajputs. A sonless proprietor cannot make 
a gift of a part of his estate to a daughter’s son in 
the presence of nephews. 

95 P. R. 1895—Muhammadan Jats, Rupar Tahsil. The onus lay on 
the defendants to establish that by custom a 
sonless proprietor has an unrestricted power of 
alienation in the presence of nephews and that he 
had failed to do so. 

51 P. R. 1903—Hindu Zargars (non-agriculturists) of Ambala. A 
gift in favour of a daughter’s son to the exclusion 
of collacerals (5th degree) not invalid. 

Amritsar District. 

131 P. R. 1893—Aulak Hindu Jats, Ajnala Tahsil. A gift to a 
daughter's son established to be valid as against 
collaterals of a sonless proprietor. 

Attock District. 

13 P. R. 1887—Pathans, Attock Tahsil. Gift by a sonless man of 
his share in a joint holding to a daughter’s son is 
valid. 

A. I. R. 1926 Lah. 488—Awans, Talagang Tahsil. A sonless 

= 7 Lah. 390 proprietor has an unrestricted power of gifting his 
estate, ancestral or non-ancestral, to a daughter or 
her issue. Followed in 1928, 115 I. C. 864. 

Delhi District. 

32 P. R. 1892—Sunni Sayyads of Uncha Gaon, Balabhgarh Tahsil. 

A gift by a sonless proprietor in favour of his 
daughters without the consent of his collaterals is 
invalid. 

Ferozepur District. 

Ill P. R. 1888—Arains. By custom a gift by a sonless proprietor 
of his ancestral estate to his daughter’s son to the 
exclusion of his own brother and sons of another 
brother is invalid. 

13 P. R. 1911—Arains, Zira Tahsil. A sonless proprietor has the 
power to make a gift of a portion of his ancestral 
estate to his daughter whose husband is the donor’s 
ghar-jawai . 
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Gujranwala District. 

48 L C. 8*2—Virk Jats, Gujranwala Tahsil. A male proprietor can 
gift his ancestral property to his daughters to the 
exclusion of collaterals in the 4th degree. 

A. 1. R. 1933 Lah. 331— Arains, Gujranwala Tahsil. Custom of 
gift to^daughter or Khana-damad does not exist. 


Gujrat District. 

46 P. R. 1878—Gujjars. Gift to a daughter’s son is valid. 

45 P. R. 1881—Gujjars. Gift to a daughter’s son brought up and 
residing with a sonless man is valid. 

39 P. R 1887—Awans, Kharian Tahsil. Gift to a daughter whose 
husband is Kh.ina-damad is valid, but to a daughter 
whose husband is not so is invalid. 

96 P. R. 1892—Muhammadan Jats, Phalian Tahsil. Gift to a 
daughter whose husband is Khana-damad is valid, 
but not'when her J husband is not so. 

122 P. R. 1892—Chuhan Gujjars. Kharian Tahsil. Gift by a sonless 
man of all his land to a daughter in the presence of 
a nephew, not valid. 

50 P. R. 1894—Muhammadan Bangial Jats. Gift of the whole land 
to a daughter whose husband is Khana-damad is 
valid. 

92 P. R. 1895—Muhammadan Jats. Gift to a grand-daughter whose 
husband is Khana-damad is valid. 

67 P. R. 1901—Kathana Gujjars. Gift to a daughter’s son is not 
valid. 

28 P. R. 1905 — Varaich Jats. Gift to a daughter or a grand-daughter 
whose husband is not Khana-damad is not valid. 

104 P. R. 1907—Mathothial Jats, Kharian Tahsil. A male owner is 
competent to gift to his daughter. 

70 P. R. 1908—Bokhari Sayyads. A sonless man is competent to 
bequeath whole ancestral land to a daughter in the 
presence of near collaterals. 

10* P. R. 1913—Arams, Gujrat Tahsil. A daughter and her husband 
lived with the donor and served and maintained 
him out of his property. Held , that the gift was 
valid although the son-in-law was not the donor’s 
Khana-damad in the strict sense of the term. 

101 I. C. 194—Wadhawan Khatris, Kharian Tahsil. A gift of 
ancestral landed property by a sonless male 
proprietor in favour of daughters or their sons, is 
not valid, in the presence of the collaterals. 

A. I. R. 1933 Lah. 702—Gujjars, Kharian Tahsil. Gift of portion of 
ancestral property to daughter in presence of son’s 
son in return for services is valid. 
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Gurdaspur District. 

112 P. R. 1889—Gujjars. Gift to a daughter unaccompanied by 
delivery of possession not valid. 

14 P. R. 1906—Sohan Pathans, Shakargarh Tahsil. A sonless 
proprietor has the power to make a gift of ancestral 
land to his daughter, in presence of a brother. 

21 P. R. 1910—Pathans, Gurdaspur Tahsil. Gift of ancestral land 
to a daughter’s son is valid in the presence of near 
collaterals. 

Hissar District. 

13 I. C. 314—Muhammadan Rajputs, Hissar District. Gift of 
ancestral property to a daughter’s son is not valid. 

Hoshiarpur District 

37 P. R. 1878—Arains of Mauza Dogri, Hoshiarpur District. A 
proprietor is competent to make a valid gift of all his 
estate in favour of his daughter and her son. 

82 P. R. 1900—Arains. A gift of ancestral estate to a daughter by a 
sonless proprietor is valid ; relied on in 1925, 6 Lah. 
332. 

A. I. R. 1925 Lah. 222—Gujjars, Hoshiarpur Tahsil. A gift by a 

= 5 Lah. 473 sonless proprietor in favour of his daughter, even in 
the presence of a nephew and a brother, in return 
for services rendered is allowed by custom. 

64 P. R. 1894 —Ghorewaha Rajputs, Garhshankar Tahsil. A gift by 
a sonless proprietor in favour of defendants-donees, 
who were doubly related as daughter’s sons and 
sister's grand-sons, not valid by custom, in the 
presence of plaintiffs, reversioners in the sixth 
degree. 

27 P. R. 1896—Lodhi Pathans. A gift by a sonless proprietor to his 
daughter’s son not valid. In this case the daughter 
and her children resided with the donor who was a 
blind man and needed some one to look after him. 

88 P. R. 1907—Bhatti Rajputs, Dasuya Tahsil. A sonless proprietor 
is not competent to make a gift of his ancestral 
estate in favour of his daughter in the presence of 
collaterals (3rd degree). 

101 P. R. 1913—A wans of Lamma. No custom established by which 
a sonless proprietor was authorised to make a gift 
of his ancestral estate to his daughter in the 
presence of collaterals (4th degree). 

29 P. R. 1914—Gill Jats, Dasuya Tahsil. A gift of ancestral estate 
in favour of a daughter’s son is not valid in the 
presence of near collaterals. 
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I. L. R. 8 Lah. 527 Sainis. A gift by a sonless proprietor of 
ancestral property to a daughter is valid if she has 
rendered services. 

Jhang District. 

93 P. R. 1892 Khatris. Gift of ancestral land to a daughter’s son is 
not valid in the presence of a nephew. 

48 P. R. 1909—Dab Jats Gift to a daughter or her son is invalid. 

A. I. R. 1926 Lah. 171—Sayyads of Kot Isa Shah, Jhang Tahsil. A 

= 7 Lah. 4 near collateral has a preferential claim to a 

daughter’s son whose mother was not married in the 
family of her father. 

Jhelum District. 

53 P. R. 1884—Khandoya Rajputs, Pind Dadan Khan Tahsil. Gift 
to a son’s daughters in the presence of first cousin 
valid. 

132 P. R. 1890—Khandoya Rajputs. Gift to a daughter in the 
presence of first cousin once removed valid. 

107 P. R. 1893—Muhammadan Kainal Jats. Gift to a daughter not 
allowed. Donee was son-in-law as well as sister’s 
son. 

81 P. R. 1894—Awans, Talagang Tahsil. A gift by a father to his 
daughter, in the presence of a son, was not proved 
to be valid by custom 

15 P. R. 1895—Awans. Gift to a daughter’s son, not followed by 
possession is invalid. 

23 P. R 1896—Mughals. Gift by a sonless man to daughter’s sons 
of whole ancestral property is invalid in the presence 
of a nephew. 

57 P- R. 1896—Ghakhars. Gift of whole ancestral land to a daughter, 
in the presence of near agnates is not valid. 

56 P. R. 189)—Kahuts, Tahsil Chakwal Gift to a daughter not held 
valid. Not followed in 2 Lah. 170. 

53 P. R. 1902—Ghakhars of Domeli. A sonless proprietor may gift 
his ancestral land to his daughter or daughters and 
their husbands. 

71 P. R 1904—Phapra Mughals. Gift of ancestral property to a 
daughter or other females is valid in the presence 
of agnates. 

22 P. R. 1904—Mair Rajputs, Chakwal Tahsil. Gift by a sonless 
man of half of his ancestral land to a daughter’s son 
is valid. 

8 P. R. 1906—Awans, Talagang Tahsil. Gift to a daughter’s son in 
the presence of a nephew is valid. The daughter’s 
son rendered services in this case. 
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29 P. R. 1907—Khinger Jats, Chakwal Tahsil. A gift by a sonless 
proprietor in favour of a daughter’s son and of a 
sister’s son who was also a Khana-damad and had 
rendered services to the donor, in the presence of 
near male collaterals, was valid. 


87 P. R. 1918—Mair Rajputs, Tahsil Chakwal. A sonless proprietor 
can gift whole of his ancestral land to his daughter 
in the presence of his brother and nephew. 

A. 1. R. 1921 Lah. 121—Kahuts, Chakwal Tahsil. A sonless pro- 

= 1. L. R. 2 Lah 170 prietor has the power to make a free disposi¬ 
tion of his ancestral land to a daughter in the 
presence of his brothers or other collaterals. 

A. 1. R, 1929 Lah- 214—Mashhadi Sayyad, Pind Dadan Khan Tahsil. 

= 113 I. C. 62 A sonless proprietor can gift a portion of his 
ancestral land to his daughter. 


Among the Muhammadan tribes of the Jhelum District the presump¬ 
tion against the validity of a gift by a sonless proprietor to a daughter or 
daughter’s son is not of great weight, and may be easily shifted. 

A. I. R. 1937 Lah- 766—Bhatti Rais (Rajputs). Gift by sonless 
proprietor of whole or portion of his ancestral estate 
to his daughter is valid, though brother is alive 


Jullundur District. 

128 P. R. 1882—Hindu Jats. Gift to a daughter’s son is pot valid 
unless daughter’s son is brought up. 

61 P. R. 1884—Nijjar Jats. Gift to a daughter’s son even when 
brought up is not valid. 

92 P. R. 1888—Arains. Gift to a daughter and her sons is valid. 

101 P. R. 1895—Ghorewaha Rajputs. Gift by a sonless man of 
ancestral land to daughters is not valid in the 
presence of 5th degree collaterals. 

2 P. R. 1897—Arains, Jullundur Tahsil. A special custom had been 
proved by which a sonless proprietor could gift his 
entire estate to a daughter, in the presence of 
donor’s nephews. The initial presumption was in 
plaintiff-collateral’s favour. 

83 P. R. 1900—Arains. Gift to a daughter’s son in the presence of 
near agnates is valid. 

14 P. R. 1903—A wans. Gift of ancestral property by a sonless man 
to a daughter and her son is valid in the presence of 
collaterals of the 3rd degree. 

133 P. R. 1906—Arains, Nakodar Tahsil. Gift to a daughter’s son or 
son’s daughter is valid. 
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88'P. R. 1907—Bhatti Rajputs. Gift to a daughter not valid in the 
presence of 3rd and 5th degree collaterals. 

100 P. L. R. 1911—Arains, Jullundur Tahsil Gift by a sonless 
proprietor in favour of his married daughter is valid, 
in the presence of collaterals related in the 3rd 
degree and the unchastity of the donee will not 
affect the validity of the gift. 

126 P. R. 1912 P. C.—Sheikhs Ansari. Gift to a daughter is valid. 

5 Lah. L. J. 63—Hindu Jats of Mauza Liddar, Tahsil Jullundur. 

Gift of ancestral property to a daughter’s son is 
invalid. 

A. I. R. 1929 Lah. 155—Hindu Jats, Nawanshahr Tahsil. A sonless 

= 10 Lah. 676 proprietor is not competent to make a gift of the 
whole of his ancestral estate to his married 
daughter in lieu of past and future services. 

A. I. R. 1936 Lah. 156—Arains of Nakodar Tahsil, Jullundur 

District. A sonless proprietor can make a valid 
gift of his ancestral property in favour of his 
predeceased son’s daughter. 

Karnal District. 

75 P. R. 1887—Kalals, Kaithal Tahsil. Gift of ancestral land to a 
daughter’s son, in the presence of grand-sons of 
donor’s brother is not valid. 

Lahore District. 

71 P. R. 1895—Moghals, Tahsil Kasur. Gift by a sonless man to 

his daughter to the exclusion of agnates is valid. 

11 P. R. 1908—Rattal Jats. There is little material distinction 
between an alienation by will and one by gift. A 
will by a sonless man to a daughter of entire 
property including ancestral land is valid. 

Ludhiana District. 

36 P. R. 1895—Arains. Gift by a sonless man to a daughter’s son 
in the presence of near collaterals is not valid. 

53 P. R. 1897—Bans Jats. Gift of ancestral land to a daughter is 
not valid in the presence of grand-father’s children. 

58 P. R. 1908—Arains of Jagraon. A male proprietor was empo¬ 
wered to make a gift of his ancestral immovable 
property to his daughter, with the consent of his 
son and heir. 

Mianwali District. 

72 P. R. 1911 — Muhammadan Jats, Tahsil Isa Khel. Gift of 

ancestral property to a daughter is valid in the 
presence of collaterals of the 5th degree. 
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Montgomery District. 

177 P. R. 1883—Kambohs, Dipalpur Tahsil. Gift to a daughter is 
not valid- 

A I. R. 1926 Lah. 481—Sayyads of Basti Kesa, Okara Tahsil. Gifts 

= 7 Lah. 408 of a portion of the ancestral property can be validly 
made to a daughter’s son provided the gift is made 
in writing and is followed by possession. 

A. I. R 1928 Lah. 893—Sayyads, Dipalpur Tahsil. The father is 

== 13 Lah 531 competent to gift some of his land to his daughters 
during his life-time without the consent of his 
collaterals or sons, while in the absence of sons he 
can gift the whole. Further, the father can gift 
his whole estate as his daughter’s dower in the 
absence of sons and in the presence of sons he can 
grant a portion of his estate as her dower without 
the consent of any one. This Customary Law is 
equally applicable to the Sayyads of the village 
Khai in Samundari Tahsil of the Lyallpur District. 

“ The custom in the present case is not of a very special character as 
the district is Montgomery where custom is largely influenced by Muham¬ 
madan Law and daughters are favoured to an extent unknown in the 
central districts of the Punjab.” 

Multan District. 

7 P. R 1886—Aroras, Multan City. Gift ol self-acquired property 
to a daughter’s son is valid in the presence of her 
brother. 

53 P. R. 1910—Mirali Sials, Kabirwala Tahsil. A gift by a sonless 
proprietor to sons of a daughter whose husband 
was a Khana-dcimad and a near collateral, is valid. 

Muzaffargarh District. 

61 I. C. 395—Sials. Thgy have by custom unlimited powers of 

alienation by gift in respect of ancestral property. 

Rawalpindi District. 

86 P. R. 1894—Sayyads, Rawalpindi Tahsil. Gift to a daughter’s 
son is not valid. 

Sialkot District. 

23 P. R. 1877—Awans. Gift to a daughter held valid, notwith¬ 
standing entry in the Riwaj-i-am to the contrary. 

91 P. R. 1883—Chima Jats. Gift to a daughter’s son is valid to the 
same extent as to the mother. 

33 P. R. 1893-‘—Bariar Jats. Gift of all ancestral land to a brother’s 
daughter who with her husband resided with donor 
and rendered services is not valid in the presence of 
brother’s sons. 
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11 P. R. 1894—Basra Jats, Raya Tahsil. Gift to a daughter is 
invalid in the presence of next heir, even when 
husband is Khana-datnad. 

16 P. R. 1896 Goraya Jats, Daska Tahsil. Gift of ancestral property 

by a sonless man to a daughter is not valid in the 
presence of near agnates. 

85 P. R. 1900—Ghumman Jats, Daska Tahsil. Gift of ancestral 
property by a ,sonless man to a daughter to the 
extent of 1 /20th is valid. * 

17 P. R. 1904—Ghumman Jats, Daska Tahsil. Gift by a sonless man 

of ancestral property to daughters in excess of 
1/20th share is invalid. 

23 P. R. 1911—Tarkhans. A male proprietor is not competent by 
custom to gift more than a one-twentieth share of 
the ancestral immovable property in favour of his 
daughter to the prejudice of his collaterals of the 
fifth degree. 

Shahpur District. 

133 P. R. 1890—Talokas, Khushab Tahsil. No well established 
custom proved invalidating a gift of his ancestral 
lands by a sonless proprietor in favour of his 
married daughters. 

9 P. R. 1899—Awans, Khushab Tahsil. A male proprietor has 
unrestricted power of gifting ancestral property to a 
daughter in the presence of agnates. 

70 P. R. 1896—Gondals. Gift of ancestral land to a daughter in the 
presence of near agnates is not valid. 

A. I. R. 1930 Lah. 278—Bakhar. A gift of part of immovable 

= 122 1. C. 84 property not exceeding her share according to the 

= 10 Lah. 835 Muhammadan Law can be made to a daughter, but 

he cannot without the consent of the agnates make 
a gift of a larger share. 

128. Gift to a resident son-in-law (Khana-damad). 

107 P. R. 1892—Arains, Ferozepur District. A Khana-damad may 
be appointed to succeed in the presence of brothers 
and nephews. 

93 P. R. 1894—Awans, Sialkot District. A sonless man can gift 
one-half to a resident son-in-law who has inherited 
no share in his own father’s land. 

126 P. R. 1894—Awans, Sialkot District. Gift to a resident son-in- 
law assumed valid. 

85 P. R. 1904—Janjuhas, Jhelum District Gift to a resident son-in- 
law in the presence of brother is valid. 
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29 P. R. 1907—Khinger Jats, Chakwal Tahsil, Jhelum District. Gift 
to a resident son-in-law, who was also sister’s son, 
valid when services were rendered. 

25 P. R. 1910—Muhammadan Gujjars, Gujrat District. Wills in 
favour of a daughter and her husband valid, when 
latter is a resident son-in-law. 

104 P. R. 1913—Arains of Gujrat District. Gift to a Khatia-datnad 
is valid 

A. I. R. 1922 Lah. 121—Muhammadan Gujjars, Kharar Tahsil. By 

= 65 I. C* 98 custom a proprietor has no right to make a gift of 
his ancestral estate in favour of his son-in-law to 
the exclusion of his collaterals. 


129. Gift to a son-in-law who is not a resident son-in-law. 

66 P. R. 1879—Atwal Hindu Jats, Amritsar Tahsil A gift of 
ancestral estate by a childless proprietor to his 
son-in-law without the consent of the brotherhood 
is not valid. 

137 P. R. 1879—Muhammadans, Ferozepur District. Gift to a 
son-in-law is not valid. 

101 P. R. 1881—Muhammadan Peiwar Rajputs, Zira Tahsil, Feroze¬ 
pur District. Gift to a son-in-law is not valid in 
the presence of 7th degree collaterals. 

152 P. R. 1884—Ghorewaha Rajputs, Jullundur District. Gift to a 
son-in-law is not valid in the presence of nephews. 

42 P. R. 1883—Gift to a son-in-law in the presence of nephews 
cannot be upheld. 

15 P. R. 1886 Hindu Jats, Hoshiarpur District. Gift to a son-in- 
law brought up and treated as a son is valid. 

108 P. R. 1891 Muhammadan Chuhan Rajputs, Jhelum District. 

Gift by a sonless man in the presence of nephews 
to sons-in-law is valid. 

117 P, R. 1892 Mahtons of Hoshiarpur District A gift by a 
sonless proprietor to his son-in-law is not valid. 

107 P. R. 1893— Muhammadan Kanial Jats, Jhelum District. Gift 
of whole ancestral land to the husband of daughter 
not valid in the presence of near agnates. 

15 P. R. 1894—Kakar Afghans, Ajnala Tahsil, Amritsar District. A 
sonless man is not competent to gift to daughter’s 
husband in presence of descendants of grand-father. 

17 P. R. 1894—Purwal Jats, Daska Tahsil, Sialkot District. A 
sonless man was not competent to gift ancestral 
land to a daughter’s husband. 

140 P. R. 1894—Muhammadan Manj Rajputs, Tarn Taran Tahsil, 
Amritsar District. Gift to a son-in-law who was 
also sister’s son valid in the presence of a nephew. 
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93 P. R, 1895—Kahana Jats, Jullundur District. A sonless man 
cannot gift ancestral land to a daughter’s husband 
who is neither agnate nor Khana-^amad in the 
presence of donor’s brother 

98 P R. 1895—Ghirmmun Jats, Tarn Taran Pahsil, Amritsar District. 

Gift to a son-in-law is valid when he was also 
sister’s son- 

70 P. R. 1896—Muhammadan Gondals, Shahpur District. Gift by a 
sonless man of ancestral land to the husband of 
daughter not valid in the presence of near agnates. 

53 P.-R. 1902—Ghakhars, Jhelum District. Gift to a daughter’s 
husband is valid. 

77 P. R. 1902—Hatar Jats, Bhera Tahsil, Shahpur District. Cannot 
make a valid gift of one-third of the estate to his 
son-in-law (who had not associated in cultivation 
with or rendered any services to the donorj, in the 
presence of his son (and another daughter). 

101 P. R. 1902—Koreshis of Bhera, Shahpur District. A gift to a 
daughter’s husband is valid in the presence of first 
cousin. 

52 P. R 1905—Gangol Rajputs, Gujar Khan Tahsil, Rawalpindi 
District. Gift to a son-in-law is valid. 

64 P. R. 1913—Nangial Rajputs, Rawalpindi District. Gift of the 
whole of ancestral property by a sonless proprietor 
to a son-in-law who is also a collateral is valid as 
against first cousin of the donor. 

130 Gifts to daughters whose husbands are Khana-damads. 

24 P. R. 1879—Varaich Jats, Gujrat District. A gift to a daughter 
whose husband is Khana-damad is valid. 

10 P. R. 1882 ) Gujjars, Gujrat District Gift to resident daughter 

67 P. R. 1882 } or son-in-law, in presence of nephew, is valid 

1 P. R. 1883—Gujjars of Mauza Kamala, Gujrat District; Gift to a 
daughter whose husband is Khana-damad is valid. 

106 P. R. 1886—Gujjars of Mauza Hail, Kharian Tahsil, Gujrat 
District As in the cases of other Gujjars cited 
above. 

39 P. R. 1887—A wans, Kharian Tahsil, Gujrat District. Gifts to 
daughters whose husbands are Khana-damads are 
valid . .. 

1C9 P. R.'1891—Gujjars, Kharian Tahsil, Gujrat District. Gift to 
married daughter residing with her father, whether 
do A removed or not, is valid. 

C. A. 418 of 1891—Gujjars, Ludhiana District. Gift to resident 
daughter is valid. 
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96 P. R. 1892—Gujjars, Gujrat District. Gift to resident daughter 
if dolt never left house, is valid- 

50 P. R. 1894— Muhammadan Bangial Jats, Gujrat District. Gift to 
daughter, if not shortly before death, of whole land, 
at one time resident, even if residence has been 
changed since marriage, is valid. 

92 P. R. 1895— Muhammadan Jats, Gujrat District- A sonless 
proprietor was competent to make a gift with 
possession to a grand-daughter living with him, 
whose husband was a ghar-jawai. 

80 P. R. 1902 — Varaich Jats, Gujrat District. Gift to three 

daughters, one being resident, in presence of 
nephews held valid. 

39 P. R. 1905—Pathans of Gohana, Rohtak District Gift to 

resident daughter is valid. 

17 P. R. 1906—Guj jars, Ludhiana District. Gift to sons of two 
daughters, both married to a Khana-datnad , whose 
dolt had never left their father’s house, was held 
valid against collaterals. 

31 P. R. 1910—Kahuts of Tahsil Chakwal, Jhelum District. Gift to 
a resident daughter held valid. 

53 P. R. 1910—Mirali Sials, Kabirwala Tahsil, Multan District. Gift 
to a resident daughter in presence of nephews, 
is valid. 

13 P. R. 191 i—Arains of Zira Tahsil, Ferozepur District. Gift of a 
portion of ancestral property to a resident daughter 
is valid. 

16 P. R. 1911—Kalan Jats, Shakargarh Tahsil, Gurdaspur District. 

Gift in favour of daughter’s son whose father was 
resident son-in-law held valid. 

40 P. R. 1912—Gujjars, Gujrat District. Gift to resident daughter is 

valid. 

C. A. 556 of 1914—Wirk Jats, Gujranwala District. Gift to a 
resident daughter in presence of 4 th degree 
collaterals is valid. 

21 I. C. 845—Arains of Tahsil Gujrat. Gift to a resident daughter 
is valid. 

29 P. R. 1916—Gujjars of Tahsil Phillaur, Jullundur District. A 
gift to a daughter whose husband is Khana-damad 
is valid. 

45 P. R. 1917 P. G.—Dab Jats, Jhang District. A gift to a resident 
daughter is valid. 

L L. R. 1 Lah. 245—Langarayal Jats, Jhelum District. Gift to a 
resident daughter is valid. 
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1921, 63 I. C. 675—Muhammadan Sanada Jats, Jhelum District. A 
gift or bequest of whole of the ancestral property in 
favour of a son-in-law who is also a Khana-damad 
and an agnate and ha? rendered services to the 
donor, is valid in the presence of collaterals. 

131. Gifts to sisters and sisters’ sons. 

Amritsar District. 

166 P. R. 1879—Sindhu Jats. A gift of ancestral estate by a childless 
proprietor to his sister s son in presence of paternal 
uncle’s son is not valid. 

140 P. R. 1894—Muhammadan Manj Rajputs, Tarn Taran Tahsil. 

By special custom a childless proprietor is competent 
to make a gift in favour of his sister’s son and who 
is also his. son-in-law in the presence of his (donor’s) 
nephews. 

98 P. R. 1895—Muhammadan Ghumman Jats, Tarn Taran Tahsil. 

Gift to sister’s son who was also Khana-damad 
was valid. 

Dera Ismail Khan District 

69 P. R. 1890 Koreshis. A deceased testator had no power to make 
a will leaving all his property to hi§ sister in 
presence of his wife, daughter and paternal uncle’s 
son, without the consent of any of them. 

Ferozepur District. 

81P. R. 1895—Brahmin Parohits, Moga Tahsil. A gift to a sisters 
son to the exclusion of collaterals heirs is not 
invalid. The estate was an ancestral one. 

93 P. R. 1901 Jats, Moga Tahsil. The self-acquired estate of an 
uncle was inherited by his nephews on his dying 
childless. A gift of such an estate by the nephews 
to their sister’s son was not held invalid. 

Gujranwala District 

135 P. R. 1894 —Chima Jats. A gift in favour of sister’s son is not 
valid in the presence of 6th degree collaterals. 

Gujrat District. 

18 P. R. 1880—Paswal Gujjars. Gift to sister’s son invalid even 
when brought up as a son 

107 P. R. 1884—Khatris, Gujrat town. Gift to sister's daughter’s 
son held valid. 

53 P. R. 1889—Khatana Gujjars. Gift by a sonless donor of entire 
land to sister's son is invalid. 




GIFTS TO SISTERS AND SISTERS’ SONS 


733 


128 P. R. 1890—Lalla Jats. Gift by a sonless donor to his sister’s 

son, in presence of widow, brother and nephew, is 
invalid- 

92 P R. 1891—Musalman Jats. In presence of nephew gift of 
ancestral property is not valid- 

129 P. R. 1892—Gondals. A sale without necessity, by a sonless 

proprietor in favour of his sister’s son in presence 
of his nephews is not competent. 

102 P. R. 1893—Paswal Gujjars, Kharian Tahsil. Gift to sister’s 
son, in the presence of 4th and 5th degree 
collaterals, is invalid. 

140 P. R. 1893—Sidh Jats, Tahsil Kharian. Gift to sister’s son in 
presence of cousin is invalid. 

14 P. R. 1895— Muhammadan Gujjars. Gift to paternal aunt’s son 
is invalid. 

35 P. R. 1896—Khokhars. Gift to sister’s son who was also a cousin 
is not valid in the presence of agnates. 

Gurdaspur District. 

65 P. R, 1892—Gujjars. Gift of land by sonless donor to sister’s son 
not valid in the presence of 4th degree collaterals. 

Hoshiarpur District. 

174 P. R 1883—Muhammadan Rajputs. Gift by childless donor to 
sister’s grand-son valid when donee brought up 
as a son 

64 P- R- 1894—Ghorewaha Rajputs, Garhshankar Tahsil. Gift to 
sister’s son, in the presence of 6th degree collaterals, 
is not valid. 

110 P. R. 1894—Muhammadan Naru Rajputs, Hoshiarpur Tahsil. A 
gift by a sonless proprietor in favour of his sister's 
son wno was also a collateral not valid by custom 
in the presence of collaterals of equal degree with 
the donee. 

I. L. R. 3 Lah. 344 —Khusha Jats, Garhshankar Tahsil. A sonless 
proprietor cannot gift his ancestral land to his 
father’s sister’s grand-son in the presence of 
collaterals. 

Jhang District. 

69 P. R. 1896—Dhal Khatris. Gift to sister’s son of all property 
valid in the presence of a collateral’s widow. 

Jhelum District. 

131 P. R. 1884—Panwar Rajputs. Gift to sister’s husband in the 
presence of father’s brother’s son is not valid. 
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107 P. R. 1893—Kanial Jats. Gift to a sister’s son, being also son- 
in-law descended from donor’s grand-father, is 
invalid, in presence of nephew. 

46 P. R. 1900 A wans, Talagang Tahsil Gift by childless man of 
ancestral land to wife’s sister’s son is valid in the 
presence of brother. 

50 P. R. 1902—Muhammadan Rajputs, Mair Manas tribe. Gift or 
will to sister s son or sister’s daughter not valid. 

34 P. R. 1905 Kothi Jats, Tahsil Chakwal. Gift to sister’s son in 
presence of 2nd cousin is not valid. 

29 P. R. 1907 Khinger Jats. Gift by sonless donee of ancestral 
property to sister s son who was also Khana-damad 
and rendered services is valid. 

68 P. R. 1910—Kahuts, Chakwal Tahsil. A bequest of ancestral 
property by a male childless proprietor with the 
consent in favour of his sister’s sons who are also his 
agnates in the 5th degree and who have rendered 
services to him, is valid by custom. Distinguished 
in 1925, 6 Lah. 352. 

98 P. R. 1912 Kassars, I ahsil Chakwal. A childless proprietor is 
competent to devise the whole of his ancestral 
property to his sister, in the presence of collaterals 
related to the testator in the 6th degree. See also 
96 I. C. 835. 

127 P. R. 1916 Gujjars, Jhelum Tahsil. A childless proprietor had 
no power to make a gift of bis ancestral property in 
favour of his sister s son in presence of collaterals. 

I. L. R* 6 Lah. 352—Kahuts, Chakwal Tahsil. A gift by male 
proprietor of the whole of his ancestral land to his 
sister s son who is related to him in the 4 th degree 
and who has rendered services to him opposed by 
collaterals in the 3rd degree is invalid 68 P. R. 
1910 distinguished. In this case the fact that the 
donee was al»o a collateral in the 4 th degree was not 
taken into consideration at all, and on this ground 
the decision was distinguished in 1931, 13 Lah. 159. 



Jullundur District. 

64 P- R. 1879—Hindu Jats A childless man has no power to gift 
ancestral land to sister’s son. 

13 P. R. 1884—Muhammadan Jats. Gift to sister's son not valid in 
the presence of descendants from great grand-father. 

152 P. R. 1884—Ghorewaha Rajputs, Tahsil Nawanshahr. Gift to 
a sister’s son, being also son-in-law, in presence of 
brother and nephew, is invalid. 
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R, 1905 —Arains, Jullundur Tahsil. A gift in favour of a 
sister’s son is not valid. 

R. 1905—Arains. A gift to a sister’s son in the presence of a 
nephew could not be maintained as valid by custom. 

32 P. R. 1915—Patbans of Mauza Riazatpur, Tahsil Nakodar. There 
is an initial presumption against the right of a 
collateral in the 6th degree to prevent gifts even of 
ancestral land by a sonless proprietor to a niece 
and her son. 

57 I. C. 248—A wans, Jullundur Tahsil. A gift 1 by a sonless proprietor 

= 1920, 2 Lah. L. J. 546 of his ancestral land partly to his sister’s 

son and partly to his mother’s sister's son 
is valid 

A. I R. 1931 Lah. 637—Ramgarhia Tarkhans, Phillaur Tahsil. 

= 133 I. C. 113 Gift of ancestral land to a sister’s son is invalid. 

Montgomery District. 

1 L R. 1926, 8 Lah. 144-^-Gogera Kharals, Tahsil Okara. A sonless 
proprietor has no power to gift ancestral property 
to a sister’s son or to a son-in-law living as Khana - 
datnad . 


Muz^ffargarh District. 

19*22, 73 I. C. 216—Makwal Jats. A gift by a male proprietor in 
favour of a sister or sister’s son in the presence of 
collaterals is valid. 

Shahpur District. 

33 P. R. IH91—Khokhar A wans A will m favour of sister’s son was 
not valid by custom in respect of ancestral lands 
as not being a gift during his life-time, within the 
> meaning of the Wajib-ul-arz. The words employed 
pointed to a gift taking effect before the donor’s 
death and did not cover a gift by way of bequest 
that is to take effect after his death. 

36 P. R. 1891—A wans. Gift to a sister’s son, not followed by 
possession, held invalid. 

9 P. R. 1899—A wans, Khushab Tahsil. In the absence of male 
descendants, male has unrestricted power to 
alienate his ancestral land to sister and sister’s sons. 

94 P. R. 1905—Sheikh Tiwanas, Khushab Tahsil. Gift by sonless 
donor of half ancestral land to sister’s son is valid. 

67 P. R. 1910—Dharmrayas. An alienation of ancestral immovable 
property by a childless male proprietor in favour 
of his sisters, is not valid by custom, as against 
collaterals. 

93 P. R. 1913—Kathia Jats. A childless proprietor cannot make a 
gift of his ancestral property to his sister’s son. 
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Gift to a sister or sister s son—onus of proof. 

Under the Customary Law, sister’s position is different from 
daughter’s (1). Sister’s sons are on quite a different footing from daughter’s 
sons, and the onus lies on the donor to prove the validity of the custom 
sanctioning a gift, to the prejudice of near agnates (2). 

When the question is about sister's sons, cases of daughters and 
Khana-damads are not directly in point, but if the latter are in favour of 
daughters, they show a good deal of power in dealing with ancestral land r 3). 

It was observed in Mst. Rahmtan v. Fateh Muhammad (4)—The 
burden of proof was no doubt at the outset upon the appellant (sister) and it 
was for her to show that the custom of the parties recognized the validity 
of the alienation such as now under consideration ” Similarly, it was 
remarked in I. L. R. 6 Lah. 352 —“The general custom admittedly is that 
such an alienation is invalid, and it lay upon the respondent (sister’s son) 
who set up a special custom to prove such.” 

1 here is a material point of difference between a sister’s 9 on and a 
daughter s son. Daughter and her issues replace and are substituted for 
the sons. But, in the case of a sister, she and her issues do not take the 
place of sons and their issues. She is the daughter of a man who has 
living issues, the brother who seeks to make a gift (5). 

132. Gift to one heir to the exclusion of other heirs. 

The mere fact that an alienation is in favour of one of the persons 
who would inherit the land after the death of the alienor is not, as a rule, 
per se sufficient to validate the alienation though a special custom in favour 
of such alienation has in some cases been established. The following 
judicial decisions on this point may be studied with advantage : — 

Amritsar District 

4-8 P. R, 1885 Kambohs, Tarn Taran Tahsil By custom a childless 
proprietor cannot make a valid gift of his estate 
to one of his male collaterals whom he had not 
adopted to the exclusion of other male collaterals. 

59 P. R. 1889 Hindu Jats, Amritsar Tahsil. The plaintiffs and the 
defendants were equally related to the deceased. 
The rule was in favour of the defendants. The 
plaintiffs contended that the deceased had no power 
to make a sale and there was no necessity and no 
consideration passed. The plaintiffs had to show 
by custom that the alienation was not valid and 

(1) 134 P. R. 1907 [F.BJ. 

(2) 24 P. R. 1905 ; See also 34 P. R. 1905. 

(3) 68 P. R. 1910, p. 209. 

(4) 98 P. R. 1912. 

(5) Uam Din v. Mubarak— 140 P. R. 1893. 
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"that they had failed to discharge it. As there was power of alienation it 
was immaterial whether it was by gift or by a nominal sale. 


Dera Ismail Khan District. 

79 P. R. 1895—Sayyads. A gift, by way of bequest of the whole 
ancestral land to a full brother’s son was not shown 
to be valid by custom, without the assent of his 
brothers by the same father. 


Gujrat District. 

43 P. R. 1884—Muhammadan Jats. No custom was established 
which rendered invalid a gift of an equity of 
redemption in favour of one heir to the exclusion 
of equally entitled heirs. 

16 P. R. 1889—Gujjars. The onus lay on the plaintiffs to establish 
that a childless proprietor could be restrained from 
selling a portion of his estate to two of his nephews 
to the exclusion of the other two and that they had 
failed to discharge it. 

8 P. R. 1891—Khatana Gujjars. The donor was not competent by 
custom to make a gift of ancestral property to a 
nephew, in the presence of brothers and another 
nephew. 

79 P. R. 1893—Arains. A sonless proprietor was not competent to 
make a gift of his property to, or adopt, the son of a 
more distant relative in the presence of his nephews. 

81 P. R. 1893—Varaich Jats. A sonless proprietor was not competent 
by custom to make a valid gift of his land to one 
brother to the exclusion of brother’s sons without 
the assent of the latter. 

12 P. R. 1904—Brahmins of Aurangabad. A sonless proprietor cannot 
gift his ancestral land to nephews in presence of a 
brother. 


Gurdaspur District 

58 P. R. 1887—Dewal Jats, Batala Tahsil. The onus lay on the 
plaintiffs to establish that they had any customary 
power of interference and that they had failed to do 
so. The plaintiffs and the defendant were equally 
related to the vendor. 

Hoshiarpur District. 

113 P. R. 1883—Panwar Rajputs, Dasuya Tahsil. Gift to one 
collateral heir to the exclusion of another collateral 
heir is valid. 

62 P. R. 1884 Hindu Jats. Gift to grand-nephew is valid. 
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Jhang District. 

1923, 4 Lah. 189—Gilotar Jats. Gift to a collateral in presence of 
other collaterals is valid. 

1927,101 I. C. 852—Sials. A sonless proprietor is empowered by 
custom (as recorded in the Riwaj-i-cim) to make a 
gift of ancestral property in favour of a collateral 
to the exclusion of other collaterals. 

1925, 7 Lah. L. J. 234—Wains Jats. There is no custom justifying a 
gift of ancestral land to one collateral in the presence 
of another. 

Jhelum District. 

59 P. R. 1895—Chuhan Rajputs, Chakwal Tahsil. A childless 
proprietor has not by custom an unrestricted power 
of disposition over ancestral land by gift or will, 
to one of his nephews to the prejudice of his other 
agnatic heirs. 

70 P R. 1901—Kathana Gujjars. A proprietor had no power to will 
the whole of his ancestral property to one collateral 
in presence of others as nearly related. 

33 P. R. 1905—Gujjars. A sonless proprietor was competent to gift 
his ancestral land to a nephew and a grand-nephew, 
in lieu of services, to the exclusion of other nephews 
and their descendants. 

96 P. R* 1907—Mair Rajputs, Chakwal Tahsil. A childless proprietor 
is competent to transfer by gift the whole of his 
estate in favour of two of his grand-nephews in the 
presence of other nephews and grand-nephews. 

Jullundur District. 

84 P. R. 1879—Naru Rajputs. Gift to one brother is valid. 

41 P. R. 1900—Atwal Jats. Alienation by way of sale of ancestral 

property in favour of a collateral of the 6th 
degree could not be challenged by collaterals in the 
5th and 6th degrees. 

Lahore District. 

42 P. R. 1875—Dogar Rajputs. Gift in favour of one of several 

heirs is not valid. 

Rawalpindi District. 

52 P. R. 1892—Awans. A childless proprietor is not competent, 

in the presence of a brother, to convey his whole 
estate by gift to his grand-nephews. 
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P. R. 1893—Mangyal Rajputs, Gujarkhan Tahsil. The defendants 
donees failed to prove that custom sanctioned a gift 
in favour of one nephew in the presence of other 
nephews. 

P. R. 1913—Nangial Rajputs. A gift of the whole of ancestral 
property by a sonless proprietor to his son-in-law 
(who was also a collateral), was valid by custom. 


Sialkot District. 

36 P. R. 1888—Varaich Jats. Alienation in favour of one of several 
heirs is not valid. 


Miscellaneous. 

The general rule is unequal distribution amongst heirs, and, therefore, 
the onus is on the party supporting an alienation of ancestral immovable 
property, to one heir in the presence of others, and though there is some dis¬ 
tinction which may considerably weaken the onus , between an alienation to 
one out of several heirs, and that to a stranger, the principle underlying 
the Full Bench ruling 107 P. R. 1887, applies to both cases (1). The 
donor has not generally power by custom to dispose of ancestral property at 
pleasure in favour of one of his agnatic heirs to the prejudice of others (2). 
[n the absence of special facts, e. g , where a gift is made to a collateral 
relation who has rendered service to the donor, and there are strong equities 
in his favour, an alienation by a childless proprietor in favour of an agnate 
qan be challenged by another agnate of equal or nearer degree (3). 

133. Gifts to strangers, wives and other cognates and gifts for 
religious purposes. 

Ambala District. 

153 P. R. 1879—Bakals of Qasba Raipur, Naraingarh Tahsil. Gift 
* to wife’s brother’s son is valid. 

24 P. R. 1892—Brahmins of Mauza Bupka, Jagadhri Tahsil. A gift 
to a stranger of the acquired estate in the presence 
of collaterals is not valid. 

Amritsar District. 

11 P. R. 1890—Kamman Hindu Jats. By custom a gift of a small 
portion of his estate by a sonless proprietor in 
favour of his purohit is valid. 

122 P. R. 1894—Aulakh Jats, Ajnala Tahsil. A gift in favour of a 
step-son whose adoption under the customary law 
was not proved, held invalid. 


(1) 42 P. R. 1902. 

(2) See 92 P. R. 1904. 

(3) 36 P. R. 1906; See also 116 P.R. 1894; 110 P. R. 1894. 
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Attock District. 

A. I. R. 1924 Lab. 452—A wans, Talagang Tahsil. A sonless proprietor 
can gift away his ancestral estate without any 
restriction. 

Delhi District. 

25 P. R. 1892—Gathwal Jats. By custom a gift to a stranger of 
ancestral property in the presence of nephews was 
not valid. 

Ferozepur District. 

20 P. R. 1880 Sindhu Jats, Muktsar Tahsil. By custom a childless 
proprietor cannot make a gift of his ancestral estate 
to a stranger (wife’s brother) in the presence of his 
brother. 

55 P. L. R. 1905—Dogars. A gift in respect of one-third of the 
estate in favour of sister’s husband was held invalid. 
In this case donee’s father even rendered services to 
the donor. 

Gujrat District. 

107 P. R. 1884—Khatris, Gujrat Town By custom a gift by a 
childless proprietor to his sister’s daughter’s son is 
valid. 

116 P. R. 1885 Varaich Jats. A gift in favour of relatives through 
females in the presence of collaterals of the 4th and 
5th degrees held valid. 

141 P. R. 1889 Varaich Jats, Gujrat Tahsil. By custom a sonless 
proprietor cannot make a gift of the entire of his 
estate in favour of his step-son to the exclusion of 
his near collaterals. 

120 P. R. 1892 Gujjars, Gujrat Tahsil. Gift by a sonless proprietor 
to his step-son to the exclusion of his brother’s sons 
is invalid. 

14 P. R. 1895—Mahesi Gujjars, Kharian Tahsil. By custom a son¬ 
less proprietor is not competent to alienate his 
ancestral estate in favour of his paternal aunt's son 
to the exclusion of collaterals (7th degree). 

Gurdaspur District. 

159 P. R. 1884—Randhawa Jats, Batala Tahsil. The plaintiffs had 
failed to establish that a gift by a childless pro¬ 
prietor of the ancestral estate to Dharmarth was 
invalid and by Hindu Law such a gift is valid. 
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Hoshiarpur District. 

62 P. R. 1884—Hindu Jats. A gilt to a nephew’s son by a childless 
proprietor is valid in the presence of other relatives 
who are equally related. 

3 P. R. 1885—Babal Rajputs. By custom gift of a small portion to 
priests and purohits regarding an ancestral estate 
is valid ; but of a greater portion or of the entire 
estate is invalid. 

118 P. R. 1891—Kundal Rajputs, Una Tahsil. By custom a gift of 
a small portion of his ancestral estate by a sonless 
proprietor to a stranger is invalid. 

21 P. R. 1896—Bedis. The onus lay on the donee who had failed to 
discharge that a gift of his entire estate in favour 
of the sons of a woman who had been living with 
him as his wife was valid by custom. 

Jhang District. 

82 P. R. 1902—Sials of Maghiana A gift of a portion of ancestral 
estate by a proprietor to his wife and her daughter 
to the exclusion of a son is not regarded as an 
absolute gift but merely for their joint lives. 

90 P. R. 1916—Khojas of Chiniot Town. Gift to wife The onus 
rested on the plaintiffs (collaterals) to establish the 
existence of a custom among them of restraining 
the power of disposition of a male. 

Jhelum District. 

92 P. R. 188f—Janjuahs, Pind Dadan Khan Tahsil. A father is 
empowered by custom to make a gift of his im¬ 
movable estate to his sons by an inferior wife in 
preference to his sons by an equal wife. 

131 P. R. 1884—Panwar Rajputs, Jhelum Tahsil. By custom a 
childless proprietor cannot give away by gift a 
larger portion to his sister’s husband to the exclu¬ 
sion of his father’s brother’s son. 

95 P. R. 1890—Gharewaha Rajputs A gift to a brother-in-law in 
the presence of sons is not valid. 

94 P. R. 1891—Khokhars, Jhelum Tahsil. By custom a sonless pro¬ 
prietor is not competent to make a gift of his 
ancestral estate to a stranger in the presence of a 
near collateral. 

46 P. R. 1900—Awans, Talag^ang Tahsil. A gift of an ancestral estate 
by a sonless proprietor in favour of his wife’s 
sister’s son to the exclusion of the donor’s brother 
and accompanied by possession is valid. 
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Jullundur District. 

95 P. R. 1892—Bains Jats. Nawanshahr Tahsil. By custom a gift 
by a sonless proprietor to step son who will assist 
the donor in old age was justified. 

127 P. R. 1907—Awans, Jullundur Tahsil. No absolute and uncon¬ 
trolled right to give away ancestral estate to a 
stranger and non-relatives to the prejudice of their 
collateral relatives. 

2 Lah. L. J. 546—Awans, Jullundur Tahsil. By custom a gift by a 
sonless proprietor to his sister or mother’s sister’s 
son is valid. 

32 P. R. 1915—Pathans. A 6th degree collateral cannot prevent 
alienation of ancestral estate by a sonless proprietor 
to his brother’s daughter with whom the donor 
was joint. 

Karnal District. 

127 P. R. 1894—Gujjars. A suit brought by a widow to recover the 
estate gifted to maternal uncle’s children by a sonless 
proprietor is not maintainable, especially where 
sufficient estate has been left for the maintenance 
of the widow. 

20 I. C. 207—Pathans of Kunjpura. Gift to wife. In matters of 

= 270 P. L. R. 1913 alienation they are governed by Muhammadan 
Law. 

Ludhiana District. 

51 P. R. 1884—Dhewal Jats, Jagraon Tahsil. A Hindu Jat had no 
power to dispose of the entire of his ancestral 
estate by way of religious gift to the prejudice of 
his collaterals. 

Mianwali District. 

72 P. R. 1911—Muhammadan Jats, Isa Khel Tahsil. A gift of 
ancestral estate by a sonless proprietor to his wife 
and his daughter is valid against his collaterals 
(5th degree). 

Montgomery District. 

41 P. R. 1879—Brahmins of the town of Kamalia (now in Lyallpur 
District). There is no custom which precluded a 
gift of the self-acquired estate. 

Muzaffargarh District. 

61 I. C. 395—Sials. By custom they have unlimited powers of 
alienation by gift in respect of the ancestral estate. 
The doctrine of Mnshaa has no application to gift 
in this district. 
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Rawalpindi District. 

104 P. R. 1881—Mughals. Under the rule of Muhammadan Law a 
gift made on a death-bed by a proprietor of his 
entire estate to his nephew to the exclusion of his 
widow is valid to the extent of 1 /3rd as no custom 
was established to govern this case. The widow is 
entitled to a separate possession of 2/3rd of the 
estate for her life. 

A. I. R. 1923 Lah. 125—Ghakhars of Mai pur. A sonless proprietor 
has power to make a gift of his estate, whether 
ancestral or acquired, to whomsoever he pleases 
without restriction. 

52 P. R. 1905—Gangol Rajputs, Gujar Khan Tahsil. No custom 
was established by which a sonless proprietor was 
competent to make a gift of his entire residue of his 
ancestral immovable estate to one, who, though of 
the same tribe, was otherwise a stranger in the 
presence of collaterals (3rd degree). 

Rohtak District. 

95 P. R. 1891—Jats of Bammanli, Sampla Tahsil. According to 

custom a step-son is not entitled to succeed his 
step-father but with the consent of the collaterals a 
gift can be made in favour of the step-son. 

35 I. C. 215—Brahmins, Jhajjar Tahsil A sonless proprietor cannot 

= 94 P. L. R. 1916 make a gift of his ancestral estate to the 
prejudice of his collaterals who are entitled to a 
share by succession. 

Shahpur District. 

79 P. R. 1896—Awans, Khushab Tahsil. A gift by a sonless 
proprietor of the entire estate to a sister’s son and 
to a wife’s brother, who was also a distant agnate, 
was valid by custom to the exclusion of the donor’s 
half-brothers. 

49 P. R. 1898—Awans, Khushab Tahsil. A gift to a first cousin 
who was also a uterine brother, held valid. 

63 P. R. 1909—Gondal Jats, Bhera Tahsil. The donee as a. pi chi a g 
is a perfect stranger to the donor and therefore a 
gift in his favour to the exclusion of collaterals of 
the 8th degree is not valid. 

Sialkot District. 

42 P. R. 1890 — Ghumman Jats. A sonless proprietor had no power 
to make a gift of his estate to the son of a female 
cousin in the presence of collaterals in the 3rd 
degree. 
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33 P. R. 1893—Bariar Jats, Sialkot Tahsil. A sonless proprietor is 
not competent in the presence of his nephews and 
without their consent to make a gift of the entire 
of his estate to his niece who with her husband 
had resided in the donor’s house and rendered him 
services. 

1 34. Delivery of possession whether necessary to validate gift. 

y Under.. the Customary Law, delivery of possession is ordinarily 

necessary to validate a gift. According to Muhammadan Law delivery of 
possesson is essential to validate gift, though under Hindu Law, as varied by 
the Transfer of Property Act, delivery of possession is no longer necessary. 

Under the Customary Law a gift to be valid must ordinarily be 
followed by possession. Where therefore a deed of gift has been obtained 
from a man who is a simpleton and who has no friends and relations to 
advise him, it cannot be allowed to stand in the absence of proof of delivery 
of possession. Merely mutation of names is not sufficient (l). 

Possession is ordinarily necessary to complete a gift under custom. 
Where the donor had not actually given possession though he stated in 
petition that he had done so, and where the contest in respect of the gift, 
and its completion had arisen in the life-time of the donor, who repudiated 
his own gift, and asserted his own possession shortly after, and later on 
again showed his persistence in treating the property as still his own ; held , 
that the donees had failed to show by cogent evidence that the donor had done 
all in his power to perfect the gift, or that the gift had actually reached a 
stage at which it was beyond the power of the donor to recall it, and that 
under the circumstances, the gift was not a complete and binding transac¬ 
tion (2). 

A gift under pure Hindu Law need not be in writing. But a gift 
under that law is not valid unless it is accompanied by delivery of possession 
of the subject of the gift from the donor to the donee. Mere registration of 
a deed of gift is not equivalent to delivery of possession ; it is not therefore 
sufficient to pass the title of the property from the donor to the donee. But 
where from the nature of the case physical possession cannot be delivered, 
it is enough to validate a gift if the donor has done all that he could do to 
complete the gift, so as to entitle the donee to obtain possession ; Malta's 
Hindu Law , 8th ed., p. 422. 

As regards Hindu gifts to which the Transfer of Property Act applies, 
the rule of pure Hindu Law that delivery of possession is essential to the 
validity of a gift, is abrogated by section 123 of that Act. Under that Act 
delivery of possession is no longer necessary to complete a gift nor is mere 
delivery sufficient to constitute a gift except in the case of movable property. 


(1) Lain v. Bcildev Singh—A. I. R. 1936 Lab. 851=162 I. C. 88. 

(2) Ch. Lila Kishen v. Ch. Iloa Ram —45 1\ R. 1901. 
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A gift under that Act can only be effected in the manner provided by sec¬ 
tion 123, namely, in the case of immovable property, by a registered instru¬ 
ment. But section 122 of the Act requires that the gift must be “accepted” 
by the donee. The effect of section 12:* is to dispense with delivery of 
possession. But the Act does not dispense with the necessity of acceptance 
as is clear from section 122. The mere execution of a registered deed by 
the donor is no proof of acceptance by the donee. Acceptance must be 
proved as an independent fact ; Mulla's Hin.lu Law , 8th ed., pp. 4 23, 424. 

yj 

It has been pointed out by their Lordships of the Privy Council in 
Kali Das v. Kanhaya Lai (1) that the true rule as regards the necessity 
of possession is that if the donor has done all he could do to perfect his 
contemplated gift he cannot be compelled to do more. 

The same principle as laid down in Kali Das v. Kanhaya Lai applies ^ 
under the Customary Law also. ‘ I do not think the rule as to delivery of 
possession in case of gifts under customary law is different and in a case 
like that decided by the Privy Council the result would not have been diffe¬ 
rent had customary law applied.’—per Chatterji J (2) 

Where the donor has done everything in his power to complete a gift 
then the non-delivery of actual possession does not necessarily invalidate 
the gift, but where the property is capable of physical possession and the 
donor has repudiated the gift soon after the execution of the deed of gift, 
the non-delivery of actual possession makes the gift invalid (3). It was 
observed in Rullia v. Manila (4)—“ It is true that actual possession is not 
always necessary to perfect the title It has been laid down by some autho¬ 
rities that if the donor has done all that is possible under the circumstances 
to put the donee in effectual control of the property gifted actual possession 
is not legally necessary to validate the gift. In this case, however, the gift 
was of a share in agricultural land. Beyond mere mutation of names it 
was necessary for the donees to prove some act showing their control over 
the land. They could have shown attornment to themselves if the land 
was under cultivation by the tenants or receipt of produce from the donor 
if the donor himself cultivated the entire land or cultivation of their share 
personally* In the last resort, they could have proved joint possession in 
some form. They have failed to prove all this,” 

But if the donee is a minor or a lunatic or is otherwise incapable of 
being entrusted with the actual management of the property, the donor 
may retain the possession on behalf of such person (5). Where the donee 
was the minor daughter of the donor and he acted as her guardian, and her 


(1) (1885) 11 Cal. 121=11 I A. 218—4 Sar. 578 (P. C.). 

(2) 48 P. R. 1903 [F. B.] at p. 1*5. 

(3) Dhani Ram v. Legha— A. I. R. 1934 Lab. 858—155 I. C. 1068. 

(4) A. I. R. 1934 Lah. 197—149 I. C. 1013. 

(5) 74P. R. 1867; 45 P. R. 1881; 86 P. R. 1882 ; 91 P. R. 1883; 23 P. R. 
1896; 106 P. R. 1901 (p.376) ; 52 P. R. 1908; 40 P. R. 1912 (pp. 143, 144). 
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husband was cultivating the donor’s land and was living with him in his 
house and was at that time regarded in the light of a son, and the donor 
had openly affirmed the gift in a court of law and mutation of names could 
not be effected as the donee died soon after ; held , that the donor had done 
everything that could reasonably be expected in the circumstances to give 
effect to the gift, and that in such circumstances formal delivery of posses¬ 
sion was not essential to the completion of the gift (l)- 

Delivery of possession held not essential to validate a gift. 

In the following cases delivery of possession was not held essential to 
validate a gift:— 

74 P R. 1867—Donee a lunatic niece. 

76 P. R. 1875—Donee a minor. 

19 P. R. 1881—Donee a minor. 

57 P. R. 1882~ Property admitting of 
possession of share 
share. 

86 P. R. 1882—Donee minor, but intention to gift proved. 

87 P. R. 1882—To wife in lieu of dower. Even if property was share 

of undivided divisible property, as gift is hibba- 
bil-ivz. 

91 P. R. 1883—Donee a minor. 

Delivery of possession essential to validate gift 

In the following cases delivery of possession was 
to validate a gift 


partition ; gift valid where 
given without definition of 


held essential 


61 P. R. 1871—Under Mohammdan Law gift of mortgaged land impos¬ 
sible unless donee in possession, but where 
heirs of donor allowed donee to join in suit for 
redemption, held donee entitled to a share. 

53 P. R. 1873—If property undivided, but partition possible consis¬ 
tent with preservation of all its uses. 

76 P. R. 1875—Where proprietor executed deeds long before death 
in favour of 4 sons leaving small portion for 5th 
and later has 3 more sons and retains possession 
till death. 

137 P. R. 1879—Gift to non-resident son-in-law. 

130 P. R. 1884—Possession by a de facto guardian on behalf of a 
minor donee held not proved by mere fact of deed 
of gift. 

106 P. R. 1886—Even where the donee is a minor. As far as possible 
donor must show in some clear way he is holding 
for minor. 


(1) Raja v. Mst. Jannat Bibi= 40 P. R. 1912. 
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112 P. R. 1889—Gift reserving possession to donor during life of 
no effect, but in case of minor donor may retain. 

35 P. R. 1891—-Custom generally requires that a gift to be valid 
must be perfected by delivery of possession. An 
exception exists in case of a gift to a minor, in 
which case, where there is, on the part of the father 
or other guardian, a real and bona fide intention 
to make a gift, the law will be satisfied without a 
change of possession, and will presume the subse¬ 
quent holding of property to be on behalf of the 
minor donee. 

15 P. R. 1895—It was a case of gift, not followed by possession, which 
might have beed upheld had possession been 
delivered. The donee was a minor who resided 
with donor for a few days only before donor’s 
death. 

44 P. R. 1902—gift to parda nashiti non-resident daughters. 

See also 22 P.R 1867; 107 P.R. 1868 ; 3 P R. 1886; 33 P.R. 1891; 
34 P.R. 1891; 61 P.R. 1893 ; 91 P.R. 1894 ; 106 P.R. 1901. 

Delivery of possession, essential to validate gift under 
Muhammadan Law 

The rule of Muhammadan Law is that a gift must be perfected by 
delivery of possession. In the case of a gift of immovable property by a 
Muhammadan husband to his wife, once mutation of names has been 
proved, the natural presumption arising from ths relation of husband and 
wife existing between the donor and donee is that the husband’s subsequent 
acts with reference to the property were done on his wife’s behalf and not 
on his own (l). 

No physical departure or formal entry is necessary in the case of 
a gift of immovable property in' which the donor and the donee are both 
residing at the time of the gift. In such a case the gift may be completed 
by some overt act by the donor indicating a clear intention on his part 
to transfer possession and to divert himself of all control over the subject 
of the gift. This rule has been applied mainly to cases in which the donor 
stands in loco parentis to the donee ; Mulla s Muhammadan Law , para. 
127, cited with approval by Jai Lai J. in 1925, 7 Lah. L.J. 301. 

Under Muhammadan Law, delivery of possession is not necessary in 
the case of a gift by a father to his infant son and the law is the same in 
every other case where the donee is a minor in lawful custody of the donor : 
Wilson's Anglo-Muhammadan Law, 5th ed., para 303, page 323. 



(1) A.I.R. 1927 P.C. 22=100 1.0. 32 <P.C.). 
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The doctrine of Muhammadan Law which prohibits gifts of undivided 
property ( Mushcta ) has no application to gifts under the customary law (l). 

See also on this subject 1928, 9 Lah 567, where the conditions 
essential to the validity of a gift under the Muhammadan Law, are pointed 
out by Tek Chand J. 

A gift of immovable property not any time in possession of the donor, 
but in that of a trespasser, and consequently never delivered by the donor 
to the donee is void (2). The same applies to a gift of immovable property 
in the possession of a mortgage (3). But contra see I. L. R. XXI All 
page I/O. 

135. Doctrine of reversion of gift to donor's family. 

Where a person out of the ordinary line of succession has been 
allowed to take land either by adoption or gift, he naturally transmits all 
his rights to his heirs in the male line. On his line dying out, the estate 
is treated as if left by his predecessors in title, until we come to a prede¬ 
cessor who has left male descendants and amongst these the estate is 
divided. In other words, the estate reverts to the natural heirs of the donor, 
and does not pass to those of the donee. Roes Tribal Law , p. 82. 

Land gifted to a daughter would only revert in the original owner s 
family where her direct descendants, male or female have died out (4). The 
universal rule under the Customary Law in the Punjab is that gifted land 
does not revert to the collaterals of the donor until all the descendants of 
the donee, whether in male or female line, have died (5). Where the last 
holder of the estate gifted was a great grand-son of the donee, bis sisters 
succeeded to the estate after his death being his heirs (6). 

There is no reversion to the collaterals of the donor so long as the 
descendants of the donee, whether in the male or female line, are existing (7). 
Where the intention of the donor is to benefit the donee and her line, it 
is only when the donee’s line has become extinct that the reversion of the 
donated property in favour of the collaterals of the donor can take place (8). 

Where collaterals permitted one of themselves to take possession of 
the land belonging to the deceased without consideration ; held, that the 


(1) 1921, 61 I* 0.395; Sss also 1927, 102 I. C. 829 ; 100 I. C. 644 (Allahabad) , 
1934, 161 1. C. 365. 

(2) I. I- R. XI All* 1, cited with approval in 188 P. R. 1889; 61 P. R. 1893 and 


91 P. R. 1894. 

(3) 61P. R. 1871; I. L R. IV Bom. 650. 

(4) Faqira v. Mst. Ghulam Maryam— A I. R. 1928 Lah. 117=9 Lah. 27. 

(5) 1928,116 1.0.897. 

(6) 115 I. C. 421=11 Lah. L. J. 60=30 P. L. R. 22 

(7) M*t. Dian Kaur v. Aryan Sinyh—A. I. R. 1928 Lah. 893=109 I. C. 787. 

(8) Fakir v. Ramzan— A. I. R. 1927 Lah. 67=7 Lah 456=96 1. ^ 171. 
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transaction must be regarded as a gift by the collaterals to the person 
permitted to take possession and that on the extinction of the latter line, 
the property must revert to heirs of donors (1). 

Land gifted to a Khana-damad reverts to the donor when the line of 
the descendants of the donee both male and female has entirely become 
extinct. Where a daughter is entitled to succeed, her sons are equally 
entitled to succeed, except in the case of an unmarried daughter in which 
case she herself holds the property until her marriage. A custom to the 
contrary must be proved by the collateral (2). A similar rule was laid down 
in Shahaiichi Khan v. Mst. Be gam Jan (3), and it was there held that the 
rule regulating succession to property gifted to a son-in-law is that there 
must ba a failure of all female as well as male heirs in the donee’s line 
before the collaterals of the donor can come in to claim the inheritance. 
This view is in consonance with the principles under which this departure 
from the ordinary Customary Law of succession is based. As was pointed 
out in Sita Ram v Raja Ram (4), where gifts to, or adoptions of, such 
relations as daughter’s sons or sister’s sons were allowed, this was done 
from a tender feeling to benefit the direct descendants of the old stock and 
not* in order to benefit the family in which the daughter of a tribe happens 
to be married. 

Thus the principle to be followed is that there is no reversion to the 
donor’s collaterals so long as the descendants of the donee, whether in the 
male or female line, are existing (5). 


The doctrine of reversion does not mean that in the case of the 
donee’s line becoming exhausted, the reversioners would become entitled to 
the whole of the property even if that property is in the hands of third 
parties who have acquired title to it in good faith by purchase or otherwise, 
more than 12 years prior to the succession opening out. A gift in lieu of 
services rendered and a gift pure and simple stand on the same footing, so 
far as the applicability of the doctrine of reversion is concerned (6). 

In Sardar Khan v. Mst. Aisha Bihi (7), in which the parties belonged 
to the Gurdaspur District, it was held that in the case of a gift of ancestral 
property in favour of a father who had only daughters, the property on the 
death of the donee did not revert to the collaterals of the donor in the 
presence of the daughters of the donee, but the daughters succeeded to it. 


In another Division Bench case reported as Thakar Singh v. But a 
Singh (8) also it has been held that in case of a gift of property over which 


(1) 

A. I. 

R. 1925 Lah. 596= 

-87 

1. G. 370. 

(2) 

56 I. 

C. 913=2 Lah L. 

J. 475. 

<B) 

IBP. 

. R- 1914. 



<4) 

12 P. 

. 11 1892 [F. 13.]. 



(5) 

See also 82 P R. 1918 ; 

84 

P. R. 1909 ; 68 P. R. 1911. 

(6) 

63 I. 

C. 568. 



(7) 

A. I. 

R. 1938 Lah. 197 1 

[2h 

=14 Lah. 315. 

(8) 

A. I 

R. 1934 Lah. 860= 

=16 

Lah. 373. 







the donor had not an unrestricted power of disposition ( i.e . ancestral property), 
where the donee is a member of the donor’s family (and not a mere 
stranger). The land will revert to the donor’s husband’s collaterals. 


Principle of reversion limited to ancestral property. 

The principle of reversion to the heirs of the donor applies only to 

property over which he had not unrestricted power of disposition, 
(e.g. ancestral property). Self-acquired property gifted to a daughter never 
reverts to the collaterals of the donor (l). 

The principle of reversion to the heirs of the donor or appointor is 

limited to the property over which he had not unrestricted power of 
disposition. Accordingly the collaterals of the donor or appointor had no 
right to succession to the property which was not ancestral in the hands of 
the appointed heir on the latter’s deatn without lineal descendants (2\ 

Where a widow gifts away her husband’s self-acquired property to 
her daughters with the consent of the next reversioner, the gift is a good 
one. As, however, the donor has not unrestricted power of disposition over 
the gifted property and the donee belongs to the family of the donor the 
land must revert to the donor’s husband’s heirs on the death of the donee 

without issue of any kind. The property reverts to the original line and the 

donee's husband does not succeed to it (3). 

Gifts made to stranger—doctrine of reversion does not apply. 

The doctrine of reversion of gifted land to the donor’s family on the 
death of the donee, without lineal heirs, does not apply to gifts made to 
strangers. Where the donee was a proved stranger and not proved to have 
been related to the family of the donor, the principle of reversion of the 
land gifted to the donor’s family on the extinction of the donee’s line was 
inapplicable (4) 

A picking son being a stranger, a gift to him does not revert to the 
donor’s heirs on the extinction of the donee’s line. “A picking son is not 
entitled to succeed to the estate of his step father and for the purpose of 
inheritance he would be described as a stranger to the family of the step¬ 
father and consequently a gift to a picking would be a gift to a stranger 
whatever may be the motive for such a gift. The expression ‘stranger’ I 
think is used to distinguish the case of a person who might under certain 
contingencies succeed to the estate of the donor. *—per Jai Lai J. (5). In 


(1) A. I. K. 1928 Lab. H7=9 Lah. 27. 

(j) Jot Ram v. Hard wari—27 P. R. 1914 ; See also A. I. R. 1923 Lah. 559=77 
I. C. 538 and A. I. R. 1935 Lah. 343=16 Lah. 255. 

(3) Thakar Singh v. Bata Singh— A. 1. E. 1934 Lah. 860=16 Lah. 373. 

(4) Dasa v. Mst. Hiran—47 P.R. 1919 ; See also 137 P.R. 1908 and A.I.R. 
1921 Lah 107=2 Lah. 284=64 I.C. 161. 

(5) Rahmat v. Qaim Din—A LR. 1926 Lah. 285=27 P.L.R. 68 ; See also 
1925, 27 P.L.R. 98 to the same effect. 
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Raj Mai v. Harnam Singh (l), without adverting to this ruling, it was 
assumed that a gift of ancestral property to a pichlag son would (under 
the general customary law) revert to the donor’s collaterals on the extinc¬ 
tion of the donee’s line. This point was, however, not directly in issue 
in that case and the remarks were more or less of the nature of obiter 
dictum. 


Gift to a relation for consideration or in return for services— 
no reversion to donor’s family. 

Where a gift is made to a stranger for consideration, the gifted 
property does not revert to the donor’s family in the event of the donee 
dying childless (2). A gift for consideration, such as services rendered to 
the donor, is to be presumed to be an absolute gift, and such a gift 
(even though made to a person not a stranger) would not, ordinarily, revert 
to the line of the donor upon the extinction of the direct line of the 
donee (3). 

The ordinary custom in the Punjab is that in the case of a gift of 
ancestral immoveable property to a relation, on the failure of the issue 
of the donee the property reverts to the donor and his heirs, the presump¬ 
tion in such cases being that the object of the gift is to make a settlement 
for the benefit of the donee and his issue, and therefore on the failure of 
the issue of the donee the object of the gift tails and the property reverts 
to the original donor. What is commonly called a hiba-bil-iwaz is not a 
gift in the technical sense of that term and is not governed by the rules 
relating to gifts pure and simple but it partakes of the incidents 
relating to sales and the devolution of such an estate after the death of 
the donee must therefore be regulated according to the law which is 
applicable to the donee and not to the donor (4). 

When the gift is in lieu of services, the rule of reversion does not 
come into operation (5). In Nathu Khan v. Sohna (6), the donor had 
previously made a gift of one-half of his land in favour of the donees, which 
was set aside on the objection of the reversioners Seeing that his object 
had been frustrated, he secured his reversioners’ assent and again gifted 
one-third of his land to the same donees, for services rendered to the donor. 
Held, that the gift was absolute and that it did not revert to donor on 
donee s line becoming extinct. It was, however, observed in this case— 

1 he distinction that has been sought to be drawn by the appellants 


(1) A.I.R. 1928 Lah. 35=9 Lah. 260. 

(2) 1920, 55 I.C. 187. 

(3) 1928, 109 I.C. 562. 

(4) Fateh Alt Shah v. Muhammad Baksh—X.l.R. 1923 Lah. 516=9 
Lah. 428. 

(5) Aziz Muhammad v. Mat. //ajran-A.I.R. 1934 Lah. 984=155 I.C. 167. 

(6) A.I.R 1935 Lah. 630=160 I.C. 572 








to be sound 


See, however, the dicta of a Division Bench in 1921, 63 IC. 568, to 
the effect that a gift in lieu of services rendered and a gift pure and 
simple, stand on the same footing as far as the applicability of the doctrine 
of reversion is concerned. 


There is no custom among the Khojas of Kasur in Lahore District 
by which, when property is bequeathed to a lady and she dies issueless 
soon after the death of the testator, such property reverts to the heirs of 
the testator (l). 


Gift to a daughter —doctrine of reversion 

Applying the true principles of succession, as laid down in Gliolam 
Mohammad v. Mohammad Baksh (2), to the case of adopted sons or 
donees, who have left no lineal heirs, it is clear that the estate would 
be treated as ascending to the person from whom the adopted son or 
donee derived his title, if that person left no male lineal descendants, 
the estate would ascend still higher in line, until an ancestor was 
found, who had held the estate, and had left descendants. Accordingly, 
the collaterals of the donor or adoptor have an undoubted right to 
succeed in preference to the collaterals of the donee, or adopted son, who 
have really no right of succession at all (3). 

A gift by a sonless proprietor to the husband of his resident daughter 
as such, is really intended to benefit the issue of his daughter by the 
donee, and the ordinary presumption in cases of a gift to a resident daughter 
or her husband is to the effect that the purpose of the donor is to make a 
settlement for the benefit of the daughter’s son. Accordingly, the 
brothers of the deceased donee were not entitled to possession of the gifted 
property in preference to the collaterals of the donor, descended from a 
common ancestor (4). 

Where the usage of Kha :a-damad is recognized, the purpose is to 
benefit the daughter and her male issue, and on failure of the donee’s direct 
male line the property reverts to the male heirs of the donors, and the 
donee merely holds the land for life (5). 

There is no authority for the proposition that when there are 
daughters, land which has been gifted to her lineal ancestor's, reverts to 


(1) Mst* Hayat Bibi v. Mohammad Amin=*k.I.Y\. 1938 Lah. 763 (2)—148 
I.C. 1017. 

(2) 4 P.R. 1891 (f:b.), 

(3) Sita Ram v. Raja Ram= 12 P.K. 1892 [F.B ]. 

(4) Miran Baksh v. Ala Ditta^m P.R. 1894; See also 134 P.K. 1894; 19 P.K. 
1897; 22 P.R. 1893. 

(5) Bhdgiuani v. Atm-Zb P.R, 1904; See also 85 P,R, 1904 ; 39 P.R. 1906 ; 
14 P.R 1907 ; 104 P.R. 1913. 
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female descendants of the donee in the 


of a donor are entitled to oust the 
direct line (l). 


Even if the gift is directly to the resident son-in-law, the land will 
revert to the donor upon the daughter’s death, whether she dies before 
or after her father, if she leaves no issue (2). But see contra No. 126 
P.R. 1894; No. 134 P.R. 1894; No. 19 P.R. 1897 and No. 40 P.R. 1912, 
where it was held that in all such cases the son-in-law is entitled to hold 
for his life. 


136. Revocability of gifts. 

A gift once validly completed is not defeasible at the will of the 
donor (3). A gift by a father to a son followed by possession becomes 
absolute and is irrevocable (4). A gift of money in trust for charitable 
objects, when the trust is completely created for definite objects of bounty 
and acted upon, is not revocable (5). But by Hindu Law and Punjab 
Customary Law if deeds of gift are not fully carried into effect and the 
donee fails in his obligation, while the donor is still in possession, the latter 
can revoke (6). 


Section iv. 

OTHER ALIENATIONS. 

137. General custom among agriculturists is that “ancestral 
land ” is ordinarily inalienable, in presence of agnates, except for 
necessity. 

Para. 61 of Rattigans Digest states as follows :— 

“Every alienation by a male childless proprietor of one of the 
agricultural classes may be presumed until the contrary is proved, 

(а) so far as it affects only movable and self-acquired immovable 
property, to be valid ; 

(б) so far as it affects ancestral immovable property, especially 
in the central districts of the Punjab, to be invalid : 

Provided that presumption ( b) may be rebutted by proving inter 
alia — 

(l) that the alienation was made for a necessary purpose ; or 


(1) Gurdit Singh v. Mat. Prem Kaur=84 P.R. 1909 ; See also 68 P.R. 1911 ; 
54 P.R. 1909 and B P R. 1910. 

(2) 22 P.R. 1893 ; 64 P.R. 1897. 

(3) 91 P.R. 1894; 45 P.R. 1901; See also 1924, 92 I.C. 264. 

(4) 60 P.R. 1867. 

(5) 43 P.R. 1867. 

(6) 87 P.R. 1866. 
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hvth \ ! ? e0ng ' " bal or COmrn °n village bond has been broken 
by the introduction into the proprietary body of the village or of the sub-' 

'vision of the village in which the land is situate of persons of different 
independent tribes, and religions whose lands all intermix ; or 

(3) that a series of alienations have previously taken place in the 
vi lage or tribe to which the alienor belongs without objection and in the 
presence of collaterals entitled to object ; or 

(4) that the alienee is a person having a recognized customary right of 
succession to the estate ; or 

(5) that no collateral having a customary right to object in accordance 
with the provisions of the Wajab-ul-urz or Riwaj-i-am is in existence. 

In the Punjab the property that can be alienated by custom includes 
oth ancestral and self-acquired property, immovable as well as movable. 
An owner of a self-acquired property, movable or immovable, has an 

absolute power of disposal of the same in any way he pleases (I). Sons at 

times can, by custom, restrain the absolute power of alienation of the self- 
acquired property of their father ( 2 ). By custom amongst Brahmans of 
Bukka, lahsil Jagadhri, a gift of immovable acquired property to a 
daughter in the presence of collaterals is not permissible and such a gift 
will therefore be invalid (3). A similar custom prevails amongst Puriwal 
Jats in Sialkot ( 4 ). 

An ancestral immovable property is ordinarily inalienable. It can 
only be alienated by necessity, or with the consent of male descendants, 
or, in the case of a sonless proprietor, of his male collaterals ( 5 ). The 
inalienability is strictly mentioned amongst Jats residing in the central 
districts of the Punjab. 

138. Burden of proof—alienation of ancestral property. 

In the case of tribes governed by custom the initial onus lies on the 
party who asserts that a male proprietor is competent to alienate ancestral im¬ 
movable property without legal necessity ( 6 ). Thus the otius lies on him who 
alleges that a childless proprietor can alienate ancestral property in favour 

(1) See 70 P. R. 1876 ; 41 P. R. 1879 ; 63 P. R. 1880; 2 P. R. 1881; 29 P. R. 
1881 ; 127 P. R. 1883 ; 59 P.R 1885; 170 P.R. 1888; 176 P.R. 1888 ; 125 P.R. 1890 
10 P.R. 1893; 120 P.R. 1893 ; 63 P.R. 1897 ; 76 P.R. 1898 ; 35 P.R. 1900-12 P R 1901 • 

66 P.R. 1911; ,63 P. R. 1912. 

12) See 2 PR 1877 ; 17 P.R. 1886 (Arams). 

(3) 24 P.R. 1892. 

(4) 17 P.R. 1894. 

(6) 8ee 3 P. R. 1884 ; 22 P.R. 1884 ; 52 P.R. 1884; 106 P R. 1884 ; 108 P.R. 1884 • 
137 P.R. 1884; 164 P.R 1884 ; 81 P.R. 1887; 104 P.R. 1887; 107 P.R. 1837- 
(P.B.);26P.R. 1888; 144 P.R. 1888; 167 P.R. 1888; 14 P.R. 1890; 40 P.R. 1890 
41 P.R 1890 ; 89 P.R. 1890 ; 75 P.R. 1891; 79 P.R. 1891; 10 P.R. 1893; 101 P.R. 1893 
117 P.R. 1893 ; 2 P.R. 1895 ; 73 P.R. 1895; 15 P.R. 1896 ; 75 P.R. 1898 ; 73 P.R. 1912; 

76 P.R. 1914; 43 P.R. 1916; 56 P.R. 1917; A.I.R. 1935 Lah. 298. 

(6) 37 P.R. 1896 ; 6 P.R. 1902; 60 P.R. 1902. 
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ofsome collaterals to the prejudice of others (1). Ancestral lands stand 
upon a different footing from all other property, ancestral or non-ancestral, 
and the general presumption undoubtedly is against a father being com¬ 
petent to divide the ancestral land held by hina unequally among his sons 
with effect beyond his life (2). 

In every case where the parties are agriculturists and the property 
concerned is ancestral immovable, the court is bound to assume, before 
any evidence is tendered as regards the power of alienation, that the 
alienation of such property is invalid (3). 1 hese observations were approved 

of in Mst. Bhagan v. Jahana (4) and it was held that they were not 
opposed to 110 P.R. 1906 [F.B.]. 

Where the power of a sonless Jat proprietor to alienate ancestral 
land in the central districts of the Punjab without necessity is in dispute, 
the onus probandi generally lies on the person asserting the existence of 
such a power (5). So far as ancestral property is concerned, Muhammadan 
Jats in the central districts of the Punjab are ordinarily governed by the 
customary law of the agricultural tribes of the Central Punjab and the 
Jhang District is not so far west as to vary this rule of law (6) The 
same view has been extended to Muhammadan Jats, Gujrat District (7). 
Among Jats, generally, ancestral land is inalienable in the presence of agnates 
without necessity (8). 

Where the land which the owner for the time being seeks to alienate 
is found to have come to him from his ancestors, as his share of the land 
held by them as members of a village community, the principles laid down 
in 107 P. R. 1887 [F. B.], apply equally as regards initial presumption, 
whether the land is situate in a central or in any other district of the 
Punjab (9)- Ramji Lai v. Tej Ram (73 P. R. 1895) was explained in 
Hassan v. Jahana (10) and it was held that a rule of onus laid down by a 


Bench as regards an issue of fact relating to custom is not exactly on the 
same footing as a rule of onus laid down by law. It is a mere general state¬ 
ment on that point, deduced by induction from a consideration of numerous 
instances that a certain state of facts is probable when certain other facts 
have been proved to exist. But it cannot take the same place as a rule of 
onus laid down in the Evidence Act. Accordingly, the general presumption 


(1) 42 P.R. 1902. 

(2) WO P.R 1893- 

(3) 62 P.R. 1906; p. 229. 

(4) 67 P.R. 1610. 

(5) 107 P. R. 1887 [F. B.]. 

(6) 48 P. R. 1909, p. 160. 

(7) 141 P. R. 1889. 


(8) 51 P. R- 1910; 3 Lah. 344 at p. 347. 

(9) Ramji Lai v. Tej Ram =73 P- R. 1895 [F. B.]. 

(10) 71P. R. 1904. 
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laid down in 107 P. R. 1887 [F. B.] is not without limitations, and where 
the ruling is not directly applicable to the tribe before the court, the words 
“ creed, tribe and locality apart” should be read into it in formulating the 
general rule as to onus . It was observed in this case—“ Plaintiffs ought 
at least to show the nature of the tribal tenure of land and facts bringing 
the tribe within the general principle laid down in the Full Bench ruling. 
The case might be different if the rule was found to be applicable to the 
tribe itself by a Full Bench or a concensus of Division Bench rulings of the 
Chief Court. In such a case, the onus might properly be thrown on the 
defendant, otherwise the correct procedure would, in my opinion, be as I 
have indicated. If we approach the consideration of the case with these 
limitations of the general presumption, plaintiffs should, in the first in¬ 
stance, give some affirmative evidence to prove the existence of the custom, 
and the question whether the Full Bench ruling applies will depend upon 
a careful examination of the precedents that exist bearing on the point in 
issue. If the current of judicial decisions and the number of instances 
that have hitherto taken place, show the tribe to be following the custom 
of free alienation, in cases like the present you cannot brush them all aside 
and say the presumption is against the existence of the custom on the 
strength of the general statement made by the Full Bench and conduct the 
enquiry on that footing. What I mean in brief is, that the matter must 
not be pre-judged, but that due weight should be given to the Full Bench 
doctrine only when you come to weigh the evidence. It would have been 
different, as I have already said, had the Full Bench dealt with this tribe, 
for in that case all previous instances might properly have been deemed to 
have been superseded. My object in saying this is not to throw the least 
discredit on the Full Bench ruling but simply to make it clear how the 
question of onus should be treated in cases where the ruling is not directly 
applicable to the tribe before the court.” 

This means that in order to take advantage of the Full Bench rulings, 
107 P. R. 1887 and 73 P. R. 1895, it is not only enough to say that the 
property is ancestral immovable and the parties agriculturists, but the 
plaintiff must go a step further and show that land is held by them on a 
tribal tenure or as a member of a village community. See also 85 P. R. 


1904. 


The question of tribe, creed and locality must also be considered 
before adjusting the initial onus. 

The mere fact that a person belongs to a dominant agricultural tribe 
of the district is not by itself sufficient, regardless of his residence, occupation, 
connection with village life and family tradition to raise a presumption 
that in matters of alienation etc , he is governed by the Customary Law of 
the Punjab (1). 

(1) 9 Lah. 120; See also 71 P. R. 1904 ; 79 P. R. 1891; 82 P. JR. 1890 and 55 P. 


R. 1908. 
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When a court places the initial onus of proof on the alienee to prove 
that a male proprietor has an unrestricted power of alienation of ancestral 
immovable property in a village community in the presence of collaterals, 
the force of presumption thus raised against alienation varies according to 
the circumstances of each case- In some cases it may be very heavy, in 
others, a light one. In the latter case it is more easily shifted than in the 
former. 

In the Western Districts of the Punjab, where the strong feeling of 
most of the tribes of the Central Punjab in favour of the agnatic theory has 
not permeated, Muhammadan proprietors have extensive and often unres¬ 
tricted powers of alienation of ancestral land (l). 

139. Male proprietors cannot alienate without necessity—judicial 
decisions. 

Ambala District 

90 P. R. 1893—Atra Hindu Jaduhansi Rajputs, Kharar Tahsil. A 
sonless proprietor cannot without the consent of the 
other warisan give to some of them the entire or 
a part of his estate to the detriment of the others. 

Amritsar District. 

104 P. R. 1887 ) Randhawa Jats, Tahsil Ajnala, in presence of 3rd 

98 P. R. 1893 ) degree collaterals. 

144 P. R. 1888—Randhawa Jats, in presence of nephews. 

136 P. R. 1889—Nirmala Sodhis of Amritsar. 

112 P. R. 1891—Bairagis of Amritsar. 

101 P. R. 1893 Muhammadan Jats of Sanghar got, Amritsar Tahsil. 

A transfer without necessity of ancestral land by a 
so"less proprietor to a stranger was not shown to 
be valid against his kinsmen descended from an 
ancestor in the sixth degree. 

When the competency of a sonless landholder to make a transfer is 
questioned by his reversionary heirs, the fact that they are reversionary 
heirs suffices to give them a locus standi . The initial presumption is 
against the power to make a transfer to the detriment of the heirs, near 
or remote, without their assent, and the degree of propinquity or remote¬ 
ness is only ‘ an element in determining whether the presumption is 
rebutted. The force of the initial presumption will vary according to the 
circumstances. 

34 P. R. 1895—Bassi Jats of Tarn Taran. A childless proprietor is 
not allowed an unrestricted power of alienation of 
ancestral land by custom. 


(i) See I. L. R. 3 Lah. 332; 62 P. R. 1906; I. L. R. 2 Lah. 170; 731. C< 
216; 611. C. 305; 5 Lab. 34 ; 1131. C. 62; 110 I. 0. 550 ; 112 I. C. 606. 
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58 P. R. 1905—Sidhu Jats of Mauza Atari, Tahsil TarnTaran. 

36 P. W. R. 1908—Jats, in presence of 9th degree collaterals. 

Attack District. 

76 P. L. R, 1911—Khattars of Tahsil Attock. 

72 P. R. 1914—Awans, Talagang Tahsil. A proprietor cannot seM or 

dispose of his ancestral property to the prejudice of 
his sons except for a necessary purpose. The onus 
of establishing that an Awan proprietor having 
sons has absolute power of disposing of ancestral 
property lies heavily upon the person asserting it. 
Custom recognizes a distinction between cases 
where an alienation is by a proprietor who has sons 
and cases where it is by a sonless proprietor. 

60 P. W. R. 1914—-Aroras, Tahsil Talagang. Entire holding in pre¬ 
sence of 4th degree collaterals. 

56 P. R. 1917—Tarkhans of Mauza Bhangi. The defendant 

muqarraridar had only restricted power of selling 
his rights for valid necessity, even if the vendor was 
the representative of the superior landlord who 
created the muqarraridari rights. 

Delhi District. 

73 P. R. 1895 [F.B]—Dogar Jats. A sonless proprietor had not an 

unrestricted power of alienation. A compact 
village. . , 

Ferozepur District. 

137 P. R. 1885—Dhariwal Jats, Tahsil Moga, in presence of nephews 
and great nephews. 

50 P. R. 1895—Sodhis of Mauza Ranjitgarh, Tahsil Muktsar, in 
presence of nephew. 

84 P. R. 1898 [F.B.]—Sodhis of Tahsil Zira. 

11 P. R. 1899—Rajput of Mauza Bokan Khanwala, Ferozepur 
District. 

92 P. R. 1911—Syads Bokharis, Tahsil Zira. 

Gujrat District. 

40 P. R. 1890—Mangrials of Chak Sikandar, Tahsil Kharian, in 
presence of 5th degree collaterals. 

129 P. R. 1892—Gondals. A sale without necessity, by a sonless 
proprietor 1 in favour of his sister’s son in the pre¬ 
sence of his nephews is not competent. 

133 P. R. 1892—Sayyads of Gujrat town, land in adjoining villages ; 
in presence of 6th degree collaterals. 
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15 P. R. 1896 Varaich Jats of Tahsii Gujrat, in presence of 3rd 

degree collaterals. 

39 P. R. 1906 Lohars of Muza Lorai and Mauza Kunjah. 

Gurdaspur District. 

71 P. R. 1879 Hindu Jats of Mauza Kot Khazana, Tahsii Batala. 

52 P. R. 1884 Manj Rajputs of Mauza Amrwala, Batala Tahsii. 

14 P. R. 1890 Bhatti Rajputs of Mauza Mari Bucha. 

41 P. R. 1890—Godari Jats of Tahsii Batala. 

40 P. R. 1907—Gilani Sayyads of Mauza Masania, Batala Tahsii. 

Hoshiarpur District. 

107 P. R. 1887 Sus Jats, in presence of great nephew. 

88 P. R. 1893 Gondal Jats, Tahsii Garhshankar. 

75 P. R. 1891 ) Mahtons, Garhshankar Tahsii, in the presence of 

117 P. R. 1893 ) near collaterals. 

2 P. R. 1895—Gagh Jats, to a stranger in presence of son. 

16 P. R. 1906— Sayyads of Mauza Khanpur. 

Jhang District, 

A. I. R. 1928 Lah. 247—Chelas and Sials of village Chela. They are 

— 9 Lah. 356 governed by the ordinary custom prevailing in 
the province that a sonless proprietor can only 
alienate his property for necessity. 

Jhelum District. 

72 P. R. 1914—A wans. Onus not proved that Awans can dispose of 
property to prejudice of sons unless for necessity. 

Juilundur District. 

A. I. R. 1937 Lah. 349—Ghorewaha Rajputs of Rahon, Tahsii 

Nawanshahr. The original tribal or common land 
has not been broken and their powers of alienation 
in respect of ancestral property are not unrestricted 
either at Rahon or anywhere else. 

81 P. R. 1888—Gil Jats of Mauza Ran wan, Tahsii PhilJour, in 
presence of 3rd degree collaterals. 

26 P. R. 1888 Hindu Ladhra Jats, in presence of 5th and 6th degree 
collaterals. 

167 P. R. 1888—Varaich Jats of Mauza Marali, Tahsii Nawanshahr, 
in presence of 4th degree collaterals, a compact 
village. 

33 P. R. 1889—Kel Jats of Tahsii Phillour. 

72 P. R. 1892—Sindhu Jats, Nawanshahr Tahsii, in the 'presence of 
nephews. 
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145 P. R. 1894—Naru Rajputs of Mauza Bhagwanpur, in presence of 
first cousins. 

25 P. R. 1901—Under Customary Law the right to alienate ancestral 
property is limited, and the rules of limitation are 
the same, whether the property dealt with comes 
from a natural or an adoptive father. 

51 P. R. 1901—Lohars of Jamsher, Jullundur Tahsil. 

Kangra District. 

10 P. W. R. 1914—Girths of Kangra District. 

6 P. R. 1902—Rawals of Mauza Budala, Tahsil Nurpur. 

Lahore District. 

17 P. R. 1886—Arains, Tahsil Chunian, both ancestral and self-acquired 
property, in presence of sons. 

99 P. R. 1886—Dhulla Jats, of Mauza Nurpur. 

104 P. R. 1892—Arains in the Lahore District are subject to the 
ordinary rule, restricting in the case of childless 
proprietors alienation to cases of necessity. 

75 P. R. 1898—Dhillon Jats, in presence of 9th degree collaterals. 

38 P. R. 1909 —Chttnbas of Bhama Kalan are governed by agricul¬ 
tural custom, and a soilless proprietor has not an 
unrestricted power to alienate landed ancestral 
property, or a share of an ancestral occupancy 
holding. 

Ludhiana District. 

79 P. R 1873—Tarkhans of Mauza Machiwara. 

29 P. R. 1903—Kalar Jats, Ludhiana District. 

56 P. R. 1908—Jats of Mauza Lahal. 

7 P. R. 1911—Madaris of Ludhiana District. 



Lyallpur District. 

A.I.R. 1932 Lah. 333 Janjua Rajputs. Where the alienor and his 
family are Janjua Rajputs who follow the custom 
of the Jhelum District, which governs the members 
of all agricultural tribes in the district, an alienation 
unless made by an Awan may be challenged by a 
son or a collateral within the recognized degree. 

Mianwali District. 



C. A. 446 of 1911—Pathans, in presence of sons. There is a clear 
distinction in regard to powers of alienation 
possessed by sonless proprietors, and those having 
sons. 
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Rohtak District. 

76 P. fc. 1914—It had not been proved that a sale of ancestral 
property by an agriculturist proprietor of the 
Rohtak District in presence of a collateral of the 
3rd degree was valid by custom. 

Sialkot District. 

89 P. R. 1890*—Chima Jats, Sialkot District. 

140. Power of male proprietors to alienate without oecessity 
judicial decisions. 

Ambala District. 

A. I. R. 1923 Lah. 501—Brahmans of Gokalgarh. They are not 
= 4 Lah. 254 governed in the matter of alienation by agri¬ 
cultural custom, but by Hindu Law. 


A. I. R. 1924 Lah. 552—Lohars, Jagadhri Town. The power of a 
male proprietor to alienate ancestral property is 
not a restricted one, although they do not observe 
the Muhammadan Law in all matters of inherit¬ 
ance, and although among them a widow is not 
competent to alienate except for necessity. 


Amritsar District. 

56 P. R. 1889—Punnun Jats of Mauza Phaddi, in presence of 6th 
and 7th degree collaterals. 

59 P. R. 1889—Jats of Mauza Choganwala, to distant collateral in 
presence of equally related. 

9 P. R. 1892—Sindhu Jats, in presence of 8th degree collaterals. 

28 P. R. 1911—Sodhi Khatris of Tarn Taran Tahsil are governed by 
Hindu Law in matters of alienation. 


Attock District. 

69 P. R. 1916—Pathans of Mamanpur. There is no restriction on 
alienation by a male proprietor and the agnatic 
theory has no force among them. 

88 P. R. 1911—A wans, Talagang Tahsil. A proprietor is competent 
to make an alienation of his ancestral property in 
the presence of a son. 


Ferozepur District. 

77 P.R. 1880—Sindhu Jats, Tahsil Moga, in presence of nephews. 

120 P.R. 1886—Sindhu Jats, Tahsil Moga, in presence of nephews. 

55 P.R. 1908—The Full Bench ruling in 107 P.R 1887 intended to 
lay down the rule of restricted power of alienation 
only as regards agriculturists by occupation, and 
members of a village community. The safe test 
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before applying or not the presumption in the 
Full Bench ruling is to look not only to caste but 
permanent and hereditary occupation as well of 
the particular family. The restriction applies to 
an alienation of ancestral landed property or 
house-property connected with such lands and 
situate in a village, and the initial presumption in 
the F. B. ruling is inapplicable to urban house- 
property. Accordingly, the initial presumption 
of a restricted power of alienation would ript exibi 
in the case of a Rajput who drifted away from 
agriculture and settled for good to urban life, and 
adopted trade, industry or service as principal 
occupation, and source of livelihood. 

Gurdaspur District. 

22 P. R. 1884—Kalon Jats, Batala Tahsil. To 10th degree collaterals 
in presence of 8th, 9th, 10th and 11th degree 
collaterals. 

58 P. R. 1887—Dewal Jats, Tahsil Batala, where vendee and objector 
equally related. 

69 P. R. 1887—Sikh Jats of Mauza Mathola, Batala, in presence of 
10th degree collaterals. 

101 P. R. 1884—Khatris of Batala. Hindu Law applies. Can 
alienate, if valid consideration, and not taken for 
immoral or unlawful purposes, in presence of 4th 
and 5th degree collaterals. 

Jhang District 

A. I. R. 1933 Lah. 533—Sayyads of Maghi Sultan. Their powers 

= 144 I. C. 187 are not restricted in the matter of aliena¬ 
tion of ancestral property. It is true that 
there is some indication of their following custom 
in matters of succession; but the mere fact that 
custom is followed as regards succession does not 
necessarily justify a presumption that it is followed 
in matters of alienation. 

9Q P. R. 1916—Khojas. The burden of proving that power of 
alienation is restricted by custom is upon him 
who alleges it as Khojas are generally traders and 
not agriculturists. 

Jhelum District. 

64 I. C. 180—Khatris of Golpur, Pind Dadan Khan Tahsil. They 
are governed by agricultural custom in matters of 
alienation. 
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100 P. R, 1912—Awans, Talagang Tahsil. A sale of ancestral 
property, by a sonless proprietor, in favour of his 
near collateral, was valid in presence of the father 
and step-brothers of the alienor, even though there 
was no proof whatever of necessity. 

Jullundur District. 

159 P.R. 1879—Athwal Jats, Tahsil Nawanshahr, if valid considera¬ 
tion passes in presence of nephews. 

3 P. R. 1884—Jats, Tahsil Nawanshahr. Mortgage for consideration 
as in 159 P. R. 1879, in presence of first cousin. 

50 P. R. 1884—Ghaisa Jats, Tahsil Nawanshahr, to kinsmen in 

presence of brothers. 

41 P. R. 1900—Atwal Jats, Nawashahr Tahsil, to 6th degree colla¬ 
terals in the presence of 5th degree collaterals. 

51 P. R. 1878—Khatris of Jullundur City. Governed by Hindu 

Law; can alienate without necessity in the 
presence of 5th degree collaterals. 

Lahore District. 

A.I.R. 1935 Lah. 228—Gujjars The Gujjars of Lahore who have had 
nothing to do with land and have for generations 
been engaged in the milk trade are not governed by 
any custom which restricts their power of alienation. 

108 P. R. 1884—Sindhu Jats, Tahsil Kasur, in presence of nephews. 

Ludhiana District. 

53 P. R. 1885—Sindhu Khali Jats. 

43 P. R* 1911—Sodhis of Mauza Bhampura are governed by Hindu 
Law in matters of alienation. 

Mianwali District. 

53 P. R. 1899—Awans, Mianwali Tahsil. A childless proprietor has 
unrestricted power of disposal by sale of his 
ancestral land. 


Montgomery District. 

51 P. R. 1910—Sahu Jats. The general rule among Jats as to in¬ 
alienability of ancestral land in presence of agnates 
except for necessity does not apply in villages 
where the common village bond has been broken 
by the introduction into the proprietary body of 
persons of different independent tribes, where lands 
all intermix or where many uncontested alienations 
have taken place in the presence of agnatic 
relatives of the alienors. No restriction on aliena¬ 
tion proved in this case. 
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Multan District. 

73 P. R. 1912 Sahu Jats. A male proprietor has a right, irrespective 
of any question of necessity to sell ancestral pro¬ 
perty. The burden of proving unrestricted right 
of alienation was on the defendant alienees, but the 
initial presumption was rebutted by a large number 
of uncontested instances of alienations in the 
village and the Riwaj i-am entry, showing that in 
Multan District “ far more p’enary powers of dis¬ 
position are accorded to Muhammadan proprietors 
than are recognized elsewhere.” 

Rawalpindi District. 

56 P. R. 1915—Awans. A childless proprietor had power by custom 
to alienate without necessity his ancestral property 
to the prejudice of his first cousin. 

88 P.R. 1910—Bunjahi Khatris, Tahsil Kahuta. Governed by 
Hindu Law in matters of alienation. 

54 P. R. 1913—Khatris of Kawntrila are governed by Hindu Law and 
not by agricultural custom in matters of alienation. 

Rohtak District. 

A. I. R. 1935 Lah 692—Jats, Jhajjar Tahsil. A sonless proprietor is 

= 159 I. C. 691 competent to mortgage his ancestral property 
without necessity, 

A. I. R. 1934 Lah. 998—A proprietor in the Gohana Tahsil can 
alienate immovable property freely except for 
immoral purposes. 

A. I. R. 1933 Lah. 339—Alienations by Hindu proprietors (Jats in 

= 14 Lah. 600 Rohtak District) can be challenged only on 
grounds valid under Hindu Law. 

A. I. R. 1923 Lah 193—Sonless proprietor in the Rohtak Tahsil has 

= 4 Lah. 113 unrestricted powers ol alienation; collaterals 
possess merely right to pre-empt. 

A. I. R. 1922 Lah. 69-Rohtak Tahsil. Proprietor has wide powers 

== 64 I. C. 549 of alienation, and alienation can be challenged 
only on grounds valid under Hindu Law. 

230 P. L. R. 1913 ) Alienations by agriculturists can only be 

231 P. L. R. 1913 ) attacked on grounds of Hindu Law, viz., 

immoral purposes. 

Shahpur District 

A. 1. R. 1937 Lah. 704—Nangians. A proprietor having no male 

= 171 I. C. 109 issue has an unrestricted power of alienation 
in respect of immovable property. 
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A. I. R. 1936 Lah. 21— (Quaere). It is doubtful whether a custom 
= 17 Lah- 133 giving right to alienate ancestral land exists 
among the Tiwanas of the Punjab. 

A. I. R. 1935 Lah. 208—Vains tribes A proprietor having no son or 

= 16 Lah. 656 son's son has unrestricted power of alienation. 

A. I. R. 1933 Lah. 158—Bhatti Rajputs (Nangiana) have unrestricted 
powers of alienation. 

60 I. C. 526—Harrals. Male proprietors have unrestricted power of 
alienation. 

26 P. R. 1885—Ranjha Jats, Tahsil Bhera, in presence of sons. 

Sialkot District. 

106 P. R. 1884—Chima Jats, Tahsil Daska. 

79 P. R. 1891 1—Ghumman Jats, Tahsil Sialkot, in presence of 8th 
93 P. R. 1906 ] degree collaterals. 

23 P. R 1907—Bhat Jats, Tahsil Raya, in presence of 8th degree 
collaterals. 

107 P. R. 1885—Salasia Rajputs, in presence of 5th degree collaterals. 

Agricultural tribes governed by Personal Law in matters of 
alienation. 

See notes under Chapter III, pages 70 to 144. 

Non-agricultural tribes governed by custom in matters of 
alienation. 

See notes under Chapter III, pages 70 to 144. 

Non-agricultural tribes governed by Personal Law in matters of 
alienation. 

See notes under Chapter III, pages 70 to 144. 


141. Onus of proof—additional authorities. 

In the case of Barech Jats of Jullundur District, the onus was laid 
on the alienee to prove that a childless proprietor is competent to sell without 
necessity because, “ although the Barech Jats only own this village in this 
tahsil, yet the whole village is held (with the exception of a portion given to 
the Brahmans who came to the village with the Jats as their purohits) by 
families of Barech Jats descended from a common ancestor. There is no 
reason to suppose that the Barech differ from the other Jat tribes amongst 
whom they live (l).” 

Manku Rajputs, Sialkot District. An alienation was made to an 
entire stranger. It was found that the village was homogeneous. Held , 
that the burden was on the alienee to prove the validity which he had 
failed to do (2). 


(1) 167 P.R. 1888. 

(2) 15 P. R. 1888. 
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Kundal Rajputs, Hoshiarpur District. A childless proprietor 
alienated a portion of ancestral property to a stranger. The pedigree 
table of the village showed that at the time of its preparation in 1873, 
the village was exclusively occupied by the descendants of the common 
ancestor from whom the donor and the plaintiffs were descended. There 
was no intrusion by outsiders until about 1885, since when there had been 
only two sales to strangers, one of these being the donee in this case. Held , 
on these facts that the burden lay heavily on the alienee to justify the 
alienation which he had failed to discharge (l). 

Gil Jats, Phillour Tahsil, Jullundur District. A childless man alie¬ 
nated ancestral land to one collateral in the presence of other near ones. 
Held , that the onus was on the alienee as all the proprietors belonged to 
the same tribe (2). 

One of the most important tests to be applied in determining whether 
a particular caste is or is not governed by agricultural custom is to 
ascertain whether or not they form a compact village community or at 
least a compact section of the village community. If they do so, the 
presumption is strongly in favour of the applicability of custom (3). The 
presumption in favour of a restricted power of alienation applies to 
members of agricultural tribes who are members of village communi¬ 
ties (4). 

The general rule that ancestral land is inalienable in the presence of 
agnates except for necessity, does not apply to villages where the common 
village bond has broken by the introduction into the proprietary body of 
persons of different independent tribes whose land all intermix or where 
many uncontested alienations have taken place in the presence of agnatic 
relations of the alienor (5). Where a tribal bond has been broken the 
presumption of a restricted right of alienation must be deemed to have 
been rebutted (6)- 

142. Shifting or discharge of initial onus. 

The initial onus set up by the Full Bench ruling (107 P. R. 1887) on 
the subject, is much more easily shifted in some cases than in others. It 
was observed in 53 P. R 1906—“We by no means assent that this initial 
presumption is of equal weight or force in all cases. On the contrary, we 
are of opinion that its force may, according to the circumstances of the 
particular case before the court, be very considerable or very light. 
Everything depends on the creed, tribe and locality of the parties. If, 


(1) 118 P. R. 1891 

(2) 81 P. R. 1887. 

(3) 721. C. 775. 

(4, 65 P. R. 1908. 

(5) 51 P. R. 1910. 

(6) 1061. C. 905. 
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for example, the case is one in which the parties are Jats of the Central 
Punjab (to give the strongest example) the court would, no doubt, require 
very weighty evidence to be adduced before it, to arrive at the conclusion 
that a sonless proprietor had the right to give away land to whomsoever 

he pleased...On the other hand if the court found that the parties 

belonged to a tribe who, for one reason or another, did not accept the 


agnatic theory in its entirety, and that it recognized far wider powers of 
alienation in the case of sonless proprietor if, for example, the parties were 
members of a Muhammadan endogamous tribe who were well-known to 
favour the rights of daughters and daughter’s sons—the initial presumption 
against the validity of a gift in favour of a daughter might well be recog¬ 
nized so weak as to be rebutted by the mere fact of the tribe being 
endogamous. But, even if, in any such case, the court would not be 
justified in going so far, we think it might well hold that the onus had 
been shifted as soon as the donee had been able to refer to entries in the 
Riwaj-i-am and {a fortiori in the Wajib-ul-arz) in favour of the validity 
of such gifts (1).” 


Again, it was remarked in 73 P. R. 1912—“Unquestionably the 
burden of proving a right of this exceptional nature rested originally upon 
the defendants (vendees) who asserted it. But this initial presumption can be 
rebutted by evidence in the case and such evidence may consist of 
instances given in evidence in support of the alleged right of entries in the 
Wajib-ul-arz or in the Riwaj-i-am and the like.’' 

In the western districts of the Punjab (where the strong feeling of 
most of the tribes of the Central Punjab in favour of the agnatic theory 
has not permeated), Muhammadan proprietors have extensive and often 
unrestricted powers of alienation of ancestral property (2). 

1 hus it has been held that among Muhammadan tribes of 
the Jheluin District, custom recognizes a large power of alienation 
of ancestral property by sonless proprietors and the initial presumption 
against such power is not of great weight and may be easily shifted (3). 
The Muhammadan tribes of that district recognize far more extensive 
power of alienation in favour of daughters and sisters than are recognized 
by other tribes, especially Hindu tribes in the central parts of the 
Province (4). 


The custom of disposal of land by gift in the Rawalpindi District in 
the presence of distant collaterals is well established (5). Among Ghakkars 


(1) See also 116 P. R. 1901; 117 P. R. 1901; 62 P. R. 1906 ; I. L. R 3 Lah. 

392. 

(2) See 3 Lah. 392; 62 P. R. 1906 ; 2 Lah. 170 ; 73 L C. 216; 61 I. C. 305 ; 5 
Lah. 34; 113 I. C. 62; 3 Lah. L. J. 150; 110 I. C. 550 ; 112 I/C. 606 ; 30 P. L. R. 
238. 

(3) 15 P. R. 1895 ; 22 KR. 1904 ; See also 133 P R. 1902 ; 71 P. L. R. 1904. 

(4) 115 P. R. 1907 ; 46 P. R. 1900. 

(5) 42 P. R. 1879. 
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of Rawalpindi District, a sonless male proprietor has power to make a gift of 
his property, whether ancestral or self-acquired to whomsoever he pleases 
without restriction (I). The same applies to the case of Gujjars (2). 

Jats, particularly Muhammadan Jats of Muzaffargarh District, 
possess wide powers of alienation (3). Sials have also unlimited powers of 
alienation by gift (4). 

Similarly, among Muhammadan Sahu Jats of Montgomery and Muhan 
Districts, a male proprietor has unrestricted powers of alienating ancestral 
property (5). 

In Shahpur District all miscellaneous Musalman tribes ( t.e . all tribes 
except Awans, Gondals, Rayabs and Khokhars) have unlimited powers of 
alienating ancestral property (6). Tiwanas have also unlimited powers of 
alienation in respect of ancestral property (7). 

Pathans of the Attock Tahsil have an unrestricted power of alienation 
qua all their property, ancestral as well as self-acquired (8). 

As to Awans, different views have been held at different times by 
judicial authorities. In 88 P. R 1911 it was held that by custom among 
Awans of Talagang Tahsil District Attock, a father was competent to 
alienate ancestral property in the presence of his sons But in this case 
the son was born after the alienation in question, so that the case was really 
not one of alienation by the father in the presence of a son. It was 
subsequently held in 72 P. R. 1914 that customary law recognized a dis¬ 
tinction between the powers of alienation of a sonless proprietor and those 
of a proprietor who had sons, and that it had not been proved that among 
Awans of the Talagang Tahsil a proprietor who has sons has unlimited 
power to deal with ancestral property as he pleases (9). 

Held, that by custom a sonless Awan of the Talagang Tahsil has an 
unrestricted power of gifting his property, ancestral or non-ancestral, to 
his daughter or the issue of such daughter, in the presence of his 
collaterals (10). 

By custom among Awans of Mauza Mariar Hasan, Tahsil 
Rawalpindi, a childless proprietor has power to alienate his ancestral property 
in the presence of a near collateral Tirst cousin) even without necessity (l l) 


(1) I. L. R. 3 Lah. 392. 

(2) See 62 P. R. 1906. 

(3) 73 I. C. 216. 

(4) 611. C. 395. 

(5) 51 P. R. 1910; 73 P. R. 1912. 

(6) 3 Lah. L. J. 150 

(7) 78 I. C. 451. 

(8) 1919, 49 I. 0. 391; See also 69 P. R. 1916; 199 P. L. R. 1912; 153 P. L. R. 

1913. 

(9) See also 114 P. R. 1913 and 1914. 25 I C. 715. 

(10) 1926, 7 Lah. 390; See also 56 P. R. 1915 and 1923, 5 Lah 34. 

(11) 56 P. R. 1915. 
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In Rohtak District, Jats and Gujjars possess unlimited powers of 
alienation in respect of ancestral property (l). 


143. How the initial onus can be discharged. 

# 

In cases when the initial burden is on the alienee to prove the validity 
of the alienation of ancestral land by a male proprietor among the persons 
governed by the agricultural custom, such onus may be shifted on to the 
other party or discharged by proving :— 

(n:) that several sales have taken place in the village which show that 
the restrictions on the power of alienation do not exist ; 

(6) that the objectors assented to it ; 

(c ) that it has been acquiesced in or there was a positive waiver; 

( d ) that the alienation was made for legal necessity ; 

(e) that the suit is collusive and consequently there is no equity in 
the plaintiffs’ favour : 

(/) that the Full Bench ruling 107 P. R. 1887 does not apply, taking 
into consideration the constitution of the village and the tribe, creed and 
locality to which it is to be applied, or 

(g) that it is valid by custom applicable in the case. 

bo.O' 

Taking place of several sales in the village. 

Where it is shown that a large number of sales have taken place up 
the village without being challenged, it means that restrictions on aliena¬ 
tion do not exist. But the mere taking place of large number of sales is 
by itself not enough. It should further be shown that the sales were 
such as were not authorised by the agricultural custom. 

In a case relating to Sahu Jats of Mauza Chaupratha, in the Multan 
District, it was held that the initial presumption against the power of alie¬ 
nation was rebutted by a large number of uncontested instances of aliena¬ 
tions in the village and the Riwaj-iram entry showing that in Multan 
District far more plenary powers of disposition are accorded to 
Muhammadan proprietors than are recognized elsewhere (2)* 

In Jowahir Singh v. Yaqub Shah (3), a case relating to Koreshis of 
Jheluin District, it was held that the fact that there had been a large 
number of alienations by Koreshis during the ten last years, and not one 
of them had been challenged by those who under ordinary customary rules 
would be entitled to dispute it, was clear proof of a free and uncontrolled 
power of disposal. 

In Chuhar v. Maya (4), a case relating to Bains Jats, Jullundur 
District, it was held that considering the number of gifts that had been 


0) 4 Lah. 282; 4 Lak. Ill ; 4 Lah. 118. 

(2) Gawp at Ram v. Bahara-— 73 P. R. 1912. 
(8) 5P.R. 1906. 

(4) 96P.R 18S2. 
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made to relations without objection hitherto, it was incumbent on the 
plaintiffs to prove that the gift to stepsons was inadmissible in accordance 
with custom, and this they had not done. 

The Kashmiris of Panjorian in Gujrat District were found to be a 
community apart of weavers, and mainly though not exclusively employed 
in agriculture, and it was also ascertained that there was a long string of 
38 uncontested instances of alienation by sonless proprietors, in one 
village, within a few years. ' eld, that under the circumstances the onus 
of establishing a customary restraint upon alienation of property was on 
the plaintiff (l). 

Where many uncontested alienations have taken place in the presence 
of agnatic relations of the alienors the presumption regarding restricted 
power of alienation would not apply (2). 

When there have been alienations in the village and original tribal 
bond has been broken the presumption of restricted power of alienation must 
be deemed to have been rebutted (3). 

Instances of mortgages which are of recent dates and in respect of 
which details showing that the alienations could have been but have not 
been attacked are not forthcoming, are of little value in proving unres¬ 
tricted power of alienation in respect of ancestral property (4). 

A large number of instances of unchallenged alienations by non¬ 
proprietors (of village abadi) extending over a long period is the best 
proof of the customary right of alienation. It is a question for determina¬ 
tion in each case whether the material on the record is or is not sufficient 
to prove the custom in question (5) 

But the mere taking place of a large number of sales is by itself not 
enough. It should further be shown that the sales were such as were not 
authorised by the agricultural custom. It was observed in 40 P. R. 1907 
(page 174)—“These alienations, altogether 17 in number, are proved by 
filing extracts from the mutation registers, but no attempt was made to 
indicate the circumstances under which these alienations were effected. 
It is quite conceivable that some may have been effected for necessity 
and certain others with consent or in favour of the next reversioners. It 
is not sufficient ..to rebut the presumption that a number of alienations were 
effected by members: of the tribe to which the parties belong, unless it 
is further proved that the alienations effected were such as are unauthorised 
by the customary law.” 


(1) Khuda Baklisliv. Imam Din=17 P. R. 1909. 

(2) 51 P. R. 1910. 

(3) 106 I. C. 905. 

(4) A. I. R. 1937 Lah. 349. 

(5) Thakar Das v. Ghaniya Singh~\. 1. R. 1935 Lah. 276 ; See also A. I. R* 
1932 Lab. 90. 
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ACQUIESCENCE: ASSENT BY THE OBJECTORS 


Again, the number of such alienations ought to be reasonably large. 
Acquiescence by the collaterals in a few instances in favour of female 
relatives is insufficient evidence upon which to base a finding that females 
succeed in preference to collaterals by a well-established custom in their 
favour (1). 


Assent by the objectors—acquiescence. 

It is a general principle that when an alienation has been made 
openly and in good faith and has been assented to by the heir or rever¬ 
sioner who is best entitled to challenge it, any person suing through or 
under such heir or reversioner and any person who may subsequently 
become the next heir shall be debarred from suing to impeach the aliena¬ 
tion on the ground of want of necessity (2). 

Attestation by a reversionary heir of a mortgage by a widow is 
consent so far as the attestator himself is concerned (3). 

Giving evidence for the vendees in a suit by the vendee for damages 
against a tenant for cutting trees on the land alienated ; raising no objec¬ 
tion to partition though present ; raising no objection to the acquisition 
of rights by certain occupancy tenants; cultivation of the land under the 
vendee years after sale ; exchange of plots ; and execution of documents 
admitting the vendee s ownership, prove acquiescence (4). 

Attesting document recognizing the validity of an adoption, and later 
exchanging plots held to be acquiescence (5). 

In some cases subsequent silence may amount to conduct precluding 
a suit to set aside an alienation and long subsequent silence is presumptive 
evidence of consent at the time besides constituting laches. Accordingly, 
a delay of 17 years in attaching the alienation, plus purchase of land by 
some of the plaintiffs from the alienor to . the exclusion of other collaterals, 
and cultivation under or exchanging land in suit with the defendants 
alienee, was held sufficient to bar the suit (6). 

In a case brought by collaterals in 1891 to contest alienations made 
in 1863-64, when it was proved that plaintiffs never intimated to alienees 
during the whole of the time their intention to object, and plaintiffs were 
entirely silent at partition in 1867, and took some land in dispute as tenant 
from the vendee without warning him of their prospective claim, held 
acquiescence established, and nothing further in the way of proof of 
necessity is required than the deeds, and the alienee’s sworn statement on 
the point (7). 


(1) 41 P. R. 1896, p. 171 ; 

(2) 199 P. L. R. 1912. 

(3) 174 P. R. 1888. 

(4) 18 P. R. 1898. 

(5) 34 P. R. 1899. 

(6) 42 P. R. 1902. 

(7) 102 P. R. 1902. 


See also 51 Mad. 1 at p. 25 
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Being aware of alienation without objecting at the time, and culti¬ 
vating as tenants under alienee thereafter is acquiescence (l). 


Dropping objection after formal protest to patwari ; silence there¬ 
after for several years, and allowing partition without demur was held to 
amount to acquiescence (2). 

The bringing of a suit for pre-emption in respect of the sale 
amounted to an admission that the sale was legally valid and the sons of 
the pre-emptor were bound by their father’s recognition of the validity of 
the sale by the widow (3). 

Failure to bring a declaratory suit regarding gift for a number of 
years; cultivation by several members of the family as tenants of 
defendants; obtaining by defendant of a share in the partition of the 
shamilat without objection ; and fact of some plaintiffs having exchanged 
land with defendants amounts to acquiescence (4). 

Failure to object at the time of mutation and affixing seal as 


lambardar to patwari’s report and standing by while the defendant was 
sinking well in the field exchanged amounted to acquiescence (5). 

Where the plaintiff who was at the time of the sale about 25 or 28 
years of age, was well aware of the fact of the sale and was actually present 
and accompanied his father when the deed was registered and took no 
action for 11 years, held, that the plaintiff’s conduct showed that he had 
acquiesced in the sale (6). 

The mere fact of sons’ cultivating a part of the alienated land as 
tenants under the alienee during their father’s life-time does not amount to 
an estoppel but long delay in suing coupled with several previous unsuc¬ 
cessful attempts of their father to get sale set aside raises the presumption 
that the sale was for consideration and necessity (7). 

Where the vendor’s son stood by while land sold was being built on 
by the vendee, and only sued for possession on his father’s death, years 
after the sale, he was held estopped on the ground of acquiescence (8). 

But the mere fact that a son got certain land from his father in the 
latter’s life-time does not estop the son from challenging his father’s aliena¬ 
tion on the latter’s death (9). Similarly, standing by when partition takes 
place and the alienee getting a share is not acquiescence (10). 


(1) 97 P. L. R. 1902. 

(2) 1 P. R. 1907. 

(3) 78 P. R. 1914. 

(4) 105 P. W. R. 1914 

(5) 56 I. C. 874 * 

(6) 491. C. 391. 

(7) 17 I. C. 235. 

(8) 177 P. W. R. 1911; 12 I. C. 729. 

(9) 76 P. L. R. 1911. 

(10) 77 P. W. R. 1907. 
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The plaintiffs-reversioners who could not sue for possession during 
the life-time of the alienor, were not estopped from challenging the sale by 
the mere circumstance that they had cultivated a portion of the land sold 
to the vendees as tenants coupled with 35 years silence before bringing the 
present suit for possession (l). 

The mere fact that plaintiffs cultivated a part of the alienated land 
during the life of the father, the alienor, under the alienee cannot be said to 
be acquiescence (2). 


Where a reversioner unknowingly accepts a mortgage of land in a 
joint holding sold by the widow to another reversioner he is not estopped 
from contesting the validity of the sale and claiming his share therein on 
her death, particularly when the mortgagor alienates the land as a share¬ 
holder (3). 


A minor cannot give or withhold his assent (4). And a minor cannot 
be barred by acquiescence (5). “ To take question of acquiescence first, 

four out of nine plaintiffs are still minors and some of the others have 
recently come of age. The suit is in time and in any case, no conduct of 
the plaintiffs who are of age in the way of acquiescence could bind the 
plaintiffs who were not of age and parties to that conduct.” 

A mother by her assent cannot bind her minor son (6). 

Merely attesting the deed embodying the transaction does not of itself 
amount to consent, for it often happens that persons subscribe deeds without 
having the least notion what they contain (7). But it the person attesting 
the deed had knowledge of its contents he must be deemed to have given 
his consent (8). Attesting a deed of exchange debars a reversioner from 
contesting (9). 

See also under the heading “ Right to object to alienation 1 2 3 4 5 6 7 8 9 for 
further notes on this point. 


ALIENATIONS FOR NECESSITY. 

144. What is necessity ? 

“ Necessity ” is not defined anywhere precisely. “ Legal necessity” 
is a question of custom and some tribes accept this in more wider terms 
than others. “ Necessity ” may be taken to mean necessity arising from 
State demands, or the pressure of private wants, the latter being restricted 
to demands which the proprietor would be compelled to satisfy, either by law 


(1) 72 P. R. 1919 ; 8 Lah. L. J. 275; 95 I. C. 406. 

(2) 192 P. L. E. 1912 ; 281 P. L. K. 1913. 

(3) 32 P. W. R. 1914. 

(4) 66 P. R. 1879. p.181. 

(5) 49 P. R. 1899, p. 230 ; See also 77 I. C. 475. 

(6) 32 P. R. 1911: p. 113. 

(7) 49 Cal. 334 (P. C.); 87 1. C. 652. 

(8) 25 1. C. 724 ; 174 P. R. 1888; See also 107 I. C. 20 (P. C.). 

19) 66 P. W. R. 1914. 
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or by a public opinion of equal force with the law (l). It was observed in 
Asa Ram v. Atnrik Singh (2).—“ We cannot accept the contention that 
extreme necessity will alone justify a male proprietor borrowing. This 
appears to be a new doctrine, quite at variance with the records of custom 
which frequently speak of personal necessity. And this cannot mean that 
unless there be extreme necessity, a proprietor must not alienate, but rather 
that, if in the ordinary course of affairs the proprietor has occasion to sell, 
then he may sell. It cannot be deduced from thjs that, in the management 
of agricultural affairs, a very strict economy and a very excellent manage¬ 
ment must be* insisted on, so that there may be no necessity to alienate to 
strangers or to trench upon the rights of reversioners. No doubt alienations 
made for purposes of debauchery, or voluntary transfers only made for the 
express purpose of spiting and injuring collaterals are clearly outside the 
scheme recognized by custom and will not be upheld. It appears that 
ordinary bona fide management, and not by any means necessarily successful 
management, is all that can be demanded. It is unhappily not the strictest 
economy possible that prevails in agricultural affairs.” 

145. Value of “ recital of fact of necessity” in deeds. 


Recitals in deeds cannot, by themselves, be relied upon for the purpose 
of proving essential facts that they contain. They are certainly some kind 
of evidence and if the recitals happen to be in a document sufficiently old 
they become more and more weighty as time goes on. But such recitals 
can never be conclusive evidence (3). The reason is that the alienee, to 
protect his interest, may get false recitals to be made (4). 

Recitals as to “ necessity" in deeds cannot by themselves be relied 
upon for the purpose of proving the assertions of fact which they contain, 
but when a long period has elapsed between the alienation and the suit to 
set it aside, and when all those who could have given evidence on the 
relevant points have grown old or have passed away, a recital consistent 
with the probabilities and circumstances of the case assumes greater impor¬ 
tance and cannot lightly be set aside (5). But in the absence of any recital 
in the deed of sale or mortgage as regards the legal necessity for the 
alienation, the mere fact that it took place many years ago and much of 
the relevant evidence has disappeared owing to lapse of time, does not 
raise the presumption that there was legal necessity for the transaction (6). 

In the case of transactions evidenced by ancient deeds, the recitals 
cannot be disregarded although no inflexible rule can be laid down as t:> the 
weight they are entitled to receive (7). The recital is clear evidence of the 


(1) 185 P. R. 1888. 

(2) 70 P. R. 1894 (p. 235). 

(3) 1928, 109 I. C. 35 (Calcutta). 

(4) 1924, 46 All. 656. 

(5) 1916, 44 Cal. 186 (P. C.); 1923, 75 I. (\ 674. 

(6) 1927, 102 I, C. 32 (Nag.). 

(7) 1928, 48 M. L. \ 224 (relying on 1916, 44Cal 186 P. .C). 
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Tepresentation, and if tlio circumstances are such as to justify a reasonable 
belief that an enquiry would have confirmed its truth, then when proof ot 
an actual enquiry had become impossible the recital coupled with such 
circumstances would be sufficient to support the deed (1). 

Recitals in mortgages or deeds of sales with regard to the existence of 
legal necessity for an alienation by a Hindu widow are not of themselves 
evidence of such necessity without substantiations by evidence aliunde (2). 
In other words, th e mere recital in a deed is no evidence of necessity. 
“ The Privy Council Judgment in 4+ Cal. 186 does not apply to the facts 
of this particular case. It is not shown (in the present case) that any 
enquiry was made at all, nor is it shown that proof of that enquiry was not 
now forthcoming owing to the lapse of time. per Harrison and Dalip 
S ugh JJ. (3)* 


146. Necessity—burden of proof. 

The onus of proving that an alienation is for legal necessity is on the 
alienee. Given the fact that the alienor has only a limited right of aliena¬ 
tion, that is under certain known conditions, the alienee has to show that 
the alienation in question comes within these conditions (4). 

When an alienation of ancestral land is challenged by the alienor’s 
reversioners, the burden is on the alienee to justify the alienation even where 
the persons challenging it are very remote reversioners (5). 

Sons sued the mortgagee for certain land mortgaged by their father 
and claimed possession without payment on the ground that mortgages 
were without consideration and necessity, their father having been dissolute 
and extravagant. The court found that alienees had knowledge of the 
vicious habits of the alienor when they were advancing money to him. It 
was held that it was correct on the part of the court to demand proof of 
necessity for each and every item of the various mortgage-deeds on which 
the alienees relied including the case of antecedent debts paid off by the 
mortgages in dispute and if the necessity was not proved by the alienees 
the court could rightly grant decree to the sons for possession without 
payment (6). 


147. Payment of debts, whether a legal necessity ? 

Payment of lawful debts is a necessary expenditure (7). It is incum¬ 
bent on a sonless proprietor to pay his debts, and if he raises money to 
discharge them he raises for a necessary purpose. What is a valid 


(1) 1916, 44 Cal. 186 (P. C.); 1927, 1011. C. 769 (Oudh); 1934, 155 I. C. 179. 

(2) 1914, 36 All. 187 (P. C.); 1928, 4 Luck. 279 : 1936, 165 I. C. 23. 

(3) 1927, 103 I. C. 742. 

(4) 65 P. R. 1900. 

(5) 78 I. C. 183; See also 1921, 60 I. C. 58; 1910, 7 I. C. 49 

(6) A. I. R. 1929 Lah. 616=114 I C. 330. 

(7) 101 P. R. 1884. 
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necessity maybe another question of custom keying according' to law. 
The payment of a debt proved to be in existence and reasonable by law is 
a sufficient justification for a sonless proprietor to raise money. When the 
proprietor alienates bona fide for valuable consideration and not for immoral 
purposes or to pay an immoral debt, the objectors can only succeed on 
payment thereof (l). 

A just debt incurred by a male proprietor for a necessary purpose is 
always binding on his estate irrespective of ;be income and means of the 
alienor (2). 

It was observed in A. I. R. 1923 Lah. 422— 1923, 85 I. C. 95—"’No 
authority has been cited for the proposition that a male-holder of land both 
ancestral and acquired must charge his just antecedent debts on the non- 
ancestral land Custom permits the alienation of ancestral land for the 
purpose of paying just antecedent debts and a provision that this cannot be 
done, if there is self-acquired property to alienate for that purpose, would 
give the reversionary heirs a control over self-acquired property to which 
they are not entitled/’ 

Alienation for debts already due, and not tainted by immorality, is 
binding (3). 

148- Payment of “ just debt constitutes necessity—principles 
laid down. 

An alienation by a proprietor to pay off his fust debts constitutes 
necessity and forms a valid charge on the land not only in his own hands 
but also in the hands of his heirs. Though heirs who contest an alienation 
of ancestral property by their predecessor in title are entitled to demand, 
as against themselves, strict proof that an alienation to which they were no 
parties was made on account of an antecedent just debt of their predecessor, 
there is ordinarily no need to go further and enquire whether such debt 
was necessarily incurred (4). 

Sir Charles Roe observed as follows (5)—“ I think it may be gathered 
from the above remarks that the opinion of the court is that “ ordinarily ” 
the existence of a bona fide just debt is sufficient to constitute necessity, 
and it is unnecessary to trace this debt to its origin. But the debt must 
be a just and bona fide one, and the creditor advancing money for its 
payment must take reasonable steps to satisfy himself that it is so. If 
he knew, or had reason to believe, that the antecedent debt was not incurred 
for any necessary purpose, I do not think the court would hold him justified 
in advancing money for its payment. If for instance a proprietor were to 


(1) 90 P. R. 1892. 

(2) 1923, 79 I. C. 980. 

(3) A. I. R. 1926 Lah. 252=96 I. C. 376. 

(4) Atma Ram v. Nauranga *=*24 P. R. 1894. 

(5) Tribal Law in the Punjab ; pp. 92 and 93. 
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A—“I require money for no necessary purpose, and I cannot there¬ 
fore pledge my land as security for it in the first instance. But if you 
induce B to lend me the money, I will borrow from you, and repay him 
the next day ; your money will then have been advanced to pay off an 
antecedent just debt and it will form a valid charge on my land,”—it would 
be reducing law to an absurdity to hold that an alienation in favour of A 
was justified by necessity Similarly, payment of land revenue, and other 
like charges, is undoubtedly a necessity, and money borrowed for such a 
purpose would “ ordinarily ” be a valid charge on the land. - But this 
would not justify a proprietor with an ample income in spending the whole 
of it on himself, and in creating a charge on the land for all the necessary 
payments. I think that all that can be said is that the general principles 
above enunciated are those which will be followed in all ordinary cases, 
but that the court will always go fully into the particular circumstances of 
each case that comes before it, and will exercise its discretion in dealing 
with any special questions which may arise.” 

Commenting on this, Chatterji J observed in Sardari Mai v. Khan 
Bahadur Khan (l)—“ The principles laid down by Sir Charles 'Roe appear 
to me to be very fair so far as the proprietor is concerned who is undoubtedly 
guilty of a breach of duty towards his next heirs, whose expectations of 
succession to his estate he cannot defeat except for good cause, if he 
goes on recklessly borrowing without necessity for purely selfish purposes. 
But I venture to doubt whether the second illustration does not involve 
a principle which is hard on a creditor who has not actually pandered to 
the proprietor’s vicious propensities or wilfully encouraged him in his 
extravagance. If the enquiry which the illustration is meant to justify is 
to be made in every case the proprietor is reduced to the level of the widow. 
I do not find that Sir Charles was prepared to go so far, as he was a party 
to 24 P. R. 1394, in which the alienation was upheld in great part without 
such a narrow scrutiny as his remarks in the passage quoted and the 
illustration in question seem to call for.” 

The whole question of * necessity * and * just debts ’ has been 
thoroughly gone into by Chatterji J. in a full Bench ruling reported as Devi 
Ditta v. Saudagar Singh (2) and the following propositions laid down :— 

“ An examination of the leading authorities on the subject of ancestral 
land by male proprietors governed by customary law appears to establish 
the following propositions. They are, however, general principles to be 
borne in mind in deciding cases, but the special facts of each case must 
have a material bearing on the application of these principles :— 

(l) Although the male proprietor has not an unrestricted power of 
alienation of ancestral land where he has male descendants or collaterals, 



(1) 11 P. R. 1899. 

(2) 66 P. R. 1900 [F.B.] 






he is, unlike the widow, a full proprietor, and the necessities in his case are 
not to be judged by analogies drawn from the case of the widow. 


(2) The male proprietor cannot alienate at pleasure without 
necessity, but the payment of his just antecedent debts is a necessity. 

(3) The words * just debt ’ means a debt which is actually due, and 

which is not immoral, illegal or opposed to public policy. It also means a 
debt not contracted as an act of reckless extravagance or of wanton waste 
or with the intention of destroying the interests of the reversioners as laid 
down in Sardari Mai v. Khan Bahadur Khan (l 1 P. R. 1899). It need 
hot be one incurred for a necessary purpose, but we think that if a non¬ 
necessary debt is unreasonably large compared to the means and station 
in life of the proprietor it cannot come under the definition of a just debt. 
Similarly, if a number of comparatively small loans for non-necessary 
purposes are contracted within an unreasonably short period they collectively 
may amount to extravagance judged by the tests previously mentioned, and 
may be excluded from the category of just debts. To this extent the 
definition in Sardari Mai v. Khan Bahadur Khan (ll P. R. 1899) must be 
modified. What is unreasonable or extravagant must depend upon the 
circumstances of each particular case, and must be decided by the court on 
fair and rational grounds. > 

(4) Debts incurred for necessary purposes are always binding irrespec¬ 
tive of the income and means of the male proprietors. 

(5) When an alienation of ancestral land is made by a male proprietor 
the onus of proof of its validity always lies, in the first instance, on the 
alienee whether he be a third party or a person whose debts have been 
discharged by the alienation. 

(6) It is not necessary for the alienee, who is also the antecedent 
creditor, to prove that all the previous debts were incurred for necessity. 
But he is, by his position, prima facie fixed with knowledge of the nature 
of the debts and of the purposes on which the money borrowed has been 
spent, apd if, not being for actual necessity, they singly or collectively, as 
shown in paragraph (3) above, are unreasonable or prove reckless extra¬ 
vagance or waste, or a design to injure the reversioners’ interests on the 
part of the debtor, the alienation in lieu of such debts cannot be held valid. 
“An outsider who pays antecedent debts in consideration of a transfer of 
the property if he acts honestly and makes proper inquiry whether the debts 
are actually due is not if he has been deceived, and is entitled to ask for 
his alienation to be treated as binding. He can, however, be put in the 
same position as the other alienee if the circumstances show that he had 
knowledge of the true nature of the debts, or that he made no inquiry 
•whatever or acted with bad faith. The difference between the two kinds 
of alienees may, perhaps, be best illustrated by the case of a decree 
against the proprietor. The decree-holder by taking a transfer of land to 
pay off the decree does not put himself in a better position than before if 


MEANING OF “ JUST DEBTS." 

debts were not just debts, but an alieriee who is an outsider 
is not bound to go behind the decree. In this case, in order to aVoid the 
alienation it would have to be specially shown that he was fully aware of 
the nature of the previous debts or acted in collusion with the former 
creditor. The main difference between the two classes of alienees thus 
appears to lie in the greater strictness of proof required from the alienee 
who is also the antecedent creditor, that the debts were actually incurred, 
and that they were not of the character mentioned above. 

The above proposition seems to be deducible from the authorities 
and to be in accordance with custom and the sentiments of the people as 
ascertained in judicial investigations and at the time of settlement. If 
they are borne in mind and at the same time proper care is taken to pay 
due regard to the facts of each individual case, there need not be much 
conflict of opinion in deciding suits of this character, and a greater degree of 
uniformity would be attainable. In our view they appear to reconcile the 
right of the male owner to full enjoyment of his property with the restric¬ 
tions on his power of disposition, in a rational way." 

149. Meaning of 1 11 just debts debt which is actually due and 
which is neither immoral nor illegal is just debt. It need not be 
incurred for necessary purpose. . 

The expression, * just debt * means a debt which is actually due, 
and which is not immoral, illegal or opposed to public policy. It also 
means a debt not contracted as an act of reckless extravagance or of wanton 
waste, or with intention of destroying the interests of the reversioners. It 
need not be one incurred for a necessary purpose, but if a non-necessary 
debt is unreasonably large compared to the means and station in life of 
the proprietor, it cannot come under the definition of a ‘ just debt \ Simi¬ 
larly, if a number of comparatively small loans for non-necessary purposes 
are contracted within an unreasonably short period they collectively may 
amount to extravagance and may be excluded from the category of just 
debt 5 . What is unreasonable and extravagant must depend upon the 
circumstances of each particular case and must be decided by the court on 
fair and rational grounds ( 1 ). 

Large debts were contracted by grand-father and father during a 
short period of five years. The family was small and there was no evidence 
showing that they had. to incur any extraordinary expenditure for any 
proper purpose, on the other hand there was evidence to the effect that the 
father was a drunkard, thief and a profligate. In a suit by son for declaration 
that the debts were not binding on ancestral property ; held, that the 


(1) Devi Ditto, v. Saudagar Singh~6 5 P. R. 1900 [F. B.]; Approved by the 

Privy Counoil in Sardar Kirpal Singh v. Sardar Balwant Singh (26 P. R. 1913 
P. C.); See also 1921, 77 I. C. 535 ; 77 I. C. 906 ; 11 P. R. 1899. Milkha Singh v. 
Suba Singhs A. I. R. 1937 Lah. 477 ; A. I. R. 1935 Lah. 927=1611. C. 361. 
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^ debts were incurred by way of reckless extravagance and were not just 
debts (1). 


Money borrowed by a zamindar for the purchase of cows or a mare 
should be considered to be a just debt and where the total money borrowed 
for these purposes during six years was small, it could not be taken to 
prove reckless extravagance or wanton waste (2). 

An alienation can be validly made for the payment of a just debt, 
which means a debt which is actually due, is not immoral, illegal or opposed 
to public policy, and has not been contracted as an act of reckless extra¬ 
vagance or of wanton waste or with the intention of destroying the interest 
of the reversioners (3). 


Where ancestral property is alienated to pay off prior existing debts 
and the alienee is not an antecedent creditor, all that he is required to 
prove is that the debts alleged to be due existed and were due (4). 

Just debt need not be one incurred for a necessary purpose, and 
alienee has only to prove existence of the debt and necessity for it (5). 

Payment of interest on “ just debt ” is also for necessity (6). 


Alienation by daughter-in-law for her father-in-law’s debt is for 
necessity (7). 


150 Payment of interest on “ just debt v is for necessity. 

Payment of interest on “ just debt ” is for necessity (8). But a con¬ 
sideration for sale of ancestral land, which was swelled into a very large 
amount for a small debt originally borrowed from the vendee, by adding 
interest at a heavy rate to it from time to time, does not constitute legal 
necessity and is not binding on the vendor’s reversioners. The latter are 
entitled to get back the land by paying the original debt with reasonable 
interest thereon from the date of borrowing to the date of sale (9). 

Where the principal mortgage money is shown to have been borrowed 
for legal necessity, the interest added in advance as well as the compound 
interest charged under the terms of the mortgage deed cannot be disallow¬ 
ed. These constitute a valid charge on the mortgaged property. Such 
an alienation cannot always be regarded as unnecessary merely because 
the mortgagor has agreed to pay heavy interest thereon. Interest at 12 
per cent, per annum is not excessive. All that an alienee has to do is to 


(1) Milkhci Singh v. Suba Singh— A. I. R. 1937 Lah. 477. 

(2) Mohammad Bashir v. Satval Singh=A. I. R. 1935 Lah. 927. 

(3) Iqbal Singh v. Jasmer Singh—A. 1 . R. 1934 Lah. 296 (2). 

(4) Ahman y. Ahmad Baksh—A. I. R. 1934 Lah. 88. 

(5) A. I. R. 1921 Lah. 112=62 I. C. 811. 

(6) A. I. R. 1927 Lah. 264=100 I. C. 911; 1915, 29 I. C. 761. 

(7) A. I. R. 1927 Lah. 896=100 1. C. 803. 

(8) A. I. R. 1927 Lah. 264=100 I. C. 911; 29 I. C. 761. See also 89 P. W. R. 1909 

(9) 1912,14 I. C. 477. 
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ify himself that the alienor wants the money for a necessary purpose, 
he is not bound to go any further (l). 

But see the following observations in Hari Singh v. Harnam 
Singh (2)—“ It is true that the case before their Lordships of the Privy 
Council (41 All. 571) was governed by the law of Mitakshara, but the 
principle enunciated therein applies to the present case (under the Punjab 
Customary Law). We are satisfied that the mortgagee has not been able 
to establish that there was any valid necessity for borrowing money at such 
a high rate of interest.” 


Payment of time-barred debts is a necessity. 

A just antecedent debt does not cease to be a just antecedent debt 
when it is time-barred and an alienation of ancestral property to pay off 
such antecedent debt is binding on the reversioners (3) “A man should pay 
his debts though he cannot be legally compelled to do so” (4). 

151. Payment of decretal debts—“antecedent debts.*’ 

Payment for discharge of decretal debt constitutes necessity (5). 
When a decree is in existence against an alienor; the payment of that 
decree constitutes valid necessity for the alienation of ancestral property (6). 

If the debts are just there seems to be no good reason why an alienee 
should not be protected, whether he is himself the antecedent creditor or 
not. Hence an alienee even when he is an antecedent creditor need not 
prove that the antecedent debt itself was incurred for a necessary 
purpose i. e., a purpose which is recognized as a valid necessity for the 
alienation of ancestral immovable property (7). 

A debt which is not otherwise tainted in any manner can be treated 
as a just and antecedent debt even if the alienee be the same creditor from 
whom loans have been taken. Where alienation of ancestral property to 
discharge a part of a decretal debt was made by the father to a creditor 
from whom he had taken loans for the purpose of acquiring lands; held, that 
inasmuch as reckless extravagance and wanton waste on the part of the 
father were not proved, the alienation of ancestral property was valid as 
being for necessity and for consideration (8). 

The existence of antecedent debts due to third parties must be taken 
to constitute valid necessity for the purposes of the sale of ancestral pro¬ 
perty, when there is no clear proof of reckless extravagance or immoral 


(1) 1912, 17 I. C. 235. 

(2) A. I. R. 1927 Lah. 118=100 I. C. 269; See also 41 All. 571 P.C.; 100 1. C. 686 
(Oudh); 1927, 54 M. L. J. 427. 

(3) A. I. R 1934 Lah. 962 (2); 1927, 9 Lah. 85. 

(4) 1908, 9 1. C. 927. 

(5) Slier Afzal v. Bulaqi Mat—A. I. R. 1937 Lah. 119. 

(6) 1923, 79 I. C. 543=A I. R. 1923 Lah. 532 ; See also 21 P. L. R, 1912. 

(7) Muhammad Bashir v. Sawal Singh—A. I. R. 1935 Lah. 927. 

(8) A. I. R. 1937 Lah. 119. 
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character of the alienor and it is not the duty of the alienee to see to the 



application of the money ( 1 ). 

The payment of antecedent debts constitutes necessity for an aliena¬ 
tion and the mere fact that the alienor drank moderately and also entertain¬ 
ed his friends which, considering his status, and the society to which he 
belonged was not considered to be improper by the members of his brother¬ 
hood, does not invalidate the alienation ( 2 ). 

Though a proprietor cannot be forced to alienate ancestral land, which 
has come into his possession, in order to pay off debts of the previous owner, 
he is not precluded by custom from doing so for necessary purposes and 
the payment of just debts of the previous owner is a necessary purpose of 
this character. Where a decree is passed against the estate of the previous 
holder in respect of the debts borrowed by him, the decree represents a 
charge on the estate, and an alienation of ancestral property to pay off the 
decretal amount is one for necessity ( 3 ) 

152. Antecedent debts. 

Ancestral property is not generally liable for payment of just debts 
of deceased, unless expressly charged on property. But creditor can prove 
special custom to the contrary (4). Ancestral land in hands of the son 
is liable for the satisfaction of father’s just debts according to a special 
custom among Sayyads of Jhang District (5). 

Antecedent debt cannot legally be allowed without proof of necessity. 
A debt given by mortgagee with knowledge that the mortgagor is immoral 
and a spendthrift is not for necessity ( 6 ). 

Debts being antecedent debts and major portion of alienation being 
supported by necessity, alienation should be upheld (7). 

Payment of antecedent debts due to third persons constitutes valid 
necessity ( 8 ). Alienation for debts already due, and not tainted by immora¬ 
lity, is binding (9). 

Custom permits alienation of ancestral land for paying just antecedent 
debts, and a provision that this Cannot be done, if there is self-acquired 
land to alienate for that purpose, would give the reversionary heirs a control 
over self-acquired property to which they are not entitled. A person has 


1. A. I. R. 1935 Lah. 298 

2. A. I. R. 1934 Lah. 81, 

3. A. I. R. 1934 Lah. 943. 

4. A. I. R. 1931 Lah. 7=180 I. C. 404. 


5. Ibid. . 

6. 37 P. W. R. 1921. 


7. A. I. R. 1921 Lah. 261=4 Lah. L. J. 351. 

8. A* I .R. 1927 Lah. 556=102 I. C. 701; See also A. 1. R. 1927 Lah. 53=1C0 
I. C. 773. 

9. A. I. R. 1926 Lah. 252=96 I. 0. 376; See also 70 I. 0. 1002 and A. I. R 
1930 Lah. 1058=128 I. C. 318. 
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right to gift his self-acquired land to his daughter’s son, and to charge 
the ancestral land with debt (l). 

Where sale of land was for father’s debts it was held that sale must 
stand so far as major son’s share was concerned (2). 

In a suit for a declaration to the effect that a mortgage of the 
ancestral land created by the plaintiff’s father was without consideration 
and necessity, what the court has to see is whether at the time there was a 
legal necessity for the mortgage. If on account of circumstances which 
came into existence after the date of the mortgage, some of antecedent 
debts constituting legal necessity have been extinguished, the original 
transaction cannot on that ground alone be set aside (3). 

153. Alienee, though himself the antecedent creditor, is not 
obliged to prove that all the previous debts were incurred for necessity. 

Where the aiienee is himself the antecedent creditor is it incumbent 
on him to prove not merely the existence of the antecedent debt but also the 
purpose for which it had been contracted ? 

According to the principles laid down in Devi Dittav . Saudagar 
Singh (4), “ just debt ” need not be one incurred for a necessary purpose. 
In the sixth proposition in that ruling, as quoted above, it is laid down 
that it is not necessary for the alienee, who is also.the antecedent creditor, 
to prove that all the previous debts were incurred for necessity. But this 
statement is qualified by the words which follow, viz , * But he is, by his 
position, priina facie fixed with knowledge of the nature of the debts and 
of the purposes on which the money borrowed has beeu spent, and if, not 
being for actual necessity, they singly or collective^, as shown in para¬ 
graph (3) above, are unreasonable or prove reckless extravagance or waste, 
or a design to injure the reversioners’ interests on the part of the debtor, 
the alienation in lieu of such debts cannot be held valid.’ 

In some of the earlier decisions it was laid down, in effect, that where 
the alienee himself is the antecedent creditor it is his duty to prove legal 
necessity in respect of the antecedent debts (5). 

But this view has since been dissented from and as laid down in Sher 
Afzal v. Bulaqi Mai (A. I R. 1937 Lah. 119) and Muhammad Bashir v. 
Sawal Singh (A I. R. 1935 Lah 927), in accordance with one of the 
general propositions enunciated in Devi Dittav . Saudagar Singh (65 P. R. 
1900), it is not necessary for the alienee who is also the antecedent creditor 
to prove that all the previous debts were incurred for necessity (6). It was 


1. A. I. B. 1923 Lah. 422=85 I. C. 96. 

2. 119 P. R. 1919=53 I. C. 457. 

3. A. I. E. 1926 Lah. 530=95 I. C. 576 

4. 65 P. R. 1900 [F.B.] 

5. Dayal Singh v. Kariaru=A. I. R. 1926 Lah. 569=96 I. C. 177; 1912, 14 
I. C. 477. 

6. See also 1921, 60 I. 0. 714 and 1922, 69 I. C. 47 to the same effect. 
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observed in Sadhti Singh v. Chimnct Rant (l)— ,fc It is possible that 
confusion has arisen between the terms * a necessary purpose’ and 
‘necessity/ It has always been laid down that it is ‘ necessity’ to pay off 
a just debt; and a just debt need not always be incurred for a necessary 
purpose. The definition acted upon since 1 00 is that a just debt is one 
which is actually due, which is not tainted with immorality and which has 
not been incurred as an act of wanton waste or reckless extravagance It 
is quite clear that there may be just debts which have not been incurred for 
necessary purposes ; but if the debts due to the previous alienee are just 
debts, it is * necessity* to pay them off whether they were incurred for 
necessary purposes or not.” Similarly, it was remarked by Bhide J. in 
Waryam Singh v Indar Singh (2) —“Though an alienee who is himself 
an antecedent creditor is not bound to prove ‘ necessity* for each of his 
antecedent debts, he is bound to prove that those debts were ‘ just’ for it 
is payment of such debts only that constitute ‘necessity.* The burden of 
proving not only the existence but also the nature of the antecedent debts 

thus rests on the alienee.At the same time, it does not appear from 

Devi Ditta v. Saudagar Singh (65 P. R. 1900), which I believe, still ranks 
as the leading authority on the subject that it is necessary for such an 
alienee to prove ‘ necessity’ for the antecedent debts All that he need 
prove is that the antecedent debts were ‘ just’ as explained in the 
above Full Bench ruling/' 


Again, it was remarked in Muhammad Bashir v. Sawal Singh (3)— 
“ The position of an alienee who pays off antecedent debts has therefore to 
be judged with reference to the above definition of a ‘just * debt. If the 
debts are * just * in the sense of the above definition, there seems to be no 
good reason why he should not be protected, whether he is himself the 
antecedent creditor or not- It has already been stated above that a ‘just’ 
debt need not necessarily be for a necessary purpose, and it follows, there¬ 
fore, that an alienee even when he is an antecedent creditor need not prove 
that the antecedent debt itself was incurred for a ‘ necessary’ purpose, i. e., 
a purpose which is recognized as a valid necessity for the alienation of 
ancestral immovable property.” 


There are some observations to the contrary also. In Hari Singh v. 
Harnam Singh (4) it has been held that where a mortgage is for considera¬ 
tion consisting of prior debts due to the same creditor, it is incumbent 
upon the mortgagee to prove that not only were the prior debts due 'to him 
but that there was necessity for them. In Harnam Singh v. Sadhu 
Singh (5) it was held that where the alienee himself was the antecedent 
creditor it was not only incumbent on him to prove the existence of the 


(1) A. I. R. 1929 Lah. 397=1161. C. 898. 

(2) A. I. R. 1929 Lah. 242=116 I. C. 306. 

(3) A I. R. 19a5 Lah. 927=161 I. C. 361 

(4) A. I. R. 1927 Lah. 113=100 I. C. 269. 

(5) A. I. R. 1933 Lah. 77=140 I. C. 870. 
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prior debts due to him but also the necessity for those debts. But where 
the debt was in favour of a third party and original bahi was produced to 
prove it and it was also proved that payment of that item had been made 
to him by the alienee, mere relationship between the antecedent creditor 
and the third party would not make that item fictitious. 

See to the same effect Mangal Singh v. Khizar Hayat (1); 1933, 149 
I. C. 506; Mela Ram v. Day ala {2); Iqbal Singh v. J astnir Singh (3), 
Where the alienee is the decree-holder himself it is incumbent on him to 
prove not merely the existence of antecedent debt, but the purpose for which 
it had been contracted (4). 


The payment of a just antecedent debt is a necessity for a male 
proprietor. An alienee who is hirtiself the antecedent creditor by his 
position is prinia facie fixed with the knowledge of the nature of the debts 
and of the purposes on which the money borrowed was spent and if they 
were not incurred for actual necessity or were contracted for reckless 
extravagance or to waste the estate, the alienation in lieu of such debts is 
invalid (5). , ‘ ' * 

Where the mortgagor was a very old man of about 90 years of age 
and was of deficient understanding and owned considerable property ; held, 
that the transaction had to be scrutinised with great care even though he 
could not be said to have had any desire to injure the reversionary rights of 
his son. His act in borrowing at such a heavy rate of interest and borrow¬ 
ing more than what he v actually required can only be described as an act of 
reckless extravagance and wanton waste. The onus was on the alienee not 
only to prove necessity for the full amount lent by* him but also to prove 
that it was'necessary for the mortgagor to borrow at such a heavy rate of 
interest (6), 

It is incumbent for an alienee of ancestral land who is an antecedent 
creditor himself to prove that.the debt was a just as well as a real one and 
was justified by necessity. An alienee who is an antecedent creditor must 
be deemed to be fixed with the knowledge of the nature of the debts and of 
the purposes on which the money borrowed had been spent and if not being 
for actual necessity, they singly or collectively are unreasonable or prove 
reckless extravagance etc., the alienation in lieu of such debts cannot be 
held valid (7). 

It is not necessary for an alienee, who is also the antecedent creditor , 
to prove that ail the previous debts besides not being for necessity, are 


(1) A. I. E. 1932 Lab. 332—13 Lab. 595 

(2) A. I. E. 1935 Lab. 136—153 L C. 17. 

(3) A. I. 11. 1934 Lab. 296 (2), p. 299. 

(4) A. I. E. 1932 Lah. 477-138 I. C. 143; 1 Lab. 472—54 I. G. 842; See also 
1932, 139 I. C. 522. 

(5) Mela Ramv. Day ala— A. 1. E. 1935 Lah. 136. 

,(6) Ibid. 

(7j March and Singh v. Sulekh Singh— A. I. E. 1932 Lah. 460. 
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unreasonable or prove reckless extravagance or waste, or a design to injure 
the reversioners’ interests, that a distinction arises between the case of an 
alienation in favour of the antecedent creditor, who is prima facie fixed 
with knowledge of the nature of the debts, and an alienation in favour of a 
third person who cannot be presumed to have such knowledge (l). 

The word “ just” has reference to the nature of the debt and not to 
the person who has advanced the money (Z). 


It was observed in Sardar Kirpal Singh v Sardar Balwant 
Singh (3)—“ It is indisputable that in this case the initial burden of proof 
as to necessity lies on the vendee; and though where, as here, the alienation 
has been questioned after the lapse of considerable time from its date the 
proof required from the alienee need not be very strict, yet he is not 
relieved from the duty of showing by adducing prima facie satisfactory 
evidence that the debts due to himself in lieu of which he accepted the 
alienation in his own favour were such as could well have been incurred by 
a prudent man with due regard for his own interests and those of his heirs. 


154. Outsider alienee need not prove that the antecedent debts 
were contracted for a necessary purpose. 

Where the antecedent debt is due to a third person, the alienee cannot 
be called upon at all to prove necessity for it (4). Where the alienee satis¬ 
fies himself as to the existence of an antecedent debt due to the vendor and 
then actually discharges that debt, no question of enquiry as to the nature 
of the debt arises unless it is proved that it was tainted with immorality or 
that there were suspicious circumstances which should have put the 
alienee to enquiry (5). It has been held in Dhan Singh v. Snrain Singh (6), 
a case under the Hindu Law, that even though an antecedent debt be due 
not to the alienee but to a third person, there is a presumption of necessity* 
and it is for the party challenging the alienation to establish facts which 
should have put the alienee on their guard and on an enquiry into the 
circumstances of the previous loans. This is all the more so when the 
alienor admits the necessity in the deeds. 

Ordinarily speaking, payment by an alienee of an antecedent debt due 
to a third person is justified and there is no necessity for the alienee to go 
further and to prove that this previous debt was in itself incurred for 
necessity (7). An outsider who pays antecedent debts in consideration of 
the transfer of property, if he acts honestly and makes proper enquiry 


(1) 1921. 601. 0. 714; 1922, 69 I. C. 47. 

(2) 1905. 4 I. C. 997. 

(3) 26 P. R. 1913 (P. C.). 

(4) Dciycil Singh v. Kartai'u—A. I. R 1926 Lah. 569=961. C. 177- 

(5) Hart Singh v. Sahib Singhs A. I. R. 1927 Lah. 371=100 I. C. 733. 

(6) A. I. R. 1981 Lah. 720=134 I. C. 298. 

(7) Jhandu v. Niamat Khan— 1 Lah. 472=54 I. C. 842 ; A. I. R 1924 Lah. 41 
=4 Lah. 122 and Bliagat Singh v. Karam Singhs A. I. R. 1926 Lah. 657=97 I C» 
280. 
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whether the debts are actually due, is not responsible if he has been 
deceived and is entitled to have the alienation declared binding (1). 
Payment of antecedent debts due to third persons constitutes a valid 
necessity under customary law justifying an alienation of ancestral 
property (2). 



It was held in 1923, 85 I. C. 95 that there was no legal obligation on 
a male proprietor owning, both ancestral andnon-ancestral property, to defray 
his debts out of the non-ancestral property. “ No authority has been cited 
for the proposition that a male-holder of land both ancestral and acquired 
must charge his just antecedent debts on the non-ancestral land. Custom 
permits the alienation of ancestral land for the purpose of paying just ante¬ 
cedent debts and a provision that this cannot be done if there is self-acquired 
land to alienate for that purpose, would give the reversionary heirs a control 
over self-acquired property to which they are not entitled.” 


Where the alienor had non-ancestral property and also ancestral 
property and he sold the ancestral property and redeemed the non-ancestral 
property which was mortgaged, it was held that there was no justification 
for the sale of the ancestral land (3). 


Where the borrower is a notorious spendthrift and profligate, a 
creditor will not be protected merely by the fact that the money advanced 
by him was said to be required to pay off antecedent debts. With the 
knowledge of the character of the borrower it would be the creditor’s duty 
to make a full inquiry as to whether the antecedent debts were really just 
debts incurred for a necessary purpose (4). Where the borrower is a 
notorious spendthrift a creditor would not be protected merely by the 
fact that the money advanced by him was said to be required to pay off 
antecedent d j bts, especially when the vendee must have known the 
character of the vendor (5). 

In 1924, 6 Lah L J. 462, one Inder Sain sold 67 bighas, 18 bis was 
of land to Nathu Ram for Rs 1500. The consideration consisted of two 
items, namely Rs. 700 on account of previous baht debts due to the vendee 
himself, and Rs 800 paid in cash before the Sub-Registrar for payment to 
other creditors. The vendor was found to be a man of bad character, 
addicted to sulfa , opium and drinking. The vendee and the alienor lived in 
the same village. It was observed—“ The vendee must therefore have 


(1) Kirpal Singh v Sohan Singh~k. I R 1927 Lah. 605=1927, 8 Lah. 340; 
See also 1923, 79 I. C. 980 

(2) Kartcvr Singh v. Labh Singh— A. I. R. 1927 Lah. 550 fl>=102 I. C. 701; 
1923, 86 I. C. 95. 

(3) Muhammad Bashir v. Sawal Singhs A. I. R 1935 Lah. 927=161 1. C. 

361. 

(4) Ram Kishen v. Mst liassi^ 76 P. R. 1917; followed in 1924, 6 Lah L. J. 
462; 1920, 3 Lah. L. J. 269; 1926, 98 I. C. 865 

(5) ffarnam Singh v. Jagir Singh***A. I. R. 1927 Lah. 46=98 I. C. 865 See 
also 1931, 1351. C. 678 ; 76 P. R 1917, followed. 
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acquainted with the habits of the alienors. It was clearly the 
duty of the vendee to have proved necessity as regards the debts due 
to him, under all circumstances. But it was his duty also to prove necessity 
with regard to debts due to the other persons also in this case, as the 
alienor was a man of bad character and a spendthrift. 

Sons sued the mortgagee for certain land mortgaged by their father 
and claimed possession without payment on the ground that mortgages were 
without consideration and necessity, their father having been dissolute and 
extravagant. The court found that alienees had knowledge of the vicious 
habits of the alienor when they were advancing money to him. Held, 
that it was correct on the part of the court to demand proof of necessity for 
each and every item of the various mortgage-deeds on which the alienees 
relied including the case of antecedent debts paid off by the mortgages in 
dispute and if the necessity was not proved by the alienees the court could 
rightly grant decree to the sons for possession without payment (l). 

Where an outsider alienee acts honestly and satisfies himself that 
the debts which he is discharging are actually due and there is nothing to 
put him on his guard, he is not required to show that the antecedent debts 
were contracted for a necessary purpose (2). In 1931, 138 I. C. 210 it was 
observed—“It has been repeatedly laid down that an alienee is not required 
to prove that the antecedent debts due to third persons were contracted 
for necessary purposes. He has only to prove the existence of such debts, 
and once that is established, and it is not' proved that they were incurred 
for immoral or illegal purposes, their payment constitutes a valid necessity 
sufficient to justify an alienation.” 

See to the same effect Gurdial Singh v. Bhagat Singh (3) and 

Ahtnan v. Ahmad Baksh (4) 

Position of a pre-emptor. 

The right of pre-emption is not a right of re-purchase either from the 

vendor or from the vendee but is simply a right of substitution entitling 

the pre-empt or to stand in the shoes of the vendee in respect of all rights 
and obligations arising from the sale In a suit by the reversioners for a 
declaration that an alienation of landed property had not affected their 
reversionary rights on the death of the vendor against the vendee and a 
subsequent successful pre-emptor, the latter is in precisely the same 
position as the original vendee and no less bound to prove that there was 
necessity as regards the consideration for the sale (5). 

Where the vendee is himself the creditor, the repayment of whose 
loans is consideration for the alienation, it is not sufficient for him mer ely 




( 1 ) 

( 2 ) 

(3) 

(4) 

( 5 ) 


Shaatcana v. &’ardor Khan- A. 1. R. 1929 Lah. 616=114 I. 0-390. 
iaijjan Singh v. Mohal Singh— A. I. R. 1933 Lah. 217—141 1. 3. 4 
1. K. 1934 Lah. 517=153 I. C. 241. 

L I. R. 1934 Lah. 88=154 1. 0. 848. 

Lai v. Milhhi- 54 P. R. 1918. 








ALIENATION FOR NECESSITY: INQUIRY 

that the debts existed. If the sale in such a case is pre-empted, 
and the pre-emptor has to defend a suit brought to avoid the alienation on 
the ground that it was unnecessary, the pre-emptor will have to prove 
more than the mere existence of the debt, just as the vendee would have 
to do. But where the vendees are not creditors whose debts were the 
consideration for the sale, the pre-einptors, who stand in their shoes, are not 
bound to prove more than the vendees need have proved, namely, that there 
were debts due which were discharged by the sale. The fact that the pre- 
emptors happen to be the creditors will not put them in a position less 
favourable than that of the vendees (l). 

Where an alienee, who is an outsider, finds that the alienor’s debt is 
a decretal debt, he need not make any further enquiry, and the reversioners 
will not be allowed to go behind the decree. This rule is. not applicable 
where it is clear that the alienee's suspicions should have been aroused by 
the surrounding circumstances or where it is proved that he actually had 
knowledge of the bad faith of the decretal transaction. If the alienor is a 
man of loose character, the initial onus lies on the outsider alienee to show 
that the debts were due, and when he has discharged that onus, the turn of 
the opposite parties then comes to show that the alienee made no proper 
enquiry or that if he made one, he must have learnt of the real nature 
of the debts. The enquiry which should be made by alienee should refer 
got only to the existence of the debts but include also an enquiry as to their 
nature if those who challenge the alienation can show that the result of the. 
first enquiry should have raised doubts in the mind of an ordinarily prudent 
man as to the morality of reasonableness of the debts (2). 

Where the alienor is living with a mistress and careless of his own 
and other people’s money but is not guilty of reckless extravagance or 
wanton waste or trying to injure the estate out of spite, it is not enough for 
the person challenging the alienation in such a case to show that the alienor 
is generally a man of bad character. If the alienee pays off debts which 
are really due to third parties it is for such person to prove that those debts 
are in each case tainted with immorality (3). 

Where a purchaser who is an outsider finds that the alienor’s debt 
is a decretal debt, he need not make any further inquiry and the reversioners 
will not be allowed to go behind the decree unless it is clear that the 
alienee’s suspicion should have been aroused by the surrounding circum¬ 
stances, or where it is proved that he actually had knowledge of the bad 
faith of the decretal transaction (4). 


(1) Namdar Singh v. Ibrahim— A. I. R. 1926 Lah. 466=96 I. C. 892. 

(2) Pritcim Singh v. Sarjit Singh—A. 1 . R. 1936 Lah. 112; 1921, 3 Lah. 139 ; 
21 P. L. R. 1912. 

(3) Ibid. 

(4) Mukhtar Ahmad v. Bakshi Bhagat Ram Anand— A. I. R. 1934 Lah. 482, 






Mortgagee paying antecedent debt to third party. Mortgagee is not 
bound to enquire into necessity of debt or legality of consideration for 
mortgage (l). 


In a reversioners’ suit to set aside an alienation on the ground that it 
was not for necessity, the fact that one of the debts to be discharged by the 
vendee was payable only after some years and that the vendee had not 
paid it at the time of the suit does not dispense with the necessity of a 
finding as to whether there was necessity so far as that item was con¬ 
cerned (2). 

Where a decree has been passed on a book account apparently for 
ordinary expenses and interest, strict proof of necessity is not required, 
particularly when the record of the case has been destroyed (3). 

Where a widow alienates her husband’s property in order to pay off 
the decretal amount due to the alienee himself, the decree obtained by the 
alienee cannot be treated as if in itself it amounted to legal necessity. 
“ The real question is whether there was any necessity for the original 
bond which was executed by the widow in favour of the decree-holder (4). 

In 1922, 69 I. C. 47 it was observed—“As the existence of the 
antecedent debts has been established and it has not been shown that the 
debts were incurred for immoral or illegal purposes, their payment was a 
valid necessity for the sale 

155 Just “unsecured” debts—liability of ancestral property 
after the death of the debtor- attachment of ancestral property in 
execution of decree for debts of father. 

The rule laid down by a Full Bench in Jagdip Singh v. Bawa 
Narain Singh (5) is that it a male proprietor governed by customary rules, 
contracts a just debt and dies leaving ancestral landed property without 
expressly charging the debt on that property, in other words, if the bebt is 
a personal debt and for its liquidation the person who incurred it has made 

no express provision by sale or mortgage of the ancestral estate for the 

time being in his possession, in these circumstances, the creditor cannot 
by obtaining a simple money decree either against the debtor himself in his 
life-time or after his death against the persons who are the legal representa¬ 
tives pro tanto of the deceased debtor, execute his decree, after the death of 
the debtor, by attachment of the landed ancestral property which was at 
one time in the possession of the deceased. 

But it is always open to a creditor to prove a special custom that even 
after the death of a male owner of ancestral landed property, his estate 
remains liable in the hands of his heirs for his just unsecured debts (6). 

(1) A. I. R. 1921 Lah 261=4 Lah. L. J. 35b 

(2) A. I. R. 1926 Lah 667=97 I. C. 280. 

(3) 1912, 17 I. C. 235. 

(4) 1920. 5 Lah. L. J. 90. 

(5) 4 P. R. 1918 [F.B.l 

(t>) 17 P R. 1919 [F.BJ ; See also 1925, 90 I. C. 1052. 







LlENATION PAYMENT OF JUST UNSECURED DEBTS 

ossignol J. held in this case that 4 P.R. 1913 [F.B.j was misleading in 
that it laid down one universal principle and appeared to hold that all the 
incidents of the tenure of a male owner of ancestral landed property had 
been exhaustively ascertained. It was observed by him—“ I cannot believe 
that in primitive times before the courts meddled with custom, the people 
made any distinction between a just secured and a just unsecured debt. 
The distinction (made by the Full Bench) between secured and unsecured 
debts is a legal, not a customary concept.’* 

Where the daughter of an original debtor objected to the execution of 
the decree against the property in her hands ; held, that unlike an agnate a 
daughter derives her little not from any common ancestor but from her 
father. Accordingly, she has no rights superior to those of her father and 
being his representative the father’s estate in her hands was liable for his 
debts (l). 


Similarly, where a male proprietor governed by customary law had 
contracted a debt, in respect of which a simple money decree has been 
passed against him and thereafter has died leaving ancestral landed 
property, which has come into the possession of his widow on the usual 
life estate, such property is liable to be attached at the instance of the 
deceased proprietor’s judgment-creditor in execution of his money 
decree (2). 


A widow in possession of ancestral property can alienate it to pay off 
the just debts of her deceased son (3). 


According to the Riwcij-i-am of the Kangra District, sons are bound 
to discharge the debts of their father even though it may involve attach¬ 
ment and sale of ancestral property (4). 

It was observed in Ranjit Singh v. Maghi Mai (5), another Full Bench 
ruling—“ The decision in 4 P.R. 1913 that ancestral property of a male 
proprietor governed by customary rules who has contracted a debt is not 
liable in the hands of the next holder in respect of that debt unless it 
has been expressly charged on the property followed of necessity the 
acceptance of the principle laid down in that judgment that the person 
for the time being in possession of ancestral landed property 
which has devolved upon him in accordance with the customary law is 
not a full owner having the sole interest in the property and the power to 
dispose of it so as to defeat the expectations of those who are deemed to 
have a residnary interest but that such property is inherited, not from the 
last full owner but from the common ancestor of the last holder and the 


(1; Kishen Singh v. Mst . RahmaC Bibi= 12P. R. 1918; A. I. R. 1927 Lah 
8=7 Lah. 460. 

(2) 39 P. R. 1915. 

(3) Fattu v. Nur Mohammad— A. I. R. 1926 Lah. 671=96 I. C. 1035. 

(4) A. I. R. 1934 Lah. 727=1934, 150 I. C. 329 ; See also 1928, 116 I C 469 

(5) A. I. R. 1937 Lah. 148=18 Lah. 125 fP.B.J. 
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person who inherits his interest in it. That this principle was rightly held 
to govern all land inherited by agriculturists following customary law m tie 
matter of succession to property, unless a contrary custom applicable 
the property concerned in any particular case is proved, has never been 
questioned since the decision of the Full Bench of the Punjab Chief Court 
in 17 P. R. 1919 where the decision in 4 P. R. 1913 was held to be a per¬ 
fectly correct exposition of the nature of the present holder’s title m 
ancestral property inherited in accordance with custom ” 

Accordingly, it was held that the answer to Question No 32 m the 
Customary Law of the Ferozepur District merely expresses the principle 
that a minor was liable for his father’s debts and implied that his guardian 
could do what he himself could have done had he reached majority. t 
did not lay down that the ancestral property could be attached in execution 
of a decree against the last male holder The property therefore in the 
possession of sons could not be attached for their father’s debts in execution 

of a decree. , . 

The rule in 4 P. R. 1913 [F. B.] regarding the non-liability ot ancest- 

ral property after the debtor’s death for ‘unsecured’ debts applies to all 
ancestral property, including lands and houses (l). But it does not apply 
to self-acquired property, and in the case of the property not being ancestral 
but acquired by the person against whose estate the decree was passed, his 
son in not entitled to claim that it is not liable to be attached and sold in 
execution of the decree (2). 

There is nothing illegal or opposed to public policy in one agricul¬ 
turist taking the land of another agriculturist on mortgage, undertaking in 
exchange to pay off the debts due by the mortgagor to a non-agricul¬ 
turist (3). 

An agriculturist owed some debts to a non-agriculturist. On death ot 
the debtor his minor son inherited his non-ancestral- property. The mother 
of the minor acting as his guardian, mortgaged some portion of the land to 
an agriculturist who in exchange undertook to pay off the debts of the 
minor’s father The remainder of the estate was kept intact for the main¬ 
tenance and up-bringing of the minor. Held, that the transaction was binding 

on the minor ( 4 ). ... . 

Where the judgment-debtor agreed with the decree-holder that in 

consideration of the latter’s undertaking not to have him arrested all his 
property would be liable, and later in execution proceedings he raised the 
plea that his ancestral properties were not liable to attachment: Held, 
he was estopped from raising this plea (5). _____ 


(1) 1936, 164 I. C. 690—A. I. R. 1936 Lah. 737. 

(2) A. I. K. 1929 Lah. 181=115 I. C. 478. 

(3) See 142 P R. 1907; 119 P. L. R- 1916; 60 I. C. *63 

4^4* AIR 1937 Lah. 696. y ri . 0 

,4 ’ (4) Dillu v Ram Dittos A. I. R. 1937 Lah. 696= 1937, 166 I.C. 973, 

(5) a. I. R. 1936 Lah. 737—164 I. C. 690- 


A. I. R. 1934 Lah. 
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ALIENATION FOR JUST UNSECURED DEBTS 

Special custom proved. 

By special custom among Muhammadan Gujjars of the Sonepat 
Tahsil (District Eohtak), ancestral property in the hands of the son is 
liable for the father’s just though unsecured debts (l). 

Ancestral land in the hands of the son is liable for the satisfaction 
the father’s just debts according to a special custom among Sayyads of 
Jhang District (2). 

Among Jats of Mauza Kawali, Sonepat Tahsil, ancestral property in 
the hands of the sons of a deceased judgment-debtor is liable to attachment 
and sale in execution of a decree against the deceased father, the judgment- 
debtor (3). 

Among the agricultural tribes in the Jullundur District, a son is 
liable to pay his father’s debt to the extent of the property inherited by hitn. 
The land inherited by such member is therefore liable to be attached in 
execution of decree for the debts payable by the father (4). 

According to the Riwayi-atn of the Kangra District, sons are bound 
to discharge the debts of their father even though it may involve attachment 
and sale of ancestral property (5). 

By a special custom, as recorded in the Riwaj-i-atn, in the Jhang 
District, ancestral land in the hands of an heir can be attached and sold in 
execution of a money decree obtained in respect of a just debt of the former 
holder, with which it had not been charged by the deceased during his life¬ 
time (6). The parties were Qureshis in this case. 

No special custom was established among Tiwanas of the Shahpur 
District or the Khaggas of the Lyaltpur District, and consequently, apply¬ 
ing the general rule in 4 P. R. 1913 [F. B.], the ancestral property in the 
hands of the next holder ( e . g., a son, whether minor or adult) is not liable 
to attachment and sale in execution of a decree passed against the estate of 
the last male proprietor in respect of his unsecured debts (7). 

In 1924, 5 Lah. 268 it was held that on the evidence it was not proved 
that in Mauza Nahra, Tahsil Sonepat, there was a special custom making 
ancestral immoveable property liable in the hands of the next holder for the 
just unsecured debts of his predecessor. In this case no reference was 
made to the Riwaj-i-atn . But see now A. I. R. 1933 Lah. 593 (14 Lah. 
365) cited above. 

Amongst the agriculturist classes of the Ferozepur District (Jat 
Sikhs and Muhammadans), the property in the possession of the sons cannot 

(1) A. 1. R. 1929Lah. 150-= 112 I. C. 668, 

(2) Chiragh Shah v. Ganesh Das— A. I. R. 19^51 Lah. 7^ UK) I. 0. 404. 

(3) 1932, 14 Lah. 365™A. I. R. 1933 Lah. 593. 

(4) A. I. R. 1931 Lah. 225=134 I. C. 777. 

(5) A. T. U 1934 Lah. 727—150 I. C. 329. 

(6) A. I. R. 1930 Lah. 1058—128 I. C. 318. 

(7) A. I. R. 1936 Lah 21—17 Lah. 133 ; A. 1 R. 1995 Lah. &55—17 Lah. 139 
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>e attached 


in execution of a decree for their father s debts (1). The 
answer to Question 32 in the Customary Law of Ferozepur District merely 
expresses the principle that a minor is liable for his father’s debts and 
implies that his guardian can do what he himself could have done had he 
reached majority. It does not lay down that the ancestral property can be 
attached in execution of a decree against the last male holder. The 
answer therefore is not evidence of any custom antagonistic to the ordinary 
rule of custom (2). 


It is thus clear from the Full Bench ruling that a Riwaj-i-ctm merely 
enabling the guardian of a minor son to alienate ancestral property to meet 
the debts, is not per se proof of special custom rendering such property 
“ liable ” to attachment and sale. 


Under custom a son does not inherit ancestral land from his father 
as his legal representative but takes the estate by virtue of his connection 
with the common ancestor. Hence the land which he has inherited is not 
liable to be attached in execution of a decree against the father’s estate in 
absence of a custom to that effect. Among Khaggas of Lyallpur District 
there is no special custom (3). 

Effect of attachment during debtor’s life-time. 

Mere attachment does not create a ‘‘charge” on the property. A person 
who has obtained a simple money decree for a debt against his debtor has no 
right to execute it against ancestral land which was once in the debtor’s 
pessession but has since passed into the hands of the next holder under the 
customary law, even though the land had been attached during the life-time 
of the debtor (4). The attachment of ancestral land in the life-time of the 
original proprietor for debts due from him does not create any charge on 
property and cannot preclude the accrual of reversionary rights (5). 

But where the ancestral property had not only been attached but also 
actually sold during the life-time of the debtor in execution of a simple 
money decree, such sale would, prima facie, be effective and valid as against 
the next holder (6). 

Ancestral property in the hands of a widow (governed by custom) 
is in certain circumstances liable for the payment of her deceased husband’s 
just debts and can be attached in execution of a simple money decree passed 
against him or his legal representatives. A widow can therefore when 
these circumstances exist, alienate such property in order to discharge such 
a decree. Where the alienee, however, is the decree-holder himself it is 


(1) A. I. R.’ 1937 L%h. 148—18 Dah. 125 [F. B ] ; A. I. R. 1936 Lah. 167*=16(> 
I. C. 982. 

(2) Ibid ; case-law discussed. 

(3) A. I. R. 1935 Lah. 855-= 17 Lah. 139. 

(4) 1928,1161.0 . 459. 

(5) A. 1. R. 1930 Lah. 849=127 I. C. 368. 

(6) A. I. R. 1937 Lah. 167=17 Lah. 799. 
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ALIENATION BY MINOR SON’S GUARDIAN 


incumbent on him to prove not merely the existence of antecedent debt, 
but the purpose for which it had been contracted (l). 


Where a Muhammadan governed by customary law has contracted a 
debt in respect of which a money decree has been passed against the estate 
and thereafter has died leaving the estate which has come into the 
possession of his mother, an alienation by the mother in order to satisfy the 
decree-debt is an alienation for valid necessity and binds the reversioner (2). 


156. Sale of ancestral property by minor son’s guardian to pay 
off father s debts. 


The ancestral property in the hands of a minor is not liable to be 
attached or sold for the satisfaction of the father’s debts and therefore sale 
of such property made by the guardian during the minority cannot be 
justified and cannot be said to be for minor’s benefit- Therefore no equit¬ 
able relief by way of refund can be granted to the vendees (3). An unre¬ 
ported ruling Ghulatn Hussain v. Taleh Muhammad (Civil Appeal No. 1884 
of 1921) was referred to in this case and it was observed by the learned 
judge that this ruling could at the most support an alienation by the 
plaintiffs for satisfaction of the debts of their father if they had thought 
fit to alienate the property on attaining majority. 


In Thamman Singh v. Santa (4), T obtained certain land by a sale 
deed executed by S, and his mother K, the latter acting on behalf of her 
minor son R. Subsequently S and R sued to recover the land, alleging that 
the sale was without necessity and not for the benefit of the minor. It was 
found that the sale was executed by in order to pay off debts due the 
father of R and S. Held , (rr) that S was a major when the sale-deed was 
executed, there being a moral obligation on a son to discharge his father’s 
debts, he could not seek to avoid the sale in respect of his share of the 
land ; (b) that 4 P. R. 1913 (F. B ) is no authority for the proposition that 
a man who has sold a portion of his land to pay off his father’s debts can 
undo the sale merely on the plea that the sale was not for necessity : 
(c) that the minor R was not bound to recognize his father’s debts as being 
a charge on ancestral land and his mother was not authorised to alienate the 
land in discharge of these debts ; and (rf) the fact of R having died sonless 
pending appeal, and being now represented by his brother S could not 
affect the decision in respect of R’s share of the land. 

Where the uncle of a minor-plaintiff as his guardian de facto had 
mortgaged the latter’s ancestral property to the defendant, in order to 
pay off a just debt contracted by the father of the minor, and the minor 
sued for cancellation of the mortgage ; held , that the estate of the minor 


(1) A. I. R. 1932 Lah. 447—138 I. C. 143 ; case-law discussed. 

(2) A. I. R. 1933 Lah. 115-=143 I C. 418. 

(3) Khair Din v Shah Muhammad** A. I. U. 1929 Lah. 331=117 l C 371 
14) 119P. R. 1919. 
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Which had come to him through his father could not have been made 

liable either directly or indirectly, in respect of the claims which the 


defendant had against the father, as admittedly the father himself, during 
his life-time, did not charge the land in his possession with the payment 
of the debts due (l). 

But a sale of a portion of minor s estate by his guardian to pay off 
the deceased father s debts which were charged on the ancestral estate by 
the father in his life-time, cannot be said to be without necessity or 
authority (2). 

Lven in respect of debts not so charged on the ancestral property, a 
custom empowering the guardian to alienate the ancestral property to 
meet his deceased father’s debts may be proved. Such custom may, for 
instance, be proved by an entry in the relevant Riwaj-i-atn (3). 

An agriculturist owed some debts to a non-agriculturist. On death of 
the debtor his minor son inherited his non-ancestral property. The 
mother of the minor acting as his guardian mortgaged some portion 
of the land to an agriculturist who in exchange undertook to pay off the 
debts cf the minor’s father. The remainder of the estate was kept intact 
for the maintenance and up-bringing of the minor ; held . that the transac¬ 
tion was binding on the minor (4). 

157. Money borrowed for trading purposes whether a valid 


necessity 

Money advanced to an agriculturist to enable him to carry on a 
shop-keeping business cannot be called a just antecedent debt to justify 
a subsequent sale by him of his ancestral land to pay off that debt (5). 
It was observed in this case—“It may be conceded that there is nothing 
immoral or illegal in lending money to an agriculturist for such purposes, 
and possibly also it may be admitted (despite the trend of modern legisla¬ 
tion) that there is nothing opposed to public policy in such a transaction. 
On the other hand we have no doubt that village custom would not look 
with favour upon the conversion of a Jat agriculturist into a shop-keeping 
trader and would not countenance an alienation of ancestral land in order 
to enable such agriculturist to carry on the business of his shop. We agree 
therefore with the Divisional Judge in holding that such moneys as are 
eovered by the three items referred to were not advanced for purposes 
of necessity. The case, however, is different with regard to item 1, namely 
Rs. 360 due to S. Here the prior debt was due to a third party and upon 
the authority of the Full Bench ruling we have no hesitation in holding 
that pro tanto the alienation in favour of the vendee was valid.” 

IT 30 P. R. 1913. 

(2) A. 1. R. 1927 Lab. 529—102 I. C. 468 

(3) See in this connection 1935, 17 Lab. 133 and 139 and 1936, 18 Lah. 125 
[F •B.] in this connection. 

(4) A. I. R. 1937 Lah. 696=168 I. C. 97a 

(5) Santa Singh v. War yam Singh— 19 P. K. 1915—A. LB. 1914 4 Lah. 247; 
followed in 1922, 5 Lah. L. J. 304. 
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This case has, however, been distinguished in many subsequent cases. 
In it iuh immad Hassan-ud~din v. Saif Alt Shah (l) it was held that 
although money borrowed for purposes of trade could not be regarded as 
money borrowed for a necessary purpose, a member of an agricultural 
tribe could alienate ancestral property for the purposes of engaging in trade 
especially when he had no other means of subsistence. 

Debt incurred by a Jat agriculturist for trading in cattle cannot 
be said to be not for legal necessity (2). As remarked in this case—“So far 
as my experience has gone it is usual for this court to restrict the applica¬ 
tion of what is ruled in Santa Singh v. Waryam Singh (19 P. R. 1915) to 
the exact facts of that particular case, the two most prominent being, (a) 
that the debts were incurred for the purpose of converting a Jat agricul¬ 
turist into a shop-keeping trader, a purpose contrary to village sentiment : 
and (b) that the amount of these debts constituted considerably more than 

half of the sale consideration money.The facts of the present case, 

too, are essentially different from those of 19 P. R. 1915. The proportion 
borne by the item in question to the total price is very much less than one- 
half and, in may opinion, the conversion of a Jat agriculturist into a dealer 
in cattle is not likely to be looked upon bv village custom in the same 
light as his conversion into a shop-keeping trader.” 

It was also held in Rant Kishen v Khiali (3) that the rules prevailing 
among Jats who have been agriculturists from time immemorial that an 
alienation of ancestral land for the purpose of raising money to be invested 
in trade is not permissible cannot be properly applied to the community of 
Brahmans. Similarly, it was held in Kir pal Singh v. Sohan Singh (4) that 
Kalals are usually engaged in trade or money-lending and take up service. 
Therefore where the income of a Kalal is totally insufficient for 
his wants, his alienating part of that land to invest it in trade in order that 
he should be able to live is for a necessary purpose even if he be govern¬ 
ed by agricultural custom. 

No hard and fast rule can be laid down that ancestral property can 
never be alienated by an agriculturist for the purpose of providing funds 
for trade or business. A debt raised by an agriculturist by mortgage of 
ancestral property for the purpose of carrying on manufacture of sugar in 
the village is one for legal necessity. The manufacture of sugar by an 
agriculturist in his own village cannot be said to be looked upon with 
disfavour by village local custom (5). 

Where the son has himself benefited from the earnings of the trade 
carried on by his father, the money borrowed by the latter for trade 

(1) A. I. R. 1924 Lah. 4L-4 Lab. 122 

(2) Taj Din v. Bulakh. I. R. 1926 Lai). 515—95 I. C. 433. 

(8) A. 1. R. 1924 Lah. 685—6 Lah. L. 31 313—78 I. C. 148. 

(4) A. I. R. 1927 Lah. 605—8 Lab. 340. 

(5) Bhaqwan Singh v. Dalbir Siiigh=A. I. R. 1936 Lah. 304^16 Lah. 982. 





mtsrffr 


PUNJAB CUSTOMARY LAW 


‘ Go ^ 


constitutes a valid necessity for the sale of the house (l). In the 
case the alienor had for many year ceased to do the work of an agricul¬ 
turist and had been living out of India carrying on trade and sending money 
to his sons. 

158. Money required for 4 household expenses' or 4 personal 
necessities', where a legal necessity. 

Money required for “household purposes,” i- e ., for ordinary domestic 
requirements, constitutes valid necessity (2). Where it is necessary to 
purchase food and clothing and pay for it subsequently, and such payment 
becomes technically necessity, it is equally regular to borrow the sum 
necessary to purchase such supplies and it is not absolutely essential that 
a man should first run into debt and then borrow to pay his debts (3). 

In Bar a Singh v. Mangal Singh (4) it was held—As regards 
Rs. 400 it was stated in the deed that the mortgagor required it to buy 
bullocks and a cart. This was a necessary purpose for an agriculturist, 
and even if the mortgagor failed to apply the money to that purpose the 
alienee cannot be held responsible for it, as there is nothing to indicate 
that he had any reason to suppose that Rs. 400 were not needed for the 
purpose stated by the mortgagor.’' This debt of Rs 400 should, therefore, 
be deemed to have been incurred for a valid necessity.” 

In holding that a sale of ancestral land by a male propietor was not for 
necessity, Chevis J- said in 1918, 47 I. C. 39—“The learned District Judge, 
noting that the bond speaks of the Rs. 100, as having been taken for 
‘personal necessities,’ passes the item, simply remarking that all the 
vendor's land was mortgaged and that he had nothing to live upon except 
what he could earn in Dost Mohammad Khan's service. But was not 
Rs. 12 enough to keep him ? (The vendor was earning a salary ot Rs. 12 a 
month as manager for Dost Mohammad Khan.) It is not shown that the 
vendor had wife, child or any one to keep but himself. 

“It (the Rs. 12) would not keep him in luxury, no doubt, but a man 
cannot alienate his ancestral land to live in luxury.” 

159. To defray the reasonable marriage expenses of himself or 
of daughters or sons and other relations. 

Where debts are raised by a person for the purposes of marriage of 
his son and for the tnuklawa ceremony of his daughter, the purposes are 
necessary purposes within the meaning of the cutomary law (5). 

Mortgage of ancestral land for intended marriage of mortgagor is 
binding on the reversioners and constitutes necessity and it is not necessary 

(1) Nathci v. Ganesha Singh A. I. R. 1932 Lab. 179=13 Lah. 524. 

(2) 1921, 60 I. C. 714. 

(3) 1922, 72 I. C. 448. 

(4) A. I. R. 1926 Lah. 602=96 I. C. 225. 

(5) Taj MohavTviad v. Bhajctn La/™A. I. R. 1937 bah. 942 
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to the application of the sum advanced as long as 
more than what is rsasonable (l). 


The second marriage of an agriculturist in the Punjab, even if he 
has a son alive by his first wife, should be considered a legal necessity (2). 
But see also 60 I. C. 451 in which it was held that the re-marriage of a 
proprietor who had a son alive was not such a necessity as would justify the 
sale of ancestral land. These remarks, however, were taken to be as mere 
obiter dicta in A. I. R. 1929 Lah. 554. 


Where a person represents to another that he wants money to 
marry a second wife as his first wife did not give birth to a male issue, 
and sells his property to him, the sale is for legal necessity even in the 
absence of evidence to show that betrothal had taken place or negotiations 
were actually in progress (3). 

Where a bachelor of 30 years old representing to the vendee that he 
required money for purchasing a wife or himself sold his whole property 

to him and there was evidence on record to show that he was really attempt¬ 
ing to purchase a wife, the sale must be upheld as against the reversioners 
as for legal necessity (4). 

Alienation by younger brother for elder brother’s marriage is not for 
necessity (5). 

Purchase of a woman for vendor’s son amounting to purchasing for 
concubinage. Alienation for it is not for necessity 16). 

Marriage expenses are necessities (7). Marriage of a daughter is a 
necessity (8). Raising money to defray a share of the expenses of a 
brother s marriage and maintain the credit of the family is a necessity (9). 

Money raised for alienor’s own marriage is a necessity, no matter 
how old he be, if raised in reasonable limits. In this case the owner owned 
Xghumaons of land and he raised Rs. 1,000 for his own marriage. 
Rs. 250 were allowed (10). 

Raising money for a second marriage, to the extent of Rs. 360, allowed 
as a necessity fora sonless proprietor ( 11 ). Money raised for an intended 
marriage, and to the extent necessary, is a necessity, even if the intention 


(1) 96 I. C. 1005. 

(2) A. 1. R. 1929 Lah. 554=11 Lah. 21-117 1. C. 82; See 6) I. C. 461 to the 
contrary which was riot followed. 

(3) Behari Singh v. Ude Singh— X. I. r. 1909 Lah. 373=115 1. 0. 466. 

(4) A. 1. R. 1923 Lah. 377=1151. C. 472 ; See also 131 I. C. 634. 

(5) A. I. R. 1929 Lah. 585=119 1. 0. 724. 

(6) A. I. R. 1927 Lah. 118=99 1. C. 619. 

(7) 67 P. R. 1884 ; 101 P. li 1884; 152 P. R. 1889 

(8) 17 P. R. 1886. 

(9) 63 P. R. 1866 

(10) 104 P. R. 1887. 

(11) 103 P. R. 1902. 
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is not carried out, provided effective steps have been taken to carry it 
out (l). 


Reasonable expenditure on the marriage of a sister, who has not 
taken a share in her father’s property, is a necessity and a Muhammadan 
brother can alienate his minor brother’s share? to meet such (2) 

The marriage of a son’s daughter, whose father is alive, is not a 
necessity (3). 

Expenses incurred on a sister’s marriage is a valid necessity justify¬ 
ing an alienation of ancestral land (4). 

As to what would be a reasonable expenditure by a widow, the general 
rule that may be stated is that what would be reasonable for such a 
purpose if the husband were living would be reasonable on the part of the 
widow after his death if the circumstances of the estate remain the 
same (5). 

Where the necessity stated for an alienation of ancestral land by a 
village proprietor is the marriage of his children, and this i9 also spoken of 
by the lambardar> who attests the sale deed, and there are, as a matter of 
fact several young children, one of whom is approaching marriageable age, 
the vendee is not bound to make any further inquiry as to whether any 
actual steps to make arrangements for marriages have been taken or not. 
It was observed in 1925, 92 I. C. 263—“ Doubtless he (the vendee) was 
bound to satisfy* himself that the vendor had a child or children, and 
here the vendor had five young children. In the natural course of events he 
had to make arrangements for the marriages of v these children and pre¬ 
sumably the eldest child (a boy of 14) would be married before long and I 
think it was sufficient for him (the vendee) to satisfy himself of. these 
facts and that he was not bound to make further enquiries, which 
would have been of a somewhat inquisitional nature and might 
have been very much resented. All that I understand to be laid 
down in 65 P. R. 1900 and subsequent judgments is that the vendee is 
required to satisfy himself that there is firitna facie necessity, and just as 
he need not go behind an antecedent mortgage or a just debt, it is suffi¬ 
cient if the circumstances justify him in supposing that the vendor is telling 
the truth when he tells him that he requires money for the marriage of his 
children.” 

160. Sale of ancestral land to purchase land elsewhere—acts of 
good management—sale is for necessity. 

One B sold ancestral land for Rs. 1,500, the entire consideration being 
* paid to him before the Sub-Registrar. B’s elder son was present before 

(1) 65 P. It. 1910. 

(2) 77 P. W. R. 1911. 

(ft)‘ C. A. 2196 of 1886. 

(4) 110 I. C 482. 

(5) 67 P. R. 1884 ; 1924, 6 Lab. L. J. 1 $3 ; See also 1936, 14 Lab. 765 at p. 769. 
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ACTS OF GOOD MANAGEMENT 


the Sub-Registrar and attested the deed. The object of the sale was the 
purchase of land in Bikaner and Gwalior States. B spent actually some 
money in purchasing land in Gwalior. A suit was brought by his minor 
son for declaration that the sale was without necessity; held , that the sale 
by B in the presence of his elder son was an act of good management and 
was for necessity (l). 

In Mohammad Chiragh v. Fatta (2) it was held that it was 
an act of good management where a resident of the Multan District 
sold land in the Ferozepore District which had long been under 
mortgage and was difficult to manage. It was observed in this 
case—‘‘There is a recital in the sale-deed that the vendors intended 
to purchase other land with the proceeds of the sale and this shows that 
a representation of this kind was made to vendees and it might well have 
been believed, by them in good faith in the circumstances of the case.” 

Normally speaking the selling of ancestral land for the purpose of 
investing the purchase money in mortgages would not be justifiable, but 
where the parties had given up their residence in the village and the 
ancestral house which was already mortgaged for more than half the value 


was sold and the balance of purchase money was invested in mortgages, 
the alienation was valid (3). 

Where two squares of land were situate in the same village, one 
ancestral and one non-ancestral, it was not an act of necessity to sell the 
ancestral square to pay off the mortgage of the non-ancestral one (4). 

The act of an agriculturist in selling ancestral land for the purpose 
of making a fixed deposit in a bank is not an act of good management. 
By selling his land he defeats the reversionary interest of his sons as they 
would not be able to follow the sale proceeds (5). 

The relations between the family of the plaintiff and tenants in the 
village, where the land was situated had become very strained and three 
members of the family including the father of the vendor had been recently 
murdered. Security proceedings were taken under section 107, Cr. P. C. 
against the tenants but unfortunately these proved infructuous. As a 
result, the members of the family, finding their position in the village 
precarious sold their lands one by one as they found it difficult to manage 
them or recover rent and the vendor moved to another place where he 
purchased certain land : held, the sale of the land was an act of good 
management (6). 



(1) Dial Singh v. Surain Singh=\. 1. R. 1987 Lah. 493. 

(2) A. I. R. 1934 Lah. 462 (2)=15 Lah. 694=1481. C. 209. 

(3) . Nur Din v. Fazal Din— A I. R. 1930 Lah. 338=144 I. 0. 266. 

(4) Muhammad Bashir v. Sau-al Singh— A. I. R. 1935 Lah. 927=161 
861. 

(5) Sardar Mohammad v. Satyapal Singh— A. 1 . R. 1935 Lah. 298. 

(6) Abdul Hafi Khan v. PL Lakshmi Chand— A. I. R. 1934 Lah. 998. 
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Where there is an unimpeachable mortgage by the husband, and the 
property brings very small income unless the widow would spend consider¬ 
able sum of money for building houses and the creditor’s pressure can be 
avoided only by effecting a sale, then the sale by the widow is an act of 
good management (l). 

Whether a sale of ancestral land is justified or not as an act of 
prudence, must be decided on the facts of each particular case (2). “The 
court should not expect of a zcimindciv exceptionally careful management 
or thrift. It should simply see whether there has been wanton waste or 
reckless extravagance or not (3).” It was observed by Kensington J. in 
87 P. L. R. 1912 “ The sale in question executed in 1902 was of an 

outlying area of waste land* It is now attacked by the vendor’s four sons 
of whom two at least were adults at the time of sale The vendor being 
in want of ready money, sold this outlying tract which was of little 
value to him. The transaction was genuine enough and does not indicate 
extravagance or even imprudence. It was probably arranged by the 
father and sons with due regard to family needs at the time, and I can see 
no good reason for now picking holes in the details of consideration. * 
When a vendor is in hopless difficulties and is forced to a sale for redeem¬ 
ing the numerous mortgages (not apparently challengeable) already exist¬ 
ing in order to get back a part of the land for his livelihood, the sale is a 
prudent one on his part and cannot be attacked by his reversioners (4). 

In 214 P. L. R. 1912 the alienors, five brothers, and their father 
before them had been in debt for some time and their financial position had 
been growing worse and worse as time went on and the whole ancestral 
holding, which was not a large one, was in mortgage. It was not alleged 
that any of the brothers was profligate or recklessly extravagant, or that 
they had any object in spiting their successors (two of the five bad children). 
Their chance of ever redeeming the mortgage was very little. They sold 
the holding and paid off the mortgage, and by the extra sum realized by 
sale purchased a mare by means of which they acquired the tenancy of 
two squares of land on the Jhelum Canal, held , in a suit brought by the 
sons for a declaration that the sale of ancestral land should not affect 
their reversionary rights, that the alienation was not open to objection 
and the plaintiff’s suit was liable to dismissal. It was remarked—“ The 
arrangement come to by the family resulted in the acquisition of occupancy 
rights in two squares of land (a considerable area) on the Jhelum Canal, 
and I think the brothers were well advised in this alienation. 

A male proprietor mortgaged ancestral land and afterwards sold the 
equity of redemption. His son brought the usual suit to declare that the 

(1) (Sardar) Balwcint Singh v. Mst. Sardcirni Kesar Ka ur*=A. I* R. 1934 
Lah. 81. 

(2) 214 P. L. R. 1912. 

(3) 25 P. L. R. 1911. 

(4) 1914, 24 I. C. 689. 
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sale of the equity of redemption was without necessity. It was found that 
at the time when the sale took place the land was practically of little value 
to the owner and hardly yielded any profit and the mortgages were effected 
for necessity and at the time of sale the mortgagor (against whose 
character nothing was urged) probably foresaw that it would be impossible 
for him or his descendants to redeem the mortgage. The sale was held 
not open to objection (l). 


An exchange is a transfer of property and its validity must be 
determined in the same way as that of any other transfer. An exchange 
effected by a male proprietor would be binding upon his reversioners, if 
it is beneficiaj to the persons interested in the estate (2). 

Where a reversioner challenges an exchange of ancestral land effected 
by a male proprietor it lies on the transferee to show that the transaction 
was an act of good management, but the initial onus is not a heavy one 
and may easily be shifted where the circumstances make it appear that the 
exchange was beneficial (3). 

If the quantity and quality of land held by an alienor after a trans¬ 
action <is precisely the same as before the transaction was begun and the 
new land is also ancestral, no question of necessity arises and the exchange 
cannot be challenged by a son or reversioner (4). 

One J effected a sale of ancestral land in March 1910 for Rs. 4,000 
and in 1921 his brother and nephew brought a suit for a declaration that 
the sale should not affect their reversionary rights. The vendor had a son 
living wfio was a young man. The first two courfs dismissed the suit 
holding that Rs. 3,000 out of Rs. 4,000 were absolutely proved to be 
necessary, and as to the remaining Rs. 1,000 the courts held that 
after the lapse of such a long period the vendee could not be 
expected to give strict proof of necessity. The vendor and his 
family had left India and it was alleged that they had gone to China. 
Held, that considering that for years past the land had been in possession 
of mortgagees for a very large sum, the vendor would have been justified 
in raising Rs. 1,000 in order to provide him with a small capital in his new 
career and to defray the costs of migration of himself and his family to 
China as an act of prudence, good management and necessity. Held , also , 
that in the circumstances of the case, even if this necessity was not proved, 
the court was justified in maintaining the sale (5). 


(1) 47 P. L R. 1912. 

(2) 1917, 44 I. C. 224 ; 2 P. R. 1911 distinguished. 
(8) 1922, 69 I. C. 521. 

(4) 1921,63 1.0.719. 

(5) 1925, 6 Lah. 137- 
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Money borrowed to acquire other land by pre-emption—act 
of good management and a valid necessity. 

It* is a valid necessity to raise money for paying in the amount fixed 
by a decree for pre-emption of land (1). 

Held that money paid into court under a decree for pre-emption was 
under the circumstances of the case an act of good management justifying a 
mortgage of ancestral land. In this case, the vendee of the land sought 
to be pre-empted was a stranger to the village and the object of the pre¬ 
emption suit appeared to have been to keep the land from getting into the 
hands of a stranger and also to increase the family estate (2). 

But the institution of a speculative suit for pre-emption, undertaken 
simply to satisfy a mischievous craving for litigation, can, under no cir¬ 
cumstances, be a sufficient justification for alienating ancestral land (3). 

161. Funds raised for religious purposes—whether for legal 
necessity. 

Where a person, owning 12 kanals of property alienates about 
kanals in order to raise funds to enable him to go to Mecca, it is not by 
any means an extravagant transaction. He is well within his rights, both 
according to the tenets of the Muhammadan religion and the customary 
law, to alienate a l/lOth fraction of his property in order to perform the 
sacred duty of going to Mecca for performing the Haj (4). 

A sonless proprietor governed by customary law can make a gift 
of a plot of land for religious purposes of building a mosque and if the 
mosque is constructed it cannot be contended that mortgagor was not 
competent to spend that sum or that there was no necessity for it (5). 
Reasonable expenses of a visit to the Ganges is a necessity (6)* 

Datt Brahmans of Gurdaspur, following custom, can alienate a small 
portion for religious purposes, such as sinking a drinking well (7), 

162. Alienation of ancestral property to pay off mortgage 
effected to pay previous old creditors is for necessity—prior mortgages. 

An alienation of ancestral property effected to pay a mortgage 
effected to pay off a previous old creditor is one for necessity (8). 

Where a mortgage is effected to pay off a previous mortgage in 
favour of a third party and the previous mortgage is proved, the mortgage 
need not prove the necessity for the previous mortgage (9). 

(1) 1912 17 I. C. 235 ; followed in 1923, 4 Lah. 171. 

(2) 1923, 4 Lah 171 ; See also 165 P W. R. 1912, 

(3) 65 P. R. 1907. 

(4) {Firm) Shadi-Khair Din v. Qutba —A I R. 1936 Lah. 665=163 I. C. 963. 

(6) A. I. R. 1933 Lah. 669. 

(6) 76 P. R. 1883. 

(7) 26 P. R. 1905. 

(8) A. I R. 1936 Lah, 112, 

(9) Gurdial Singh v. Bhagat Singh= A. I. R. 1934 Lah. 517. 









It is incumbent on those who support a mortgage of the ancestral 
property by a sonless proprietor governed by the customary law to show 
not only that there was necessity to borrow, but that it was not unreasonable 
to borrow at such high rate and upon such terms as the mortgage deed 
contains ; and if it is not shown that there was necessity to borrow at the 
rate and upon terms contained in the mortgage, that rate and those terms 
cannot stand (l)„ 

The rule that a vendee who was also the previous mortgagee so far 
as certain items are concerned, is seized with peculiar knowledge, and it 
is for him to show that necessity existed for those items only if the plaintiff 
is entitled to challenge the alienations (2). 

Where out of the total consideration for which the sale has been 
effected, about three fourths has been held to be for legal necessity as being 
the amount for which the property was mortgaged, and the rest was held 
to have been unnecessarily given, sale cannot be deemed to be for 
legal necessity merely by reason of the fact that it was effected to pay off 
the amount of mortgage on the property and will be set aside (3). 

A vendee paying money to defray mortgages executed long before, 
and never objected to, is sufficiently protected if he satisfied himself 
before concluding the sale, that the debts were due, and then proceeded to 
see that they were duly discharged. It is not required of the vendee to 
demonstrate that each item, if traced to its origin, bears the undoubted 
stamp of necessity (4). 

Payment of prior mortgages is a necessity (3). The validity of a 
mortgage, screened by time from attack, cannot be questioned by a 
reversioner on the ground that it has been merged into a subsequent 
mortgage or sale, to challenge which the suit is in time (6). In a suit to 
contest a sale effected in part to liquidate a mortgage the necessity of the 
mortgage cannot be gone into if it was executed more than 12 years before 
suit (/). 

Necessity includes the payment of bona fide mortgages favouring 
third persons, the prior mortgage having never been contested (8). Where 
there were pre-existing mortgages, which had never been objected to at the 
time (26 years before), hAd it was unreasonable to expect strict proof of 
necessity (9). 


(1) Jogendar Singh v. Mst. Nawab Bibi~A. L R. 1938 Lah. 669- 

(2) Mukand Singh v. Wazir-ud-Din—A. I. It. 1933 Lah. 369. 

(3) Hakim Alt v. Milkhi Ram=*A. I. R. 1932 Lah. 193 (2). 

(4) 72 P. R. 1892. 

(5) 72 P. R. 1914. 

<6) 144 P. L. R. 1915. 

(7) 26 P. R. 1917 ; See also 71 P. R. 1898. 

(8) 15 P. R. 1896. 

(9) 11 P. R. 1899. 
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The payment of a former mortgage of a sonless proprietor is a 
necessity, but the necessity ot all the previous mortgages must be enquired 
into by the creditor and the court. If the first mortgage was not for 
necessity, then the new mortgage to pay that off is not a necessity. Where 
there has been a long series of mortgages, the onus probandi of proving 
want of necessity lies on the objector (1). 

163. Other miscellaneous cases of valid necessity. 

(1) The payment of Government revenue is a valid necessity- A 
mortgage executed by a person who is a lambardar, for raising money to 
make payment of the Government revenue is valid and binding on the 
reversioners, when there is evidence to show that not only was the amount 
borrowed to make payment of Government revenue but it was actually 
paid into the Government treasury for that purpose (2). 

(2) Where a suit by the alienor is dismissed with costs, he is legally 
liable to pay the costs and as such an alienation to pay such costs is one 
for necessity (3). 

(3) Where a person alienates property in order to defray the expenses 
of a suit for recovery of purchase money against a vendee who has failed to 
pay the purchase price, the expenditure is for legal necessity (4), 

(4) Money raised by sale for paying previous creditors. Part of sale 
consideration was found to be for necessity. Commission paid to the 
auctioneer was allowed as necessary (5). 

(5) A sale of a share of offerings to a shrine to a participant in such 
offerings is not opposed to public policy and is valid (6). 

(fi) A mortgage by a male proprietor of a portion of his ancestral land 
with a view to avoiding the arrest of one of his sons in execution of a 
decree, is for valid necessity, “it seems to us that the father was bound 
in ordinary decency to raise money and rescue his son from this predica¬ 
ment” (7). 

(7) An alienation for the purchase of bullocks and a cart is an aliena¬ 
tion for necessity in the case of an agriculturist, and the alienee is not res¬ 
ponsible for the actual application of the money if he satisfied himself that 
money was required for a necessary purpose (8). 


(1) 90 P. R. 1892; C. A. 289 of 1891. 

(2) Wazir #han v. Mukhtar Khcin~A, I. R. 1930 Lah. 577=164 I. C, 830, 

(3) A. I, R. 1930 Lah 112. 

(4) Uggar Singh v. Surja?i= A, I. R. 1934 Lah. 808. 

(6) Buta v. Munslii— A. I. R. 1934 Lah. 756. 

(6) A. I. R. 1933 Lah. 223. 

(7) 1911, 11 I. C. 408. 

(8) Bara Singh v. Mangal Single A. I. R. 1926 Lah. 602=96 I. C* 225, 
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(8) When an alienation is otherwise valid, the amount required for 
registration and stamp is a necessary expenditure (1). 

But advances made at the time of registration, if not made to pay 'off 
antecedent debts, are not necessities (2). 

(9) Law expenses to defend the head of a family charged with a 
criminal offence are for a necessary purpose (3). 

(10) Money spent in defending a criminal case can be validly charged 
on ancestral property (4). 

A debt incurred to prosecute a case under section 498, Penal Code, 
relating to the abduction of the alienor’s wife may reasonably be regarded 
as^necessary (3). 

(11) Expenses incurred in litigation may, under appropriate circum¬ 
stances, amount to legal necessity (6). 

But a mortgage to help the mortgagor’s brother in insolvency proceed¬ 
ings, held not for necessity (7). 

(12) Purchasing a house to live in. 


Where the only house which a man possessed is sold in an execution 
sale and he is in imminent danger of being turned out and it is not easy to 
rent a house, the buying of a house to live in, is a legal necessity, and the 
sale of ancestral land for the purpose of raising funds for purchasing a 
house is, therefore, justifiable (8). 


But money spent on the purchase of a new house cannot be allowed 
as a valid necessity, when the vendor already possessed a house (9). 

(13) Where a father with minor sons governed by customary law 
enters into a speculative transaction, it is for the court to decide whether 
he acted bona fide and whether the venture was a reasonable one (10). 

(14) An alienation of ancestral property by an agriculturist for a debt 
incurred as surety is invalid according to custom as such a debt is not a 
necessity (11). 

(15) Normally speaking the selling of ancestral land for the purpose of 
investing the purchase money in mortgages would not be justifiable, but 
where the parties had given up their residence in the village and the 
ancestral house which was already mortgaged for more than half the value 


(1) 1914, 24 I. C, 689 ; 82 P. W. R. 1914. 

(2) 24 P. R. 1894. 

(8) 22 P. R. 1918; See also I. L. R. XXXlV All. 4, 

<4) A. L R. 1915 Lah. 169=29 L C. 761- 

(5) 1928, 79 I. C. 980. 

(6) 1934, 154 I. C. 655. 

(7) A. I. R. 1929 Lah. 471=119 L C. 425. 

(8) A. I. R. 1926 Lah. 409=94 I. C. 114. 

(9) 1928, 29 P. L. R. 222=A. I. R. 1928 Lah. 437. 

(10) A. I. R. 1933 Lah. 1015=147 I. C. 329. 

(11) A. L R. 1928 Lah. 702=108 I. 0. 614; See also P. W. R. 1906, p. 112- 
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was sold and the balance of purchase money was invested in mortgages ; held , 
the alienation was valid (l). 


(16) The sale of ancestral land for the purpose of paying off an antece¬ 
dent debt which was really due and had been incurred by the vendor for the 
purpose of building a house cannot be challenged by the vendor's 
reversioners on the ground that the house was constructed on unusually 
spacious lines (2). 


(17) Interest on a just debt is also a necessity (3). 


Where a mortgage of ancestral land carries a high rate of interest it 
is incumbent on the mortgagee to show that not only there was necessity 
for the loan but that there was also necessity to borrow money at the high 
rate of interest claimed by him (4). 

See also 1927, 100 I. C. 686 (Oudh); 1927, 7 Pat. 294 (P.C.); 1933, 
14 Lah. 765 and 1934, 153 I. C. 17. 

(18) The question of legal necessity must be decided in relation to 
the time when the alienation is effected. Where certain antecedent debts 
which constituted legal necessity on the date of an alienation, have since 
been distinguished owing to circumstances which came into existence after 
the date of the alienation, the alienation cannot on that ground alone be 
set aside (5). 


(19) Raising money to recover an estate is a necessity (6). Similarly, 
raising money on a 15 years' mortgage for debts incurred for prospective 
litigation to protect title in ancestral holding is a necessity (7). 

Raising money to avoid arrest in execution of a degree is allowed (8), 
and a mortgage by a landowner of portion of his ancestral land to rescue 
one of his sons from being imprisoned in execution of a decree is a 
necessity (9). 


A reasonable amount required to pay a pleader in suit to recover 
property is a necessity (10). 


But advances made to a sonless proprietor as the security of ancestral 
land to provide funds to fight out speculative suits for pre-emption are not 
necessities, though there may be cases justifying a temporary alienation to 
raise purchase-money in pre-emption suits (11). 


(1) A. I. R. 1933 Lah. 338=144 I. 0. 266. 

(2) A. I. R. 1926 Lah. 252=96 I. 0. 376, See also 1927. 105 I. C. 471 (Nagpore); 
a case decided under the Hindu Law. 

(3) 1915, 29 I. C. 761; A. I. R. 1927 Lah. 264=100 I. C. 911. 

(4) A. I. R. 1927 Lah. 113=100 I. C. 269 ; 41 All. 571 (P. 0.) followed. 

(5) A. I. R. 19L6 Lah. 530=95 I. C. 576. 

(6) 149 P. R. 1884. 

(7) P. W. R. 1906, p. 150. 

(8) 93 P. R. 1888. 

(9) 88 P. W. R. 1911. 

(10) 109 P. W. R. 1910. 

(11) 65 P. R. 1907. 
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MISCELLANEOUS CASES OF NECESSITY 

(20) Reasonable expenses during illness are a necessity. But unrea¬ 
sonable expenses incurred on a proprietor’s illness by his wife or her 
family are not a necessity (l). 

(21) Where there are decrees money raised to pay them off is ordinarily 
chargeable, but the decretal debts are themselves subject to the same 
rules as just antecedent debts. 

Where a decree is in favour of an alienee, if the debts for which such 
decree was passed were for immoral purposes, of which the alienee had 
notice, his‘decree will not protect him;'in case the decree favoured a 3rd 
person the alienee would be entitled to the same protection as a purchaser 
in auction sale (2). 

Where an alienee, who is an outsider, finds that the alienor’s debt, 
regarding which he must make enquiry, is a decretal debt, he need not make 
further enquiry, and the reversioners will not be allowed to go behind the 
decree. But this rule will not apply where it is clear that the alienee’s 
suspicions should have been aroused by the surrounding circumstances, 
or where it is proved that he had knowledge of the bad faith of the 
transaction (3). 

(22) In a suit against pre-emptors from original vendees, the persons 
contesting sale cannot be obliged to pay the full pre-emptor’s money but 
only so much as was shown to be for necessity (4). 

(23) Raising money to put a collateral into military service is not a 
necessity (5). 

But a mortgage of ancestral land by a childless proprietor aged 25, in 
consideration for money borrowed bona fide for (/) an intended marriage, 
and (it) enlistment in a cavalry regiment, was held for natural and pro¬ 
per objects and hence bound the reversioners as for a valid necessity, where 
preliminary steps towards carrying out each were taken, though neither 
purpose was effected. From the point of view of the lender-alienee, the 
question is not what borrower-alienor actually did with the money, but 
whether the alienee, after due inquiry had reason to believe that the alienor 
really intended to marry and to enlist, both of which were natural and 
proper in a young man of 25 (6). 

(24) Money raised to invest in mortgage of other land shortly before 
the sale and redeemed soon after is not a necessity (7)* 


(1) 71 P. W. ft. 1910. 

(2) 93 P. R. 1888. 

(3) 21 P. L. R. 1912. 

(4) 78 P. R. 1914. 

(5) 185 P. R. 1888. 

(6) 65 P. R. 1910. 

(7) 40 P. R. 1907. 
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25) Debts incurred for clothing and to maintain family position are for 
necessity (1). 

(26) The sale of ancestral property in order to buy land for an alienor’s 
step-son is not a necessity ^2)- 

164. Transferee before advancing money must make reasonable 
enquiry as to its necessity—he need not look to its application. 

If a transferee makes reasonable enquiry as to the existence of the 
necessity, and on being satisfied that the necessity existed he advances 
the money, it is no part of his duty to see to the application of the loan 
to the necessity. The burden in these cases is always on the transferee. 
The mere recital as to the existence of the necessity in the deed of trans¬ 
fer is very feeble evidence and courts of justice ordinarily do not attach much 
weight to it (3). 

Where a small sum of Rs. 50 was raised by mortgage for the 
purpose of purchasing a cowand the alienor was not in good health and 
required milk ; held , that the sum raised was so small and the purpose for 
which it was acquired was so ordinary that no enquiry was required by the 
alienee and it was for necessity (4). 

Where the borrower is a notorious spendthrift and profligate, 
a creditor will not be protected merely by the fact that the money 
advanced by him was said to be required to pay off antece¬ 
dent debts; on the contrary it will be his duty to make a full 
inquiry as to whether the antecedent debts were really just debts 
incurred for a necessary purpose. Similarly he will not be protected 
merely because the borrower told him that the money was needed to pay 
Government revenue or to buy bullocks or to give presents at a maniage 
or for miscellaneous household expenses. A creditor lending money to a 
man possessed of ample income should make full inquiries as to the 
necessity for a loan. If the borrower has squandered his income in extra¬ 
vagance and wanton waste, the lender would not be justified in advancing 
him money for payment of Government revenue and other ordinary expenses 
of a zamindar (5). 

All that the law requires of a purchaser or mortgagee of land belong¬ 
ing to persons governed by the general rule of custom is that he should 
take steps to satisfy himself that the money is required for expenditure on 
a legitimate purpose, and he cannot be held responsible for its application 
afterwards. The degree of caution required will vary with the known 
character of the alienor ; but when the alienor is known to be a prudent man 



(1) 44 P. R. 1872. 

(2) 101 P. R. 1893. 

(3) Indar Singh v. Nasiba— A. I. R. 1930 Lah. 769=105 I. C. 23. 

(4) Pritavi Singh v. Scirjit Singh=A. I R. 1936 Lah. 112. 

(5) Gurdit Singh v. Narain Singh=A. I. R. 1935 Lah. 69. 
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ALIENATIONS FOR NECESSITY 


of good character, 


his own statement as to his requirements will ordinarily 
be accepted, and it is unnecessary for the alienee to make the very difficult 
inquiries which would be required to make sure that there was no chance 
of the money being misapplied (l). 


A vendee is not expected to see to the application of the money 
by the vendor to the purposes mentioned in the sale-deed (2). 


Where a sale of ancestral land by a sonless proprietor is impeached 
by reversioners on the ground of necessity and want of consideration, the 
burden of proving necessity and consideration is on the vendees. But 
once the necessity and payment of consideration are proved, it is no business 
of the vendees to see to the application of the money (3). 

A creditor advancing the money would be justified in advancing a 
reasonable sum if, after due enquiry, he had a bona fide belief that it was 
required for, and was intended to be spent on, a necessary purpose. But he 
cannot be held responsible for the expenditure of the money after it has 
passed out of his own hands f4). 

It is not the duty of an alienee from a male proprietor who advances 
money for the payment of just antecedent debts of the alienor, to see to 
the application of the money or to find out whether the whole of the 

money due to the antecedent creditor was actually paid (5), although he is 

bound to make proper enquiries that the debts are actually due. An alienee 
who deals with a person with a limited power of alienation must satisfy 
himself that, if money is required for the liquidation of an alleged debt, 

there is in fact such a debt in existence (6). 

165 Only small portion of consideration not applied for purposes 
of legal necessity*—alienation should not be set aside—alienee is not 
liable to pay such portion of consideration to person challenging 
alienation. 

Where a sale or a mortgage by a mortgagee is established for legal 
necessity, the fact that the vendee or the mortgagee is unable to prove that 
a small portion of the consideration was applied for purposes of legal 

necessity, is no ground for setting aside the alienation* nor can the vendee 
or the mortgagee he held liable to pay to those challenging the alienation 
that portion of the consideration for which legal necessity is not positively 
established (7). 


(1) Arjan Singh v. Jagivi=* A. I. R. 1985 Lah. 160. 

(2) A. I. R. 1984 Lah. 998. 

(3) Makhan v. Gulab Din = A. I. R. 1933 Lah. 801. 

(4) 1921, 66 I. C. 58. 

(5) A. I. R. 1923 Lah. 532=79 L 0. 543. 

(6) 1922, 6 Lah. L. J. 518; 1921, 66 I. C. 58. 

(7) Indar Singh v. Ncisiba=A . I. R. 1936 Lah. 769*-= 165 I. C. 23. 
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Where necessity had been established only for a portion of the con¬ 
sideration, the real point for consideration in such cases is whether the sale 
itself was necessary, the mere fact that a portion of the consideration was 
not proved to have been borrowed for a valid necessity would be imma¬ 
terial (l). 

If the purchaser paid a fair price for the property sold, and made due 
inquiry as to the necessity for the sale, the mere fact that a part of the price 
is not proved to have been applied to necessary purposes would not in¬ 
validate the sale (2). 

Where only Rs. 1,722 out of Rs. 11,000 are not proved to have been 
for necessity, the sale must stand (3). 

A sale cannot be set aside merely because necessity cannot be strictly 
proved in respect of a very small portion of the total consideration (4)- 

A vendee should not suffer merely because he enters as part considera¬ 
tion an item which may possibly be fictitious in whole or in part, where that 
item is only a fraction of the purchase money and where the sale would be 
unobjectionable if that item was left out of account (5). 

Section V. 

ALIENATION BY FEMALES. 

166. Nature of widow’s life-estate. 

Nature of widow’s life-estate has already been described on pages 354 
to 360 and may be referred to. She is not an absolute owner but has restric¬ 
ted rights and her estate is analogous to widow’s life-estate under 
Hindu Law. But within the limits imposed upon her, she has 
absolute power of enjoyment ; she is accountable to no one and 
fully represents the estate and so long as she is alive no one has 
any vested interest in the succession. Under certain circumstances she 
can give an absolute and complete title, and her estate is not in any sense 
held in trust for reversioners (6). 

The widow holds the estate for the time being. She is the present 
owner of the estate although her rights as regards alienations are even less 
than those of a male owner and although her ownership is limited to a life 
tenure, so that she cannot pass on the succession to her own heirs (7). 

But truly speaking, under the general Punjab custom, a widow’s 
customary estate is not the full proprietary estate such as.a male heir takes, 

(1) Mohammad Bashir v. Sanwcd Singh=*A. I. R-1935 Lah. 927. 

(2) A. I. R. 1934 Lah. 81. 

(3) A. I. R. 1933 Lah. 359. 

(4) A. I. R. 1927 Lah. 529=102 I. C. 468 ; 1926, 49 AH. 149 P. C.; 1915, 29 I. C. 
799 , 1914, 24 I. C. 689; 1920, 59 I. C. 592; 1914. 22 I. 0. 544; 1926, 100 I. C. 773. 

(5) 1920, 3 Lah. U J. 8. 

(6) 107 P. R 1891, p. 507 ; See also 143 P. L. R- 1905. 

(7) 7 P. It. 1913. 
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ut it is a narrowed and limited estate enjoyed under many restrictions for 
a particular purpose (l). 

Again, a widow’s estate for life is distinguishable from an estate 
given to a widow for maintenance only during the life-time of her son or 
stepson. In such a case, the son has a vested interest (2). 


167. Widow s power of alienation.—A female heir not com¬ 
petent to alienate ancestral or even acquired property inherited from a 
male except for necessity. 

A female governed by the customary law (whether a widow, a 
daughter or a mother) inheriting landed estate (ancestral or self-acquired) 
from a male, holds the property on a life-tenure, and has no power to 
alienate such property, except for legal necessity, and the reversionary heirs 
of the last male holder are entitled to contest the alienation even if the pro¬ 
perty is not proved to be ancestral (3). A widow following the Customary 
Law of the province is not entitled to alienate her estate, even for a neces¬ 
sary purpose like daughter’s marriage where it is shown that the income of 
the estate was sufficient for the purpose (4). In this case the property in 
suit was admittedly not ancestral. 

With regard to alienations by a grand-daughter inheriting her grand¬ 
father's lands and having only a limited interest in them the reversioners 
are entitled to institute a suit for setting aside such alienations if they can 
show that they were the heirs of the last male holder. It is net necessary 
in such circumstances to prove that the property was held by the common 
ancestor (5). 

According to the principles of Hindu Law, the restrictions on Hindu 
widow’s powers of alienation are inseparable from her estate and their 
existence does not depend on that of heirs capable of taking on her death. 
The same rule holds good in the case of a widow holding a life-tenure under 
the customary law of the Punjab (6). Under Customary Law absence of 
a Hindu widow's husband’s b’ood-relations does not make her position 
essentially different from what it would be under her personal law, and in 
the absence of any special custom with regard to the nature of the estate she 
takes, Hindu Law will apply. Therefore Crown will have the power to 
impeach any unauthorized alienation made by her during her life-time (7) 


(1) 18 P. R. 1887; See also 90 P. R. 1892, p. 311; 63 P. R. 1895. 

(2) 72 P. R. 1888 ; 

(3) A. I. R. 1928 Lab. 290=107 1. 0. 489 ; 210 P. L. R. 1913; 1917, 39 I. C. 
642 ; 67 I. C. 522. 

(4) A. I. R. 1936 Lah. 453=167 I. C. 693. 

(5) A. I. R. 1931 Lah. 603=133 I. C. 880. 

(6) 1 Lah. 588 ; 78 I. C. 717; 3 Lah. L. J. 458 ; 74 I. C. 653; 7 Lah. 543- 100 
I. C. 1015. 

(7; A. .1 R. 1926 Lah. 673-7 Lah. 543 ; 3 P. R. 1914=23 I. C. 127 not followed 
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Where a Mohammadan widow is found enjoying the whole of her 
husband’s property to which she has succeeded on the death of her husband, 
particularly if that property or any substantial part of it is landed property, 
and it is shown tha the widow under the personal law would have succeeded 
to something much less in extent, the presumption is that the widow has 
only succeeded for her life (l). In numerous cases the Chief Court of the 
Punjab has recognized, as widely prevalent among Mohammadan land¬ 
holders, a custom that widows should take, as by Hindu Law, a life estate 
in the whole property instead of the specific portion which they would 
inherit absolutely according to the Muhammadan Law. 

See notes on pages 356 to 358. 

A Muhammadan widow governed by Customary Law can therefore 
alienate for legal necessity or with consent of collaterals (2). 

Amongst tribes governed by the Punjab Customary Law widow has 
only a life interest and she cannot without legal necessity encumber the 
estate beyond her life-time so as to affect the interest of the reversioners (3). 
But reversioners cannot take possession of the land on the death of the 
widow without paying off the mortgage charge unless they succeed in getting 
a declaration that the mortgage is null and void and is not binding on the 
reversioners (4). 

Although, for the purpose of determining whether a widow possessed 
unrestricted power of alienation in the property which had descended to her 
from her husband, it is immaterial whether the property was ancestral or 
self-acquired, in his hands, but the question is of great importance for ascer¬ 
taining the period of limitation governing a declaratory suit by a reversioner 
to challenge the widow’s alienation. If the property was ancestral of the 
husband and the contesting reversioner, there can be no doubt that (Punjab) 
Act I of 1920 is applicable and the period of limitation is six years. If, 
however, the property was non-ancestral qua the plaintiff, the suit would be 
governed by Art. 125, Limitation Act (5). 

Para 64 of Rattigan’s Digest of Customary Law runs as follows :— 

“ Except as provided in paragraph 39 or paragraph 62, no female in 
possession of immovable property acquired from her husband, father, 
grandfather, son or grandson otherwise than as a free or absolute gift can 
permanently alienate such property.” 

Amongst tribes governed by the Punjab Customary Law widow has 
only a life-interest and she cannot without legal necessity encumber the 
estate beyond her life-time so as to affect the interest of the reversioners (6). 

(1) 54 P. R. 1903; See also 125 P R. 1910 ; 14 P. R. 1911; 6 Lab. 117 (P. C.); 2 
Lah. 383. 

(2) See 56 P. R. 1872 ; 8 P R. 1874; 18 P. R. 1887. 

(3) A. I. R. 1934 Lah. 229=149 I. C. 1049. 

(4) Ibid . 

(5) A. I R 1933 Lah. 945=146 L C, 350 ; A. I. R. 1927 Lah. 198 followed, 

(6) A. I. R. 1934 Lah. 229. 
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A widow’s transfer of her estate in excess of her powers is voidable 
not void (l). 

It is settled law that a compromise entered into by a limited owner 
is binding on the next reversioner only if it has been entered into bona fide 
and for the protection of the estate (2). 


168. Widow’s power to make a gift of her deceased husband’s 
estate. 

Under the Punjab Customary Law, a female holding a life-estate, has 
ordinarily no right of gift, and no distinction can be made between ancestral 
property and self-acquired property (of her husband) in this respect. But 
she may surrender her estate to the reversioner entitled to succeed her. The 
onus is always on her to show she has the right. 

Under Customary Law a gift by a widow of a small portion of her 
husband’s estate, for pious or religious purpose, is valid and binding on 
the reversioners (3). 


Ambala District. 


75 P. R. 1879—Shiah Sayyads of Mauza Sadhowra. By custom a 
widow is competent to make a gift of her 
husband’s share in favour of her daughters and their 
sons. But gift of the share of her husband’s 
brother who died childless which devolved on her 
in favour of her daughters and their sons is 
invalid. 

147 P. R. 1883—Muhammadan Tuar Rajputs, Tahsil Pipli. By 
custom a widow cannot make a valid gift of her 
husband’s estate in favour of daughter without the 
consent of her husband’s collaterals. 

99 P. R 1889—Dhanoi Jats. A widow has no power of alienation. 

Next reversioner’s consent is not binding in all 
cases on the remote reversioner. 

25 P. R. 1890 Bokhari Shiah Sayyads of Sadhowra. The onus lay on 
the plaintiffs to establish that the widows had not 
by custom, governing the parties, a limited power 
of gift and that they had failed to discharge it. 
They failed to establish that they as remote colla¬ 
terals (7th degree) could question a gift to a 
relative of their deceased husband. 

59 P. R. 1904—Sheikhs of Rupar. When an alienation is valid by 
custom with the consent of the collaterals, it is a 
good and complete answer to a claim that such 


(1) A. I R. 1931 Lah. 677. 

(2) A. I. R. 1930 Lah. 971 

(3) A. I. R. 1929 Lah. 295=10 Lah. 613 at p. 644. 
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consent was given without collusion or bad faith, 
although it could not be said that the claimant had 
no locus standi ab initio to sue. 

103 P. R. 1907—-Arams of Naraingarh. No special custom established 
by which a widow in possession of her deceased 
husband’s estate for life is competent, in the 
presence of first cousin of her late husband, to 
make a son-in-law a khana-damad or to gift her 
husband’s estate to him or to her daughter. 

In matters of alienation a widow in possession of self-acquired 
immovable estate of her husband is subject to the same restrictions as if the 
estate were ancestral ; and the existence of a daughter does not preclude a 
near reversioner such as a first cousin from contesting an alienation aflected 
by such a widow. 

52 P. R. 1912—Rajputs, Rupar Tahsil. A widow cannot alienate the 
estate in her hands against the wishes of the rever¬ 


sioners. 

Amritsar District. 

77 P. R. 1886—Sangri Jats, Tarn Taran Tahsil A widow cannot 
make a valid gift in favour of her daughter’s son to 
the exclusion of reversioners of her deceased 
husband. 

5 P. R. 1895—Manuzai Pathans, Ajnala Tahsil. A widow can make a 
valid gift in the absence of collaterals (4th degree) 
of an estate inherited by her from her husband in 
favour of her son-in-law which in reality is for the 
benefit of her daughter and her issue. 

The mere expectation of succeeding does not give a daughter the 
power of controlling the acts of the widow. 

67 P. R. 1908—Gil Jats, Ajnala Tahsil. A widow is not competent 
to make a valid gift of her deceased husband’s 
ancestral estate in favour of her daughter and 
daughter’s son to the exclusion of collaterals 
(6th degree). 

A. I. R. 1926 Lah. 524—A widow made a gift with the consent of 

— 95 I. C. 1005 the next reversioner. Kemote reversioners 

contested it and got a decree that the gift is 
inoperative against them. The next rever¬ 
sioner on the death of the donor cannot 
impeach the gift and get possession of the 
estate. 

Ferozepur District. 

2 P. R. 1877—Muhammadan Ghumman Jats. In the case of a gift 
by a sonless proprietor in favour of his son-in-law 
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only a son could object to the alienation of the 
acquired estate and as to the widow’s gift in favour 
of her husband’s brother’s daughter’s husband it 
was invalid. 

Gujrat District. 

43 P. R. 1883—Muhammadan Gujjars, Kbarian Tahsil. A widow 
holding a life-time is not competent to make a valid 
gift to her son-in-law who is not a ghar jawai. 

128 P. R. 1884—Gujjars, Gujrat Tahsil. A widow was not authorized 
to gift in favour of a son-in-law without the 
express authority of her husband. 

14 P. R. 1892—Gujars, Kharian Tahsil. For services rendered a 
widow of a sonless proprietor is competent to gift 
her husband’s immovable estate to her husband’s 
collaterals to the exclusion of other collaterals. 

67 P. R. 1898—Gujjars. A widow is not entitled to make a valid gift 
of her husband’s estate to her daughter. 

I. L. R. 1 Lah. 245—Langaryal Jats, Kharian Tahsil. By custom 

= 57 I. C. 204 a widow who had received instructions from her 

deceased husband to make a particular person a 
Khana-damad has full power to do so. 

A. I. R. 1935 Lah. 790—Nagrial Jats, Tahsil Kharian. A widow 
may, in lieu of services, gift her husband’s estate 
to one of his collaterals. 

Gurgaon District. 

8 P. R. 1874—Pathans, Palwal Tahsil. A widow has only a life- 
interest in her deceased husband’s estate and alie¬ 
nation by her would operate only for her life-time. 

79 P. R. 1912—Kureshi Sheikhs, Nuh Tahsil. A gift by a widow 
to her husband’s collateral in preference to others 
is invalid. 

A. I. R. 1924 Lah. 656—A widow gifted away the ancestral estate 

= 75 I. C. 1056 of her husband to her illegitimate son. A near 
reversioner was placed in such a position as could 
not challenge the unauthorized alienation. Held, 
it is still open to more remote reversioners to 
challenge it on their account as the remote rever¬ 
sioners do not derive their right to succession 
through the former. 

Hissar District. 

55 P. R. 1895—Aggarwal Banyas of Bhiwani. A widow cannot make 
a gift of her husband’s estate for religious purposes 




PUNJAB CUSTOMARY LAW 


and daughters are not competent to succeed to the 
exclusion of collaterals. 

Hoshiarpur District. 

98 P. R. 1891—Muhammadan Naru Rajputs of Gorewah, Dasuya 
Tahsil. A widow who had a life-estate and had 
inherited land from a collateral of her husband, 
was not competent to make a gift thereof to her 
daughter’s son in the presence of her husband’s 
collaterals related in the 7th degree and in the 8th 
degree. 

108 P. R. 1913—Bihal Rajputs of Nansota, Dasuya Tahsil. A 
widow’s life-tenure of the estate of her husband 
becomes extinct by her unchastity and an alienation 
by her is of no effect. 

59 I. C. 580—A widow cannot make a gift even for services rendered. 

= 3 Lah. L. J. 172 

Jullundur District. 

54 P. R. 1867—Village Sheikh Durwesh. A widow is entitled to a 
life-interest only and the deed of gift is void. 

2 P. R. 1883 Sheikh Ansaris of Basti Danishmandan. A widow 
was not competent to gift to her daughter the 
estate in her hands of her husband. 

32 P. R. 1911—Naru Rajputs, Phillour Tahsil. A gift by a widow 
of her deceased husband’s estate to her daughter’s 
son is not valid without the consent of collaterals. 

Kangra District. 

85 P. R. 1888—Brahmins of Kangra. The collaterals of the adoptive 
father had locus standi to sue for the cancellation 
of the gift by the widow in favour of the adopted 
son’s daughter. 

64 P. R. 1893—Girths, gift by son’s widow to her daughter’s son. 

The onus lay on the plaintiffs to establish a title 
as against the alienees in possession and that they 
had failed to discharge. 

A. I. R. 1923 Lah. 128—Brahmins of Palampur Tahsil. By custom 

= 72 I. C. 873 a gift to a son-in-law by the wife or widow of 

the last male holder is not sanctioned and a 
remote reversioner is entitled to maintain a suit 
in the presence of the daughter of the last male 
holder. 

A I. R. 1924 Lah. 196 (2)—Katoch Rajputs. A widow cannot gift 

= 74 1. C. 653 her husband’s estate (whether ancestral or 
acquired) permanently. 
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Karnal District. 


16 I. C. 884—Hindu Jats, Kaithal Tahsil. Neither a gift by a widow 
= 183 P. L. R. 1912 to her Khanadamad nor an adoption of the son 
of the Khana-damad is valid. 


Lahore District. 

126 P. R. 1890—Bhatti Rajputs, Lahore Tahsil. The collaterals 
(7th degree) were too remote to entitle them to sue 
the daughter in whose favour the widow had made 
a gift of her husband’s estate. 

28 P. R. 1893—Arains, old Sharakpur Tahsil. A widow made a^gift 
in favour of her daughter’s daughter. After this 
the widow and her daughter died. The two sons of 
the donor’s (widow’s) husband’s brother sued for 
§ of their father’s brother’s estate ; held that the 
gift by the widow was invalid against the sons of 
her husband’s brother, the onus being on those 
relying on the gift. 

17 I. C. 510—Nayar Sarin Khatris, emigrated from Gujrat District 
to Lahore District. Governed by Hindu Law. A 
gift by a widow to the daughter of her husband s 
estate cannot be challenged by the collaterals. 

A. I. R. 1934 Lah t 432—Sandhu Jats. A widow cannot gift even 
self-acquired immovable property of her husband. 


Ludhiana District 


6 P. R. 1900—Arains, Ludhiana Tahsil. A gift by a widow of a 
portion of her deceased husband’s estate in favour of 
the niece of her deceased husband in presence of 
the donee’s brother and other collaterals is invalid 
by custom. 


Muzaffargarh District. 

62 P. R. 1905—Mithu Jats. By custom a daughter was competent 
to make a valid gift of the estate inherited by her 
father to a stranger. 

11 I. C. 513—Chaddar Jats, Alipur Tahsil. A widow succeeded to the 
estate of her husband in lieu of her dower. Her 
husband’s collaterals never objected to her right. 
She made a gift of this estate to her daughter; 
held % that the gift was valid. 

A. I. R. 1925 Lah. 258—Kalasra Jats, Sinawan Tahsil. A daughter 
who has married outside her own family loses 
whatever right she might have had to succeed to 
her father’s estate. 
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Peshawar District. 



157 P. R. 1890—Pathans of Daduzai and Doaba. A widow can alienate 
by gift her husband’s estate in favour of her 
daughter’s son to the exclusion of her husband’s 
collaterals. 


Shahpur District. 


93 P. R. 1867—By custom a widow is incompetent to alienate the 
estate in favour of her son-in-law and the gift is 
invalid. 


91 P. R. 1906—Chachars of Mauza Chachar. A widow of a sonless 
proprietor is competent to make an absolute gift of 
her husband’s ancestral estate to her husband's 
married daughter. And moreover the donee has a 
power to make a gift to her own married daughter. 
In this case the second donee was married in the 
same village and the same community. 


169. Power of widow to alienate for legal necessity. 

A widow whose powers of alienation are limited is, however, at 
liberty to alienate her husband’s estate either when a special custom allows 
her to do so, or when the transaction is justified by a legal necessity. 

There is no rule that a widow must live on her income; if the income 
is insufficient for her proper maintenance or for the purposes for 
which she can charge the estate, she can raise the necessary funds 
by charging or selling so much as is requisite She can, for necessary 
purposes, dispose of the income and the property, but, to ascertain if there 
was necessity, the income be enquired into and compared with the legitimate 
expenditure. If the result is that the widow could not at the time of 
the alienation have provided for all legitimate expenditure out of her income, 
the charge will be valid for such sum as it was actually necessary to 
raise (l). 

The income of the land where alienor is a widow must be con¬ 
sidered (2). Where the mortgage is by a widow the income should be 
considered, and if at the time the mortgage took place the income would 
not provide for legitimate expenses, the charge is valid to the extent it 
was requisite to charge (3). 

If a widow, by properly managing her life-estate, can defray all her 
necessary expenses, an advance made knowingly by a creditor, even for legal 
necessity, cannot be made a charge on the estate, especially when the widow 


(1) 14 P. R. 1883. cf. 30 P. R. 1889; 1 P. R. 1890 ; 137 P. R. 1892. 

(2) 67 P. R. 1884. 

(3) 152 P. R. 1889. 
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appears to have fallen into the hands of that creditor who is encouraging 
her in unnecessary expenditure, real or pretended, for her own objects (l). 

A widow following the Customary Law of the province is not entitled 
to alienate her estate, even for a necessary purpose like daughter’s marriage 


where it is shown that the income of the estate was sufficient for the 
purpose (2). 

A widow under customary law, cannot alienate to pay off her husband’s 
debt if she could pay it out of income (3). 


Under the Hindu Law a widow can validly alienate property to raise 
money for payment of debt due by her husband, even if she be 
able to pay it off out of the income of the property in her hands, but 
under the customary law she is not competent to do so (4). 

Thus the fact that the money lent was applied to a necessary purpose 
is not sufficient to justify the loan. There must be proof that there 
was a real necessity for the loan itself; in other words, that there 
was not sufficient income available to meet legitimate expenses without 
charging the estate. Where a widow ilcit zantindar) holding the usual 
widow’s ‘ estate ’ in her deceased husband’s property, executed a mortgage 
of it, and it was found that the income from the lands at the material 
time was hardly sufficient to meet the ordinary expenses of the family, 
that she had no alternative and was compelled to resort to borrowing in 
order to meet the extraordinary expenses of the marriages of the daughters; 
held , on the evidence, that necessity for the alienation had been estab¬ 
lished (5). 


A mortgage by a widow to discharge a sum decreed against her on 
account of a debt contracted by her deceased husband, was held not to be 
for necessity, as it was found that she had other means to satisfy the 
decree than by charging the land (6). 

But a mortgage by a widow of the ancestral land of her deceased 
husband for payment of his debts where it was not shown that the circum¬ 
stances of the widow rendered it possible for her to pay the debts without 
mortgaging the lands, was upheld (7). 

In the case of alienations by widows the necessity for previous mort¬ 
gages must be proved. Where necessity is not established, the alienations 
by the widow cannot be countenanced (8). 


(1) 128 P W. E. 1911. 

(2) A. I. E. 1936 Lab. 453-38 P. L. B. 1086-167 I. C. 69a 

(3) 112 P. L. R. 1915 ; cf. 95 P. E. 1879 ; 14 All. 420; 26 Moo. I. A, 97; 21 All. 
71 ; 18 Cal. 311; 23 Cal. 772. 

(4) A. I. E. 1915 Lah. 166 (2)-29 I. C. 780. 

(5) Bhagican Singh v. Ujagar Singh~l(fl I. C. 20 (P. C. ). 

(6) 1924, 1 Lah. Cas. 474, quoted on page 382 of Eattigan’s Digest of Customary 
Law, 12th Edition ; 39 P. R. 1915 distinguished. 

(7) 1924, 2 Lah. Cas. 171. 

(8) A. I. R. 1930 Lah. 302-126 I. C. 565. 
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It is clear that only in the case of an alienation by a female heir is 
the alienee required to show that the alienor’s income was insufficient to 
provide the money required for the purpose for which the sale was made. 
When the alienor is a male, the only question for consideration is whether 
the purpose for which the alienation was effected was a necessary pur¬ 
pose (1). Debts incurred for necessary purposes are always binding 
irrespective of the income and means of the male proprietor (2). 

Where there is an unimpeachable mortgage by the husband, and the 
property brings very small income unless the widow could spend consider¬ 
able sum of money for building houses and the creditor’s pressure can be 
avoided only by effecting a sale, then the sale by the widow is an act of 
good management and the sale is justified (3). 

Anticipation of wants by a widow. 

A widow cannot anticipate her wants or contract for the discharge of 
such liabilities as may arise. Consequently raising money one or two 
years in advance of a marriage is not a necessity for such marriage (4). 

A widow cannot charge the estate for future maintenance; she can¬ 
not anticipate her'wants or contract for such liabilities before they arise (5) 
There can be no necessity for anticipating a widow’s maintenance by a sum 
in cash (6). 

An alienation by a widow to her daughter, conditional on her main¬ 
taining her, which was allowed to stand for a great number of years 
during which the son-in-law had supported the widow, was practically no 
gift, but a sale for valid necessity and within the widow’s competency (7). 

A widow cannot anticipate her wants and cannot alienate, for main¬ 
tenance of her mother-in-law (8). 

A widow is not to anticipate wants by raising money or contracting 
for such liabilities before they arise (9). The position of a male proprietor 
does not appear to be different from that of a widow in this respect (10). 

Under the Hindu Law it has been held that the proposition that a 
widow cannot anticipate her personal necessities is not an inflexible 
rule(ll). In each case it has to be seen whether the widow has dealt 
fairly with the expectant heirs (12). A widow has no right to encumber 

(1) 1924, 89 I. C. 960, 

(2) 1923, 79 I. C. 980. 

(3) A. I. R. 1934 Lah. 81=15 Lah. 236. 

(4) 67 P. R. 1884. 

(5) 11 P. R. 1885. 

(6) 30 P R. 1889. 

(7) 116 P. R. 1893 (Brahmins of Gujrat). See also 14 P. R. 1892 ( Jujjars , 
Kbarian Tahsil). 

(8) 128 P. W. R. 1911. 

(9) 1922, 69 I. C. 664 ; 1921, 3 Lah. L, J- 184. 

(10) 1919, 4 t.ab. L. J. 305; 1922, 75 I. C. 680. 

(11) 1921, 2 Lah. 867. 

(12) 1931, 137 I. C. 289. 







tm$r# y 


^wifoow’s POWER TO ALIENATE FOR LEGAL NECESSITY 82 

^ 

— Ti€r husband’s estate in which she has only a life-interest by charging it 
with the expense of her future maintenance as she is not at liberty to anti¬ 
cipate wants by raising money or contracting for such liabilities before they 
arise (1). 

But a widow must naturally anticipate to some extent. It is obviously 
impossible to sell immovable property piecemeal month by month to pay 
current bills. Anticipation for immediate want is indispensable, nor can 
she be expected to borrow from day to day for her daily bills. She is 
in practice bound to borrow a sum which will carry her on for some time 
to come (2). 


*SL 


Legal expenses in defending estate. 

Expenses incurred by a widow in defending her life-estate must be 
considered for valid necessity, but if the money so raised is charged only 
on a bond, it is not recoverable from the estate on her death (3). 

To avoid sale for default of payment of Government revenue is a 
necessity. In such a case the alienee is not bound to enquire if the default 
was due to neglect or waste (4). 

Where it was found that a Hindu widow had managed her affairs as 
prudently as the reversioners, but had sold part of her estate to raise money 
for litigation forced on her by the reversioners, the Court converted the 
sale into a mortgage for that amount (5). But when a widow is to blame 
for litigation, started by her husband’s reversioners, a sale made by her 
to meet its expenses is not for legal necessity (6). 

The institution of a speculative suit for pre-emption, undertaken 
simply to satisfy a mischievous craving for litigation, can, under no circum¬ 
stances, be a sufficient justification for alienating ancestral land (7). 
Borrowing money to acquire land by pre-emption may be a valid necessity 
as being an act of good management (8). 

Alienation for payment of debts. 

Ancestral property in the hands of a widow (governed by custom) is 
in certain circumstances liable for the payment of her deceased husband’s 
just debts and can be attached in execution of a simple money decree 
passed against him or his legal representatives. A widow can therefore 
when those circumstances exist, alienate such property in order to dis¬ 
charge such a decree. Where the alienee, however, is the decree-holder 


( 1 ) 

( 2 ) 

( 8 ) 

(4) 

( 5 ) 

(6) 

(7) 

( 8 ) 


69 I. C. 554. 

40 I. C. 496 ; 45 1. C. 530. 
22 P. R. 1890. 

76 P. R. 1889. 

73 P. L. R. 1909. 


128 P. W. R. 1911 ; See also 44 P. R. 1890; 65 P. R. 1907. 
65 P. R. 1907. 


I. L. R. 4 Lah. 171; See also 99 I C. 382 under the Hindu Law. 
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imself it is incumbent on him to prove not merely the existence of ante¬ 
cedent debt, but the purpose for which it had been contracted (l). 

It has been customary to regard the deceased’s estate in the hands of 
his widow as liable for his just debts and the widow’s estate being conti¬ 
nuation of her deceased husband, the property so long as such remained 
in her hand would be liable to satisfy his debts (2). In Hasan Moham¬ 
mad v. Mahan da (3), the question was whether a widow could alienate 
ancestral property in order to discharge her deceased husband’s just debts 
and it was held that she could. The same view was taken in Sukh Ram 
v. Daya Singh (4) and in Fattu v. Nur Muhammad (5). 

It was observed in Mst. Mikor v. Chajju Ram (6)—“ A widow is 
permitted by custom not‘only to recognize a just unsecured debt of her 
deceased husband, but to convert it into a secured debt and even to en¬ 
croach upon the future rights of the reversioners to secure its liquidation ” 


It is legal necessity for the widow to discharge her husband’s 
just debts i. e.> debts legally due not necessarily for legal necessity by 
alienation of the ancestral property. Where the widow finds herself in 
the position of having the whole estate attached and sold to the detriment 
of her life-interest for the debts incurred by the husband, she is justified in 
alienating the property in order to save her life-estate which is given to 
her really for the purposes of maintenance. The case of a widow is dis¬ 
tinguishable from the case of person who himself incurred the debt (1). 


Thus it may be regarded as settled law that the ancestral property of 
the deceased debtor in the hands of his widow is liable for the payment of 
his just though unsecured debts (2). The rule laid down in 4 P. R. 1913 
[F. B-], as regards the non-liability of ancestral property after the debtor’s 
death for “unsecured” debts has no application to such cases, and the ances¬ 
tral property in the hands of the debtor’s widow can be attached and sold in 
execution of a simple money decree passed against him or against his estate 
in respect of his just “unsecured’’ debts, i,e. y debts which were not expressly 
charged on the property. 

The same principle applies to other female heirs of the last male 
proprietor. Thus where the daughter of the original debtor objected to the 
execution of the decree against the property in her hands; held , that unlike 
an agnate a daughter derives her title not from any common ancestor but 


(1) A. I. R. 1932 Lab. 447=138 I. C. 143. 

(2) 39 P. R. 1915=29 I. 0. 572. 

(3) A. I. R. 1923 Lah. 245=5 Lah. L. J. 292. 

(4) A. I. R. 1926 Lah. 226. 

(5) A. I. R. 1926 Lah. 671=96 I. C. 1035; See also A. I. R. 1924 Lah. 298=69 
I. C. 554 to the contrary. 

(6) 17 P. R. 1919 [P. B.]. 

(7) A. I. R. 1930 Lah. 249=118 I. C. 899. 

(8) 1928, 108 I. C. 882. 
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m her father. Accordingly she has no rights superior to those of her 
father and being his representative the father’s estate in her hands was 
liable for his debts (I). 

Where a male proprietor governed by customary rules has contracted 
a just debt and dies leaving ancestral property, such property is not liable 
in the hands of the next holder in respect of such debt unless the debt has 
been expressly charged on the property. But a daughter is not an agnate 
and does not derive her title from a common ancestor. She therefore, 
represents her father, and his estate in her hands is liable for his 
debts (2). 


*SL 


Where a Muhammadan governed by customary law has contracted a 
debt in respect of which a money decree has been passed against the estate 
and thereafter has died leaving the estate which has come into the possession 
of his mother, an alienation by the mother in order to satisfy the decree- 
debt is an alienation for valid necessity and binds the reversioner (3). 

A mortgage by a widowed daughter-in-law (the widow of a predeceased 
son) of ancestral property to pay off debts due from her father-in-law (the 
iast male holder of the estate) is one for necessity and binding on the 
reversioners (4). 

Though the liquidation of a mortgage may be the payment of a just 
antecedent debt, the conversion of a mortgage by way of a conditional sale 
into a sale is not a necessity when no foreclosure proceedings have been 
commenced (5). 

Ihe discharge of a debt incurred by a former female heir unless 
incurred for a necessary purpose within the meaning of this section, will not 
itself be regarded as necessary (6). 

Time-barred debts. 

A widow is justified in discharging the just debts of her deceased 
husband, but a majority of a Full Bench of the Chief Court has held that a 
Hindu or Muhammadan widow in possession of the usual widow’s estate, 
where the strict Hindu Law does not apply, is not justified in paying barred 
debts (108 P. R. 1885; followed in 1915, 29 1. C. 780); but see C. A, 2723 
of 1883 and see also 6 Bom. H C. R. (A. C. J.) 720. 

Under the Hindu Law it is well settled that a widow is competent to 
transfer the property which she received from her husband to pay a debt 
due by him though it may have been barred by limitation so as to bind the 
reversionary heirs of her husband. (1934, 57 All. 422) 


(1) 12 P. R. 1918. 

(2) A. I. R. 1927 Lab. 8=7 Lah. 460. 

(3) A. I. R. 1933 Lah. 116=143 I. C. 418. 

1^,50 ' A ’ * R ' 1927 896=100 I. C. 803 case-law discussed 

(а) 1923, 77 I. C. 906; See also 25 P R. 1917 

( б ) 1 P. R. 1890- 


See also 90 I. 0. 
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1927, 9 Lah. 85; I. L. R. XI Bom. 320 and 325; XVIII ibid 
534; XXI Cal. 190 and XIII Mad. 189. 

Expenses on marriages. 

What is reasonable expenditure justifying an alienation by widow 
on the marriage of her daughter is to be determined by what would be 
reasonable if her husband was living if the circumstances of the estate 
remain the same (l). 

Money raised for the marriage of daughters is a necessity (2). 
Similarly, expenses for the marriage of dependants on the estate is a 
necessity (3). But the marriage of a daughter's daughter and daughter’s 
son are not necessities for a female (4). 

Expenses for religious purposes. 

Expenses incurred to defray the cost of religious rites and ceremonies 
in the nature of spiritual necessities have been held to be for necessity (5). 
But in the case of a Hindu widow it has been held that such rites and 
ceremonies must be for the spiritual benefit of husband and not for the 
widow herself (6). 

Making a Thakardawara or well is not a necessity (7). Going to the 
Ganges and performances of ceremonies 4 years after her husband’s death 
are necessities, if expenditure is of a reasonable amount, but not the sinking 
of a well (8). Unless a pilgrimage e.g ., to take “phul” to the Ganges, is 
indispensable for the benefit of the husband, a sale for that purpose is not 
a necessity (9). A pilgrimage made by a Hindu widow to Dwarka Ji or 
Jagan Nathji does not necessarily conduce to her husband’s spiritual benefit 
and an alienation made by her for that purpose is not an alienation which 
can be upheld as one for legal necessity (10). But if the husband had 
directed a pilgrimage, a loan given for this purpose may be upheld (11). 

Amongst Khatris of Lahore it has been held that a gift in shankalp 
by a Hindu widow for her own benefit is not a necessity (12). Expenses 


(1) A. I. R. 1924 Lah. 500; 67 P. R. 1884 

(2) 116 P. R. 1876; 119 P. R. 1886. 

(3) 67 P. R. 1884. 

(4) 16 P. W. R. 1916 ; See also 47 P. R. 1882. 

(5) See 40 P. R. 1907 ; 69 I. C. 47. 

(6) 58 P. R. 18%; 27 P. R. 1916; 146 P. R. 1919; IV All. 482; XXlI Cal. 506 ; 
XI Mad. 288. 

(7) 89 P. R. 1866.; 58 P. R. 1896. 

(8) 14 P. R. 1883 ; See also 76 P. R. 1883. 

(9) 19 P. W. R. 1907. 

(10) 102 I. C. 275. 

(11) 2 Cal. L. Ref. 474. 

(12) 76 P. R. 1885. 




See also 




MIMS rfty 



OW’S POWER TO ALIENATE FOR LEGAL NECESSITY 827 


on the chaubarakh ceremony of a co-widow and mother-in-law is a 
necessity as held amongst Khatris of Kangra (1). 

See also other cases under Hindu Law. 


§L 


Money required by a widow for her maintenance. 

The money required by a widow for her maintenance is not to be 
measured merely by a sufficient sum to support bare existence, but the 
position of the family, the income of the estate and other circumstances 
should also be taken into consideration (2). As laid down by the Privy 
Council, the amount of a widow’s maintenance should be such as would 
enable her to live, consistently with the position of a widow, in something 
like the same degree of comfort and with the same reasonable luxury of life 
as she had in her husband’s life-time, assuming that such part made of her 
life was suited to her husband’s position, and not either penurious or extra¬ 
vagant (3). 

Exchange by a widow. 

A widow, in possession of her deceased husband’s land is not 
authorized by custom to effect an exchange of land except for necessity. In 
Buta v. Ghulam Mohammad (4) it was observed—“The land given in 
exchange was one plot near the village abadi> whereas that received in 
exchange consisted of three plots at some distance from the abadi , and, 
therefore priitia facie it appears that the ‘land’ received in exchange is less 
valuable than that given. But even supposing that there was no detriment 
to the estate still the widow could only make an exchange of land for a 
necessary purpose. It was so pointed out in the case of Nihali v. Lehna (5) 
where at page 5 the following passage occurs : 

“It is also urged that the customary prohibition against alienations by a widow 
only applies to cases of sale and mortgage and not to cases of exchange, but no 
authority in support of this argument is quoted, and, in our opinion, it is necessity alone 
which can justify any sort of alienation by a widow. We are aware qf no authority 
to the effect that a widow can make, exchanges even for improvement. She is 
bound to preserve the estate and it appears to us that to allow the proposition that 
she can effect changes for the mere purpose of improving it or getting a large income 
from it, would be to open the door to all sorts of such speculations and enterprises 
which might prove highly injurious or inconvenient to the reversioners.” 

A male proprietor can effect an exchange if it is an act of good manage¬ 
ment or to benefit his estate, but there is no such power in a widow (6).” 

Lease by a widow. 

A lease is an alienation within the meaning of the Customary Law. 
A female heir can lease out the property as may suit her best. An ordinary 


(1) 27 P. W. R. 1916. 

(2) 1929, 10 Lab. 613=A. I. R 1929 Lah. 295. 

(3) 1929, 33 C. W. N. 637 (P. C.); 1933, 38 C. W. N. 262 (P. C.). 

(4) A. I. R. 1926 Lah. 247=92 I. C. 725. 

(5) 2P. R. 1911. 

(0) 1928, 109 I C. 46. 
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ease of property will not entitle a reversioner to step in and impeach such a 
lease. But certainly an imprudent, permanent or excessive lease incompa¬ 
tible with the nature of the property would give rise to question. An act on 
the part of the female should not indicate any intention or motive on the 
part of the heir to injuriously affect the property of the reversioners (l). 

Gift by a widow of her self-acquired property is valid. 

A gift by a widow of her own self-acquired property is valid. By the 
general custom prevailing among agriculturists in the Punjab, a widow 
possesses unrestricted power of disposal over her own self-acquisition, and 
her dealings with it are not subject to the control of her husband’s 
collaterals. There does not exist among the Sansi Jats of Amritsar 
District any special custom, according to which a widow does not possess 
unrestricted power of disposal over her own self-acquired property, nor can 
it be sai l that her dealings with it are subject to the control of her husband’s 
collaterals (2). 

Where a widow under Customary Law who is in possession of her 
husband's estate acquires certain property by the exercise of a right of 
pre-emption which she had as a widow but the pre-emptive price is not paid 
from the husband’s estate, the property so acquired does not form part of 
the husband’s estate in the absence of evidence of any intention on part of 
the widow that it should do so (3). 

Where land is held as a government tenant, subsequent acquisition of 
proprietary rights by the deceased tenant’s widow or sons does not make 
the property ancestral qua the latter’s sons or collaterals. 


{See also notes on pages 240 to 245 as to when the property * is said 
to be self •acquired). 

But a widow has no unrestricted power of disposition over the self- 
acquired property of her husband which she inherits on the usual life-estate, 
and she cannot alienate such property except for legal necessity (4). 

Gift by a widow by way of “acceleration of succession’’— 
surrender by widow. 

Under the Hindu Law as well as under the Punjab Customary Law a 
widow holding an estate on the usual life-tenure is competent to relinquish 
her life-estate, and thereby accelerate succession, but it is essential that 
she should give up her whole estate, and not merely a portion of it (5)’’. 


(1) A. I. R. 1929 Lah. 801 (2)=U6 I. C. 615. 

(2) A. I. R. 1932 Lah. 444=13 Lah. 820 ; followed in A. I. R. 1933 Lah. 900=14 
Lah. 446. 

(3) A. I. R. 1934 Lah. 485=152 I. C. 910. 

(4) See 1927, 107 I. C. 489; 1917, 39 I. C. 342 ; 1934, 155 1- 0. 861 ; 1934 r 16 Lab. 
373 ; 210 P. L, R. 1913 already referred to. 

(5) 17 P. R. 1902; 1910, 8 1. C. 558 ; A. 1. R. 1933 Lah. 279=146 I. C. 395; See 
also 1931, 13 Lah. 165 at p. 170. 




win isr^ 



W’S POWER TO ALIENATE FOR LEGAL NECESSITY 82 

Where S and B were two brothers owning ancestral land in 
Ludhiana District, and B was childless, and S left a son A, who died leaving 
his widow P and a daughter N; and a gift of the entire estate was made by 
B and P in favour of N’s son, and plaintiffs, B’s collaterals in the 6th 
degree, sued to contest the gift: held (1) that in respect of A’s land, 
plaintiffs collaterals in the 7th degree, were not entitled to succeed in 
preference to N; (2) that the gift to N’s son, to which she had consented 
had merely accelerated his succession as heir and the plaintiffs collaterals 
had, therefore, no right to control this disposition of the property in respect 
of A’s land; (3) that in respect of P’s land, N was not an heir of her 
paternal uncle, but a stranger. Accordingly, under rules of the customary 
law, plaintiffs who were B’s collaterals in the 6th degree, were entitled to 
succeed to his ancestral land in default of a nearer heir, and to control his 
gift of the same (96 P. R. 1913). 

An alienee from a Hindu widow cannot be ousted before her death 
by a reversioner in whose favour she has surrendered her life-estate. The 
reversioner can only get possession on the widow’s death, (43 P. R. 1899). 

See also I. L. R. 4 Lah. 432. 

See also notes on page 389 and cases under the Hindu Law . 


170. Absolute gift in favour of a widow—power of alienation. 

An “absolute gift” is one which either expressly confers a power of 
alienation on the donee (l) or which imports an intention to confer an 
absolute estate (2). Property which a widow acquires as an absolute gift, 
she can generally dispose of as she likes (3). 

Where ancestral land is transferred by a Muhammadan husband to 
his wife in heir of dower, without objection by his collaterals, it becomes 
the self-acquired property of the wife which she is at liberty to alienate in 
any manner she pleases (4). 

171. Alienee’s duty to inquire. 

To test the validity of a disposition of property and the liability of 
the reversioner it is not sufficient in all cases to look merely at the purpose 
for which the debt is incurred or even the object to which applied. The 
circumstances under which a widow borrows must be seen and the 
income considered (5). 


A purchaser from a widow must furnish details of other creditors and 
also his own debts on old accounts (6). 

The lender to the holder of a life-interest has to satisfy himself of the 
existence of the necessity and must make proper enquiry. If he does so, 


(1) I. L. R. V Cal. 684. 

(2) I. L. B. XIX All. 183; XX Mad, 293. 

( 0 See 56 P. R. 1870; C. A. 1399 of 1916. 

(4) 1925, 99 I. C. 1004; 1924, 92 I. C. 278 at p. 281. 

(5) 95 P. R. 1879. 

(6) 76 P. R. 1883. 
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and is not bound to see to the application. To say he was 
told the money was required for a particular purpose is not enough unless 
he has made such enquiries as a reasonable man might under the circum¬ 
stances be expected to make. He should consider the income of the 
land (1). 

Though a lender to a widow is bound to enquire into the necessities 
for the loan and satisfy himself as well as he can with reference to the parties 
with whom he is dealing that there is no need for the money, he is not 
bound to enquire into the validity of every part of such debts. Though he 
may not be expected, on the one hand, to go back step by step and trace out 
a debt which the woman alleged she had to pay and carry out a long 
investigation he is not entitled to advance on the mere assertion that she 
is going to pay sums to certain specified creditors and on the mere deposit 
of receipts by such persons, and without considering who they are, or if they 
are likely to be colluding, or if their claims have an apparent and printa 
facie air of truth and probability in their favour (2). 

Where the widow has large property, a mere statement on her part 
that she wants money to construct a Thakardwara for her husband s benefit 
is insufficient to justify an advance. The lender should honestly enquire 
if the building of the Thakardwara was a necessity, and if she had no 
funds to carry on its construction (3) 

172. Power of other females to alienate. 

All females inheriting land presumably hold on a tenure similar to that 
of a widow (4). Thus, as a general rule, a daughter customarily succeeds 
only as a life-tenant, and cannot alienate except for necessity, whether the 
parties be agriculturists or non-agriculturists, whether the property be landed 
or house propert}', and whether the family resides in a town or village (5) . 

A female inheriting landed estate from a male holds the property on 
life-tenure and it is immaterial whether the female is a widow, a daughter or 
a mother (6). 

Compromise entered into by a limited owner. 

It is settled law that a compromise entered into by a limited owner is 
binding on the next reversioner only if it had been entered into bona fide 
and for the protection of the estate (7). 



he is protected 


(1) 67 P R. 1884 

(2) 39 P. R. 1889; See also 76 P. R. 1889; 152 P. R. 1889 ; 167 P. R. 1892. 

(3) 58 P. R 1896 ; See also 116 P. R. 1876 ; 117 P. R. 1880 ; 119 T • R- 1886, 98 
P. R. 1891; 119 P. R 1891 ; 14 P. R. 1892. 


(4) 90 P. R. 1903. 

(5) 18 P. R. 1906. 

(6) 107 I. C. 489=A. I B. 1928 Lah. 290. 

(7) Fateh Din v. Mst. Mohammad Bilri=*X. I. R-1930 I.ali. 971 
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rower of widow and other females 
alienate—judicial decisions. 


life-interest 


Ambala District. 

119 P. R. 1891—Muhammadan butchers of Ambala Town. By 
custom a widow is not entitled to sell the estate 
left by her husband without necessity in the 
presence of her husband s near collaterals. 

11 P. R. 1896—Sayyads. They do not follow strict Muhammadan 
Law. A widow does not hold as a full owner. 

95 P. R. 1897—It is not enough to establish that the debts were 
actually incurred by the widow. Evidence of 
necessity for incurring them is necessary. 

39 P. R. 1915—A male proprietor contracted a debt and died. His 
creditor got a simple money decree against him 
and then he died. The estate of the deceased 
debtor was in the hands of his widow who came 
into possession on the usual life-estate Such an 
estate is liable to be attached at the instance of the 
judgment-creditor in execution of his money decree. 

A. I. R. 1927 Lah. 281—The cleaning of a dry well for the use of 

= 101 I. C. 541 the public is not a necessary purpose. 

Attock District. 


85 P. R. 1910—The creation of mukarrid&ri rights amounts to a 
permanent alienation. A Pathan widow has not 
unrestricted rights of creating mukarridari rights. 

A. 1. R. 1924 Lah. 689—Recitals in deeds cannot by themselves be 

= 75 I. C. 674 relied upon for the purpose of establishing the 
assertions of fact which they contain. But when 
a long period has elapsed between the alienation 
and the suit to set it aside, and when all those who 
could have given evidence on the relevant points 
have grown old or have died, a recital consistent 
with the probabilities and circumstances of the 
case assumes greater importance and cannot 
lightly be set aside. 

Del hi’District. 

76 P. R. 1889—An alienation by a widow of her husband’s estate to 
prevent a sale for payment of government revenue 
is a legal necessity. 

Ferozepur District- 

43 P. R. 1906—In the case of a widow-alienor it is to be seen how 
much income she gets from her husband’s estate. 
The debt of her deceased husband’s reversioner is 
not a necessity. 
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Gujranwala District. 

17 P. R. 1885—Chimbhas of Mauza Khasra, Wazirabad Tahsil. By 
custom daughters have no right to alienate the 
estate received from their father. 

Gurgaon District. 

135 P. R. 1908—-Sayyads. A daughter inherits as a full owner and 
consequently an alienation made by her cannot be 
challenged by the sister of the last holder and her 
son. 

96 I. C. 256—Without clear proof of real necessity, a widow’s debts 
cannot be treated as just antecedent debts enabling 
her to transfer her husband’s estate. 

Hissar District. 

34 P. R. 1881—Vattus. By custom a sonless widow is incompetent 
to alienate her deceased husband’s estate. But 
for proved “necessity*’ she can do so. 

A. I. R. 1935 Lah. 990—In the Customary Law of the Hissar District 
a widow has only a life-interest in the estate of her 
deceased husband and she cannot alienate the 
property of her deceased husband by sale, gift or 
mortgage. 

Jhelum District. 

71 P. R. 1894—Muhammadan Jats. A widow is not entitled to the 
management of the estate of her infant son. And 
if she has taken charge of such an estate she cannot 
make valid mortgage thereof. Mere appointment 
of her as Sarbrah by the revenue authorities does 
not give her power to create a charge. 

A. I. R. 1922 Lah. 114—Tarar Jats, Chakwal Tahsil. An alienation 

*=67 L C. 629 by a widow in favour of her own sister’s son in 
the presence of the sister ot her deceased husband 
is invalid. 

Jullundur District. 

49 P. L. R. 1904—Under the Customary Law a widow has only a 
life-rent in an occupancy holding. Any alienation of 
anything more than her life-rent by her is void. 

12 I. C. 429—-An advance made to a widow who can by properly 

223 P.L.R. 1911 managing her life-estate defray all her necessary 
expenses does not form a charge on the estate even 
though the money was advanced for legal necessity. 

An alienation by a widow for maintenance of her 
mother-in-law is not valid. 
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1935 Lah. 644—Maliks of Jullundur City. The 

alienation given to a daughter who inherits from 
her father are very wide and she is fully entitled 
to alienate the property by sale, gift or mortgage. 

Kangra District. 

121 P. R. L93—Bhojkis. A widow cannot alienate. 

61 P. R. 1898—Though a widow cannot give a valid title if she 
alienates without necessity, this does not enable a 
person who is not a reversioner, or is a mere 
stranger to sue to set aside her act. 

A. I. R. 1927 Lah. 366—A daughter can contest an alienation by her 
—2 100 I. C. 1014 widowed mother. 1 he right to challenge arising 
out of the succession, and not being derived from 
common ancestor or any principle of agnatic succes¬ 
sion. 

Karnal District. 

79 P. R. 1889—Muhammadan Rajputs. No special custom exists by 
which a mother who had succeeded on a life-interest 
to a share on the death of one of the sons, could 
make a valid gift of that share to one of the agnates 
to the exclusion of the other heirs on the ground of 
services rendered by the donee to the donor (widow )• 

6 I. C. 986—Barbers (Nats). In the absence of legal necessity, a 
widow, without the consent of her husband’s rever¬ 
sioners, is incompetent to alienate her husband’s 
estate. 

Lahore District. 

45 P. R. 1915—Arains of Nawankot. The plaintiff had failed to 
establish the condition that the sister was hold¬ 
ing limited estate. 

Ludhiana District. 

A. I. R. 1926 Lah. 671—A mother is empowered to pay off the just 
= 96 I. C. 1035 debts incurred by her deceased son and in order to 
raise funds for their payment she can alienate 
ancestral estate in her possession. 

Montgomery District. 

76 P. R. 1883—Aroras. By custom a widow is not competent to 
alienate the estate of her deceased husband except 
. for necessity. 

33 1. C. 997—Khokhars, Dipalpur Tahsil. If the chances of succes- 
= 26 P.W.R. 1916 sion of the collaterals of the last male holder are 
very remote then the court should refuse to grant 
them a declaratory decree that an alienation made 
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by a widow would not affect their reversionary 
rights after her death. 

Rohtak District. 

64 P. R. 1889—A widow has no power to alienate her husband’s estate 
without necessity. 

Sialkot District. 

10 P. R. 1892—Kakkazais, Pasrur Tahsil. There exists a very 
exceptional power of transfer by will by a widow 
in favour of her daughter’s son. Even if the 
widow’s alienation is assailed the daughters are 
entitled to succeed under their father’s will. 

14 P. R. 1911—Sayyads of Sialkot City. Alienation by a widow of a 
house inherited from her husband is liable to be 
contested by the husband’s brother. 

25 P. R. 1916—The expenses incurred by a widow for the marriage of 
a daughter’s daughter and of a daughter’s son out 
of her husband's estate are not for valid necessity. 

A. I. R. 1939 Lah. 61—A wans of Pura Neka. According to custom 
when a widow of a collateral inherits the entire estate 
of her husband, she takes only a life-estate and 
hence an alienation by her of the ancestral property 
can be challenged by other collaterals. 


Section VI. 

RIGHT OF REVERSIONERS TO OBJECT. 

173. Nature of the estate of a male agriculturist in the Punjab 
—interest of the reversioner in the estate, 

As observed in Gujar v. Sham Das (l), “the prevailing sentiment 

in this province among agriculturists.is that in respect of ancestral 

immovable property in the hands of any individual there exists some sort 
of residuary interest in all the descendants of the first owner or body of 
owners, however remote and contingent may be the probability of some 
among such descendants ever having the enjoyment of the property. The 
owner in possession is not regarded as having the whole and sale interest in 
the property empowered to dispose of it, so as to defeat the expectations of 
those who are deemed to have a residuary interest and who would take the 
property after the owner died without disposing of it. 

Commenting on this, Johnstone J. remarked in Sadhu Singh v. 
Secretary of State for India and others { 2)—“In my opinion the phrase 
twice used in this passage “residuary interest’ is inaccurate and misleading. 
A merely contingent interest cannot be a residuary interest. 


(1) 107 P. B. 1887 [F. B.], r-247. 

(2) 18 P. R 1908. 
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But Clark C. J. in the same ruling observed—“It is established that 
the owner in possession can only alienate ancestral land for necessity, and 
other alienations of his are not binding on his heirs. This implies to my 
mind some interest in the estate on the part of the reversioners, whether it 
be called ‘residuary’ or ‘inchoate’ or ‘vested’ or ‘contingent it is some 
definite interest. 

“ This exceedingly limited power of alienation for necessity, often for 
the benefit of the state, seems to use to suggest the general rule that the 
reversioners have a property of some kind in the estate, subject to the life 
property of the owner in possession, and with an exception, that the owner 
in possession can treat the property as if it was his alone, in case of 
necessity.” 


Chatterji J. in the same case remarked—“A full owner in jurispru¬ 
dence is a person who has a right over a determinate thing, indefinite in 
point of user, unrestricted in point of disposition and unlimited in point of 
duration or in other words having the fullest and freest right of possession, 
enjoyment and disposition. 

“Now, the male owner aforesaid cannot under Customary Law be full 
owner if his right of disposition is restricted. This is clear on juristic 
principles apart from the technical language of particular systems of law. 
The words ‘full owner’ as used with reference to such persons in the 
judgment cited by my brother do not lay down any contrary doctrine. The 
words must not be disassociated from the context and should be interpreted 
with reference to it. They are mostly used in contradistinction to the estate 
of a widow and to emphasize the enlarged powers and the superior position 
of male holder. They cannot override the true meaning of ownership in 
jurisprudence nor are they meant to do so. 

“Whether the expression ‘residuary interest’ is strictly correct or not, 
the theory of agnatic succession in Punjab Customary Law assumes that the 
next heirs have the right to ask the holder of ancestral land to do nothing to 
prejudice their rights of succession or the devolution of land without any 
order or legal sequence except for good cause. What is good cause has 
been settled by a course of decisions. The true theory of the original 
tenure of such land probably is that the holder had the fullest right to enjoy 
possession of it provided he did not interfere with the natural course of 
devolution. Strictly speaking his position is somewhat analogous to that 
of a holder of an estate for life but the exigency and society soon 
superadded to it powers of disposition under certain circumstances. I am 
not laying any stress on this theory but merely making suggestion how has 
estate grown. It is beyond question that the widow and the estate which 
has grown on mere life-estate and carries with it considerable powers of 
disposition was a mere outgrowth on the rights of maintenance, and this 
theory about grown of male proprietors estate does not therefore appear to 
to be far-fetched or improbable. 
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But whatever the reason the right is a tangible one, capable of 
enforced in a Court of law by means of a declaratory suit in the life-time 
of the male owner who alienates and ejectment of alienees who hold 
under transfers not made for necessity after his death. Surely this right 
necessarily implies substantial interest in the property.” 

And in Ralla v. Bud ha (1) we find the following :— 

“It is a common feature of Customary Law throughout the province 
that no individual whether or not he has male issue, is under ordinary 
circumstances competent by his own sole act to prevent the devolution of 
ancestral land in accordance with the rights of inheritance. The exercise 
of any power which would affect the violation of these rules to the detri¬ 
ment of the natural successors, is liable to be controlled by them, whether 
the act be done by a partition or a gift, or a sale or mortgage, otherwise 
than for necessity.” 

The right of collaterals to control alienation of ancestral property by a 
proprietor, under customary law is derived not from (or through) the last male 
owner of the estate as under Hindu Law, but from the customary rule 
which places a restriction upon the owner’s power of disposition of 
ancestral property and renders him liable to be controlled in that respect by 
his collateral heirs (2). 

174. Persons entitled to object 

Prior to the Punjab Custom (power to contest) Act, II of 1920, no 
general rule could be laid down applicable to all cases alike; that up to a 
determinate degree of propinquity it was to be presumed that the agnatic 
relations of an alienor had the right to impeach an alienation of ancestral 
land, and that beyond that degree it was to be presumed that they had no 
such right (3). Paragraph 67 of Rattigans Digest lays down that “the 
proper person to object to an alienation is the nearest reversionary heir. 
But when he happens to be a minor or it is shown that he is in collusion 
with the alienor, or that he has refused without sufficient cause to institute 
proceedings, or has precluded himself by his own act or conduct from suing, 
or has concurred in the alienation or the act alleged to be wrongful, the 
next reversioner is entitled to maintain the action.’’ 

Under Act II of 1920, the right to object to an alienation made after 
that Act came into force (28th May, 1920) by a male is limited to male 
lineal descendants and collaterals descended from a common great-great 
grandfather. This applies to any alienation of ancestral immovable 
property only. The old view was that any agnate, no matter how remotely 
connected with the common ancestor, was, theoretically at least, entitled 

(1) 50 P R 1893 [F. B.] ; See also 12 P. R. 1892 [F- B.] ; 2 P. R. 1896; 90 P. R- 
1892; 18 P.'K. 1895 [F- B.] ; U6P. R 1890; 23 P. R. 1900 Or. quoted in 18 P. R. 
1908 

(2) 58 P. R. 1905 ; See also the observations in 55 P. 8. 1908. 

(9) 139 P. R. 1919. 
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<5** ject to the alienation and the true issue was not whether the alienation 
impugned was by custom valid in the presence of a person related as he 
was to the common ancestor. Much depended in such cases on the fact 
whether, in the particular village, the community was composed of a single 
tribe having a common kinship, or whether it was constituted of various 
tribes having no common origin and being perfectly distinct from one another. 
At the same time custom did in particular cases place a restriction upon the 
degree of distant relationship within which the right to contest an aliena¬ 
tion obtained and very frequently it was found that a person more remotely 
related to the common ancestor than in the seventh degree was not compe¬ 
tent to restrain the acts of the proprietor. 

The following authorities may be studied with advantage : — 

{a) There is generally no limit. 

22 P. R. 1884—No general rule as to limit of relationship entitling 
persons to object exists, but where the objectors 
are very distant, the onus is on them. 


107 P. R. 1887—There exists some sort of ‘residuary’ interest in all the 
descendants of the first owner or body of owners, 
however remote or contingent may be the pro¬ 
bability of any one of them having enjoyment of 
the property. 


15 P. R. 1888—No definite rule can be laid down as to degrees, but, 
where the village has been founded by a common 
ancestor and owned by a single tribe, all can. 


20 P. R. 1890—The courts have not laid down any particular degree 
of relationship beyond which collaterals cannot 
object to alienation of the land, and in each case 
the question of the burden of proof and of the 
sufficiency of proof must greatly depend on the 
particular facts. 


79 P. R. 1891—The result of the examination of the reported cases 
was that while objections to alienations by collate¬ 
rals of any degree of remoteness are not inadmis¬ 
sible, and might in particular instances be sustained, 
there was not a single instance discoverable in 
which such a claim in the case of collaterals 
more remote than the seventh degree had been 
admitted, while there were cases in which a more 
restricted rule had been adopted in accordance 
with local custom. 


100 P. R, 1893—There is no ruling which lays down that collaterals 
more than a definite number of degrees removed 
are incompetent to sue. 
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101 P. R. 1893—The general rule is that no holder of ancestral land 
can alienate at pleasure in the absence of necessity, 
and the right to object resides in the next heir. 
Any next reversionary heir has a locus standi to 
sue, no matter how distant, and the question that 
remains is whether the alienation, without consent 
of remote reversionary heirs, is valid or not, and 
must be determined on the circumstances of each 


case. 


130 P. R. 1893 
135 P. R. 1894 


—No degree has been fixed as giving right to sue. 
Issue is not whether they have locus standi , but 
if alienation in their presence is valid. 


75 P. R. 1898—The right of male agnates to contest alienations is 
founded on fundamental principles on which land 
is held among agricultural tribes, and so far from 
being any a priori presumption against the locus 
standi of male agnates beyond a certain degree of 
relationship to object to such alienations, the pre¬ 
sumption is exactly the reverse. 

84 P. R. 1898 ) The right to protect land from improper alienation 

24 P. R. 1906 ) is a right which accrues to every descendant of the 

original holder of the land. 

35 P. R. 1906 ) There is no definite rule that up to a certain degree 

63 P. R. 1909 ) of propinquity it is to be presumed that kinsmen 

have a right to impeach alienations of ancestral 
land and that beyond that degree they have not. 

21 P. W. R. 1907—The right to sue for a declaratory decree is vested 
in the whole reversioners in existence. 


A. I. R. 1925 Lah. 110 = There is no presumption against the locus 
78 I. C. 183 standi of agnates beyond a definite degree of 

relationship to challenge an alienation. 


Contra 

(b) 37. P. R. 1914—It was impossible to lay down any definite degree 
of relationship of which it should be presumed that 
in the absence of special custom collaterals have 
no locus standi to challenge alienation, but the 
general custom of the Punjab does not recognize 
the right by all collaterals, however remotely related, 
to challenge alienation, and in the case of very 
distant collaterals, onus to prove the right to 
control rests on the person who challenges the 
alienation and not on the alienee. 

11 P. R. 1908—There is no presumption one way or the other. 

Custom, of course, can be always proved limiting 
the right to particular degrees. 
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Cases in which collaterals in different degrees have been 
to be allowed to contest or the reverse. 

Collaterals beyond seventh degree. 

Very frequently it was found that a person more remotely related to 
the common ancestor than in the seventh degree was not competent to 
restrain the acts ol the proprietor. 

It is not every heir who is entitled to object to au alienation by a 
childless proprietor. A very remote relation may be entitled to the suc¬ 
cession rather than that the property may escheat ; but it is a well recog¬ 
nized rule that relations, at any rate beyond the 5th or possibly the 6th 
or 7th degree, must show that by custom they are entitled to intervene (1). 

Seventh degree, cannot object .—55 P. R. 1889 (Punnan Jats, 
Amritsar); 126 P. R. 1890 {Muhammadan Bhatti Rajputs, Lahore); 95 
P. R. 1892 ( Bhains Jats, Jullundur) ; 221 P. W. R. 1913 ; 206 P. L. R. 
1914 ( Pathans of Jullundur ; gift to niece). 

Seventh degree, can object:— 15 P. R. 1888 ( Minhas Rajputs, 

Sialkot); 34 P- R. 1891 (Chima Jats, Gujranwala) ; 118 P. R. 1891 ( Hindu 
Kundal Rajputs, Hoshiarpur); 101 P. R. 1881 Peiwar Rajputs, Feroze- 
pur ; 14 P. R. 1895 ( Gujjars, Gujrat). 

See also 69 P. R. 1887 ; 107 P. R. 1887 ; 79 P. R. 1891 ; 98 P. R. 
1891 ; 17 P. R. 1894. 

Eighth degree can object: —C. A. 2054 of 1886; 98 P. R. 1891 
( Muhammdau Naru Rajputs, Hoshiarpur); 118 P. R. 1891 ( Hindu Kundal 
Rajputs, Hoshiarpur) ; 94 P. R- 1907 ( Brahmins, Lahore) ; 63 P. R. 
1909 ( Gondals, Hoshiarpur). 

Eighth degree, cannot object :—22 P. R. 1884 ( Kahlurs, Gurdaspur); 

88 P. R. 1890 ( Gujjars, Rawalpindi) ; 79 P. R. 1891 (Ghumman Jats, 
Sialkot) ; 9 P. R. 1892 {Sindhu Jats, Amritsar) ; 93 P. R. 1906 ( Ghumman 
Jats, Sialkot) ; 23 P. R. 1907 (Hindu Bhat Jats, Sialkot) ; 11 P. R. 1908 
(Raihal Jats, Lahore); C. A. 1229 of 1910 (Rajputs of Hoshiarpur District); 

37 P. R. 1914 (Palli Jats, Gurdaspur District). 

Ninth degree, can object:— 74 P. R- 1892 ( Sayyads or Pathans, 
Jullundur); 75 P. R 1898 (Dhilivan Jats, Lahore); 121 P. R. 1908 
(Axvans, Jhelum) ; 36 P. W. R. 1908 ; 111 P. U R. 1908. 

Ninth degree, cannot object: —22 P- R. 1884. 

Tenth degree, can object 4 P. R. 1890 (Sindhu Jats, Lahore); 

35 P. R. 1906. 

Tenth degree, cannot object 119 P. R. 1883 ( Gujjars, Rawalpindi); 

69 P. R- 1887 ; 20 P. R 1890 (Bajwa Jats, Sialkot) ; 162 P. L. R. 1901 

(Jats, Jullundur) ;138 P. R. 1919 ( Awans , Jullundur). 

(1) 69 P. R. 1887; See also 2 P. R 1901; 93 P. R. 1906 ; P. R. 1887 (p. 248) ; 79 J* 
P. R. 1831 ; 22 P. R. 1904 ; 11 P. R. 1908 ; 37 P. R. 1914. 
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Eleventh degree, cannot object :—22 P. R. 1884 ; 94 P. L. R. 1903 
(Bajwajats, Sialkot); 24 P.R. 1912 (Jats, Jullundur); 41 P. R. 1914 (Jats, 
Gujranwala). 

Fifth degree, can object: —26 P. R. 1875 ; 13 P. R. 1884 ; 26 P. R. 
1888; 40 P. R. 1890; 42P. R. 1890 (Jats, Sialkot) ; 65 P. R. 1892 
(Gujjars Gurdaspur District) ; 42 P. R- 1902 ( Muhammadan Rajputs, 
Amritsar District) ; 88 P. R. 1907 ( Rajputs of Kharal, Jullundur and 
Hoshiarpur Districts); 77 P. W. R. 1907 ; 23 P. R. 1911 ( Tarkhans, Sialkot 
District) ; 72 P. R. 1913. 

Fifth degree, cannot object: —17 P. R. 1867 ; 51 P. R. 1878 ; 173 
P. R. 1883 ; 101 P. R. 1884 ; 116 P. R. 1885 ; 15 P. R. 1886 ; 102 P. R. 
1893 ( Paswal Gujjars, Gujrat District); 41 P.R. 1900 (4 twal Jats, 
Jullundur District) ; P. L- R. 1900, p. 378 ; 2 P. R. 1901 (Domra Jats, 
Dera Ismail Khan) ; 51 P. R. 1903 (Hindu Zargars, Ambala District) ; 
62 P. R. 1905 (A lithu Jats, Muzaffargarh District) ; 72 P. R. 1911 (Pathans 
and Jats, Mianwali District). 

Sixth degree, can object: 26 P. R. 1875 ; 27 P. R. 1879 ; 107 P. R. 
1887 ; 26 P. R. 1888 ; 89 P. R. 1890 (Chima Jats, Sialkot District) ; 34 
P. R. 1891 (Chinta Jats, Gujranwala) ; 133 P. R. 1892 (Sayyads, Gujrat 
Town) ; 100 P. R. 1893 (Bhangu Jats, Amritsar); 101 P. R. 1893 (Muham¬ 
madan Sanghra Jats, Amritsar); 64 P. R. 1894 (Gaurewaha Rajputs, 
Hoshiarpur) ; 135 P. R. 1894 ( Chima Jats, Gujranwala) ; 48 P. R. 1908 ; 
67 P. R. 1908 (Gil Jats, Ajnala Tahsil) ; 149 P. R. 1908 (Brahmans, 
Ambala District) ; 221 P. W. R. 1913. 

Sixth degree, cannot object:— 113 P. R. 1883 ( Panwar Rajputs, 
Hoshiarpur) ; 56 P. R. 1889 ( Punnan Jats, Amritsar) ; 95 P. R. 1892 ; 
41 P. R. 1900 (Atlvwal Jats, Jullundur) ; 86 P. R. 1908 (Hindu Chuhan 
Rajputs, Ambala) ; 29 P. R 1912 (Path ms, Mianwali Tahsil); 98 P. R 
1912 (Kassars, Jhelum District) ; 206 P. L. R. 1914 ; 32 P. R. 1915 (Khel 
Pathans, Tahsil Nakodar). 

Fourth degree, can object: 75 P■ R. 1887 ; 167 P. R. 1888 ; 32 
P. R. 1892 (Sayyads, Delhi) ; 76 P. R. 1892 (NunJats, Dera Ismail Khan); 
117 P. R. 1892 (Mahtons, Hoshiarpur); 11 P. R. 1894 (Muhammadan 
Basra Jats, Sialkot) ; 64 P. R. 1894 Ghorewaha Rajputs, Hoshiarpur) ; 
101 P. R. 1895 (Ghorewaha Rajputs, Jullundur) ; 70 P. R. 1896 (G ondals 
of Bhera, Shahpur); C- A. 905 of 1901 ; 95P. R. 1915. 

Fourth degree, cannot object: 34 P. R. 1884 ; 101 P. R- 1884 , 
3 P R 1885 • 116 P R. 1885 ; 102 P. R. 1893 (Paswal Gujjars, Gujrat) ; 
126 P. R. 1894 (Awans, Sialkot) ; 53 P- R. 1897 (Hindu Bans Jats, 
Ludhiana). 

Third degree, can objecf-UO P.R. 1894 (Muhammadan Naru 
Rajputs, Hoshiarpur) ; 15 P. R. 1896 (Waraich Jats, Gujrat) ; 32 P- K. 




misr^y 


E PUNJAB CUSTOM (POWER TO CONTEST) ACT, 1920 84£ 

[Gangol Rajputs , Rawalpindi) ; 88 P. R. 1907 ( Rajputs of Kharal ; 
Jullundur and Hoshjarpur Districts). 

Third degree* cannot object :—132 P. R. 1890 (Khandoya Rajputs , 
Jhelum) ; 53 R. 1897 v Hindu Bans Jats, Ludhiana). 

176. Collaterals : general rule of computing degrees of relation¬ 
ship. < 

The ordinary way of counting the degrees of relationship is to reckon 
the generation commencing with and including the deceased upwards until 
the common ancestor is reached, he being also counted and included (l). 

In Isakhel Tahsil, the mode of computation is from the collateral to 
the common ancestor both being counted (2). Amongst the parties (Pathans 
in this case) belonging to the Mianwali Tahsil, formerly part of the Bannu 
District, the mode of computation was to count from the collaterals to the 
common ancestor both being included (3). 

See also notes on page 412 . 

177. The Punjab Custom (Power to Contest) Act, 1920. 

The Punjab Custom (Power to Contest) Act, 1920, Section 6, provides 
that no collateral beyond the fifth degree is entitled to institute a suit to 
contest an alienation of ancestral land by.a male proprietor. Section 6 of 
that Act reads as follows :— 

“Subject to the provisions contained in section 4 and notwithstanding 
anything to the contrary . contained in section 5, Punjab Laws Act, 1872, 
no person shall contest any alienation of ancestral immovable property 
or -any. appointment of an heir to such property on the ground that such 
alienation or appointment is contrary to custom, unless such person is 
descended in male lineal descent from the great-great grandfather of the 
person making the alienation or appoiptment.” 

This Act, however, does not affect any right to contest any alienation 
or appointment of an heir made before the date on which this Act came into 
force (28th May, 1920)— vide Section 4 of the Act. 

Ihus this Act has the effect of limiting the right to contest an 
alienation of ancestral land only to those persons who are descended in the 
direct male line from the great-great grandfather of the alienor (4). 

Status of an appointed heir even coupled with his previous relation¬ 
ship of a collateral of the 7th degree with his adoptive father does not 
make him competent to contest an alienation made by his appointor (5). 


(1) 72 P. R. 1913; 126 P. R. 1890 followed ; See also 34 P. R. 1891 ; 106 P. R 
1892 ; 74 P. R. 1906 ; 13 P. R. 1919 ; 294 P. L. R. 1893 ; 67 I. C. 374; 681. C. 767. 

(2) 48 P. R. 1908. 

(3) 29 P. R. 1912; See also 19 P. R. 1912. 

(4) A. I. R. 1928 Lah. 35-9 Lah. 260. 

(5) A. 1. R. 1929 Lah. 426=10 Lah. 868. 
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Section 6 of the Act clearly means that no person or persons whatso¬ 
ever can bring a suit for declaration, that an alienation of ancestral 
property made by the alienor should not affect the reversionary rights, 
unless he is or they are within five degrees of the alienor (l).. 

The relationship contemplated by this Act must be through males and 
not females. Therefore, if the alienor is (for instance) a daughter s son, 
the collaterals would have no locus standi to impeach the alienation, in as 
much as owing to the intervention of the daughter, the alienor could not be 
descended in the direct male line from the common ancestor, i e the great- 
great grandfather (2). 

178. The right of remoter collaterals to contest alienation by a 
male in presence of nearer ones. 

Generally speaking, the proper person to object to an alienation is the 
nearest reversionary heir. As observed by their Lordships of the Privy 
Council in 8 I. A. 14,—"It cannot be the law that every one who may have 
a possibility of succeeding can sustain a suit of the present nature ; for if 
so, the right to sue would belong to every one in the line of succession, 
however remote. The right to sue must be limited/’ 

But in certain cases, for instance, where the next heir is a minor or 
a female with limited ownership, or is colluding with the alienor or the 
alienee, or has waived or abandoned his rights in favour of the plaintiff, a 
remoter reversioner can sue. 

Para. 67 of Rattigans Digest of Customary Law reads as 




follows :— 

"The proper person to object to an alienation is the nearest reversion¬ 
ary heir. But when he happens to be a minor, or it is shown that he is in 
collusion with the alienor or that he has refused without sufficient cause 
to institute proceedings, or has precluded himself by his own act or conduct 
from suing, or has concurred in the alienation or the act alleged to be 
wrongful, the next reversioner is entitled to maintain.” 

Where plaintiffs sued for a declaration that an alienation by a sonless 
proprietor did not affect their reversionary interests, and it was admitted 
that a nearer reversioner, who had at least two minor sons was alive, and 

when examined as a witness stated that he would have filed a suit for pre- 

nation but not having the means, he had no claim to the land and one of 
the plaintiffs had obtained a pre-emption decree, but allowed it to lapse ; 


(a) that the reversioners did not, in the first instance, 
they had any claim to set aside the alienation effected 
proprietors, and 


conceive that 
by the sonless 


(1) A. I. K- 1931 Lah. 706-=14 Lah. 203. 

(2) 1929, 122 1. C. 226 ; See also 1929, 119 L C. 
eontrci. 


765 which at first sight looks 
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(b) there was no reason for holding that the nearer reversioner had 
acted in bad faith or in such a manner as to let the plaintiffs in as 
reversioners entitled to maintain the present suit. Accordingly that the 
plaintiffs had no locus standi (l). 


In a case where it has been found that the male owner who has 
alienated ancestral property has got sons of whom some have even 
attained majority, it is not open to a reversioner whose rights would accrue 
after these sons, to bring a suit until he can justify himself by bringing his 
case within the conditions laid down in paragraph 67 of Rattigan s Digest of 
Customary Law (2). 

A remoter reversioner does not derive his right to impugn an aliena¬ 
tion, through a nearer reversioner but has it independently of the latter 
Therefore when a nearer reversioner has placed himself in a position which 
disables him from challenging an unauthorized alienation eg, by 
acquiescence or consent, it is open to a more remote reversioner to 
challenge it on his own account (3). 


The nearest reversionary heirs of a deceased (Muhammadan Rajput 
of Garhshankar) can bring a declaratory suit that a decree obtained by his 
widow and illegitimate sons is invalid The daughters are not reversionary 
heirs and the fact that one of them has, since the passing of the decree, 
given birth to a son, does not alter the situation (4). 


179- Next reversioner a minor or a female, right of a remoter 
reversioner to sue. 

Where the next heir is a minor, and unable to exercise a free agency, 
the nearest heir to the minor can object (5). 

Where the nearest heir entitled to object to an alienation by a 
proprietor with limited powers happens to be a minor, and as such unable 
to exercise a free agency, the next reversioner is entitled to sue for 
the protection of the estate. The principle applicable is that “the estate 
in possession of a proprietor with a limited power of disposition 99 in respect 
of which there exists some sort of residuary interest in all the descendants 
of the common ancestor has to be preserved from improper alienations by 
that proprietor and if the person next entitled to succeed to it is by reason 
of tender age, or other disability, incapable of protecting the estate, the 
person or persons who would succeed to the estate in the absence of the 
nearest heir so circumstanced should have the right to step in and impeach 
such an improper alienation (6).” 


(1) 81 P. R. 1896. 

(2) A. I. R. 1924 Lah. 386=71 I. C. 841. 

(3) A. I. R. 1924 Lah. 656=75 I. C. 1056; See also A. I. R. 1927 Lah. 521=103 
I. C. 292. 

(4) A. r. R. 1928 Lah. 482=9 Lah. 224. 

(5) 24 P R. 1877. 

( 6 ) 56 P. R. 1908 ; See also 60 P. R. 1916, a case under Hindu Law. 
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Where the nearest heir is a female in any case, the next reversioner 
can sue (1). 

In a suit by the reversioners contesting the sale of a house by a 
sonless proprietor; held, that the alienation being a sale which could not be 
impugned by the female heirs, except in so far as their right of residence in 
the house alienated or their right to maintenance might have been effected, 
the existence of the female heirs, whose right of succession could not 
surpass a widow’s estate, was no bar to the suit for a declaration (2). 

In Khem singh v. Biru (3), however, a distant reversioner contested 
a gift by a sonless man. The donee contended that the plaintiff had no 
locus standi as the next heir was the widow of a collateral who according 
to custom was entitled to succeed. Held, that the plaintiff had no locus 
standi in the presence of the widow, who was the next heir. 

This is inconsistent with 29 P. R. 1903. When the next heir is a 
daughter, her presence does not prevent a remote reversioner from suing to 
contest an alienation by a widow (4). 

The existence of a daughter does not preclude a distant reversioner 
from contesting a widow’s alienation, especially where Riwaj-i-am declares 
the reversioners to be preferential heirs (5). 

The presence of a female who is entitled to intervene between the 
owner of the estate and his reversioners, does not bar a declaratory suit by 
the reversioners impeaching an alienation by the male owner on the ground 
of want of necessity (6). 

Both under Hindu Law and under the Customary Law of the 
Punjab a more remote reversioner may maintain the suit when the 
immediate reversioner is herself only the holder of a life-estate. The 
object of the rule clearly is to permit the nearest male reversioner who has 
not colluded or otherwise disqualified himself from maintaining the suit 
to protect the estate (7). 

When the self-acquired property of the deceased was mortgaged by 
his widow and the deceased had left one daughter, and where the parties 
were governed by the general custom of agriculturists; held, that the 
reversioners of the deceased were entitled to contest the mortgage inspite of 
the deceased having left a daughter surviving him (8). 

Under the Hindu Law it has been held that a suit for declaration by 
a Hindu reversioner must always be brought by a reversioner nearest in 


( 1 ) 

( 2 ) 

(3) 

(4) 
( 6 ) 
( 6 ) 

(7) 

( 8 ) 


14 P. R. 1895. 

29 P. R. 1903. 

44 P. R- 1905. 

103 P. R. 1907. 

72 I. C. 473. 

31. C. 284. 

A. I. R. 1925 Lab. 156=79 I. C. 497 
A. I. R. 1926 Lab. 192=7 Lab. 10. 
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Succession. If the nearest reversionary heir refuses, without sufficient 
cause, to institute proceedings or he has precluded himself by his own act 
or conduct from suing or has colluded with the widow, the next presumable 
reversioner will be entitled to sue and he must state in his plaint the 
circumstances under which he claimed to sue in the presence of the nearest 
reversioner. In the presence of daughters and daughter’s son, even if 
daughter’s son be a minor, a remote reversioner is not entitled to sue (l). 


<8L 


Similarly, it has been held that if the immediate heir, viz., the 
daughter, is sonless, the plaintiff who would be entitled to a revision after 
her would be competent to maintain a suit for declaration contesting the 
widow’s alienation ; but if she has a son, the plaintiff collateral’s chances 
of succession would be so remote that no declaration should be made in 
his favour (2). 


180. Where the nearest reversioner has waived his rights or 
abandoned them or colluded in the alienation. 


The remote reversioner would be able to sue in the presence of nearer 
reversioner if the latter colluded with the alienor, or was a person with 
limited rights or had consented lo or acquiesced in the alienation, or refused 
to sue without sufficient cause: and it makes no difference that the colluding 
reversioner is the father of the contesting one (3). 

When a reversionary interest is in question, a remote reversioner is not 
necessarily debarred from protecting his future interest by the fact that a 
nearer reversioner does not care to protect his, and without sufficient reason 
neglects to do so (4). 


Plaintiffs as collaterals of B. S. sued 9 months after sale, for usual 
declaration, or in alternative for pre-emption. A nearer collateral took no 
steps to protect the estate, but subsequently sued to pre-empt. Held, plain¬ 
tiffs could maintain the suit (5). 


But an abstention from filing a suit to contest an alienation, does not 
prove collusion, because it may possibly be due to ignorance, dislike for 
litigation, to poverty or to any other cause or causes (6). 

A suit may be brought by a remote reversioner in whose favour the 
next heir has waived or abandoned his rights (7). The reversioner of a 
deceased proprietor is not legally incapable of transferring his rights of 
succession to another reversioner, thereby vesting him with a title to his 


(1) A. I. R. 1928 Lah. 267=9 Lah. 106 

(2) 149 P. R 1908 ; See also 27 P. R. 1916 ; 60 P. R. 1916 : 119 P R. 1901 ; 8 
Lah. L. J. 484 ; 249 P. W. R. 1912 [F. B.]. 

(3) 84P. R. 1898 [F. B.]. 

(4) 7 P. R. 1905. 

(6) 104 P.R. 1915. 

(6) 4 P. R. 1890, p. 10 ; See also P. L. R. 1900, p.p. 282 and 29?. 

(7) 39 P. R. 1876 ; 66 P. R. 187& 





share of the estate, if and when it should fall into possession on the death 
of the widow (l). 


A widow alienated, and the next reversioner who had sons acquiesced 
in the alienation. On the suit of the remote reversioner, held , that he had 
a locus standi to sue in the presence of the next reversioner and his sons, 
because the next reversioner had precluded himself from suing by concurring 
in the act of the widow, and his sons were also bound by their father’s 
act (2). 

In the case of an alienation by a widow, where next heir was an un¬ 
married daughter, held , that a distant collateral could sue because the 
daughter had by her conduct precluded herself from suing (3). 

Where the nearest reversionary heir omits without sufficient cause to 
protect the estate, a remoter reversioner is entitled to take action to protect 
it (4). 

Even when a next heir is silent and is not interested in objecting to 
an alienation the remote reversioner may sue (5). 

See also 22 P. R. 1900 ; 60 P. R. 1916. 

Contra . 

According to custom applicable to the parties (Arains of Jagraon, 
Ludhiana District), a male proprietor was empowered to make a gift of his 
ancestral immovable property to his daughter, with the consent of his son 
and heir; and the remote reversioners could not challenge the gift, although 
the consenting son was himself a childless old man (6). 

181. Remote chance of succeeding—claim speculative—remote 
reversioner has no right to sue. 

The rule in favour of a remote reversioner has no application, however, 
to a purely speculative claim with only a faint chance of ever having 
any practical effect (7). 

In 81 P. R. 1896, a remote reversioner’s suit was dismissed because 
there was a near reversioner in existence with two sons whose claims were 
prior to those of the plaintiffs. 

Where a remote collateral has only a speculative and remote chance 
to succeed to the estate of an alienor only after the lines of the other several 
near collaterals become extinct the former’s suit to contest the alienation 
is not maintainable (8). 


(1) 78 P. R.. 1914. 

(2) 7 P R 1893. 

(8) 67 P. R. 1900. 

(4) 104 P. R. 1915. 

(5) 14 P. R. 1895, p. 52. 

(6) 58 P. R. 1908. 

(7) 57 P. R. 1898 ; 7 P. R. 1893. 

(8) A. I. R. 1925 Lib. 639 (2)=89 I. C. 403. 
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In 6 Lah. 137 (\- I. R. 1925 Lah. 396) a reversioner’s suit to 
challenge an alienation was considered speculative as between reversioners 
and the successors, where there was the vendor’s son who was young and 
who might have sons. 


Where an alienation by a sonless proprietor, in favour of his daughter, 
had been made good by the consent of the next reversioner, given reason¬ 
ably and without collusion and in accordance with custom, the alienation 
became finally valid, and no son of the next reversioner nor any one else 
could contest it (l). 

Where the chances of succession of the last male owner’s collaterals 
are very remote, courts should in the exercise of their discretion, refuse to 
grant them a declaratory decree to the effect that the alienation made by 
the widow, shall not affect their rights after her death (2). 

Where a remote collateral has only a bare possibility of succeeding and 
no more, his suit to contest an alienation is a purely speculative one and 
the application of the rule that where a nearer reversioner is precluded from 
suing or colludes with the alienor, a more remote reversioner in entitled to 
maintain the action (3). 


183. Right of an after-born son to contest alienation of father. 

A transfer by an owner cannot be contested by a subsequent begotten 
son, unless there was in existence at the date of the transfer some one who 
could challenge it, and such person did not ratify it before the son was 
begotten The after-born son acquires by birth the right to sue, deriving It 
from the common ancestor (4). 

Jat Sikhs, Ferozepur District (Hindu Law). Under Hindu Law, 
the heir takes a vested interest on birth only in that property which was his 
father’s at the time of his birth, and cannot object to a sale of land prior to 
his birth (5). 

C died in 1915 leaving some property. In 1907 C had executed a 
deed of adoption in favour of B. S. a collateral of C challenged the adoption- 
The suit was compromised on 5th October 1909 and S got one-third, B one- 
third and one-third was retained by C. The parties executed deeds embody¬ 
ing the terms of the compromise. On 30th August 1^10 K was born to C. 
K subsequently challenged the alienation, in favour of B and S alleging that 
the land was ancestral and that the alienations being in the nature of gift 
were not perfected by delivery of possession till January 1910. Held , that 
the alienations were not without consideration and could not be looked upon 
as gift. No question of delivery of possession therefore arose- The alie¬ 
nation must be deemed to have been effected on 5th October 1909, and K 


(1) 84 P. R. 1900. 

(2) 83 I. G. 897 ; See also 103 I. C. 292. 

(3) 6 Lah. L. J. 624. 

(4) 55 P. R. 1903 [F. B.]. 

(5) 79 P. R. 1900. 
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not having been begotten on that date had no locus standi to maintain the 
suit (l). 

H sold certain land and his subsequent-born son sued for possession. 
A, cousin of H, was in existence at the time of sale, and after the birth of 
a subsequent-born son sued to pre-empt. Held , plaintiff’s right to challenge 
was not affected by the ratification subsequent to his birth (2). 

Alienations cannot be contested by collaterals in presence of sons of 
alienor born after alienation, but before suit (3). If after suit by reversioners 
contesting an alienation a son is born to the alienor the suit can still 
proceed (4). 

Where A gifted to his wife and later had children by another wife ; 
held , those children could contest the validity of the gift (5). 

A reversioner born subsequent to the date of an alienation which had 
been made in his father’s life, cannot avail himself of an extension of time 
under Section 7, Limitation Act, to enable him to contest the validity of 
such alienation, the cause of action having begun to run bef ore his birth (6). 

A gift of half his self acquired property by a Muhammadan agricultu¬ 
rist of Multan in favour of his daughter’s and sister’s sons is valid by 
Muhammadan law and custom and cannot be questioned by an after-born 
son, especially where he is in collusion with his father (7). 

Where at the time of the alienation there was in existence a rever¬ 
sionary heir, who actually challenged it and got a decree so far as the sale 
affected his rights, a reversioner born after the alienation has a locus standi 
to challenge it (8). 

The extended period under Section 6 of the Limitation Act can only 
be claimed by a person entitled to institute the suit at the time from which 
the period of limitation is to be reckoned (9). 

183. Females when competent to object. 

Female heirs are not ordinarily competent to object to an alienation, 
nor is a wife. If a male is not the immediate heir she has no right to 
contest under any circumstances an alienation by a female. 

(1) Held, that in a suit the parties to which were Kanwali Araitts 
of the Lahore District, a near female collateral had no right to object to 
an alienation by the deceased owner’s widow (10). 

(1) A. I E. 1930 Lah. 643. 

(2) 105 P. R. 1916. 

(3) 36 P. W. R. 1911. 

(4) 104 P. R. 1887. 

(5) 23 P. R. 1867. 

(6) 22 P. R. 1907 ; See also 173 P. W. R. 1912. 

(7) 64 P. W. R. 1913. 

(8) 108 P. L. R. 1913. 

(9) A. I. R. 1927 Lah. 97=3 Lah. 19 ; 22 P. R. 1907 followed. 

(10) 89 P. R 1892. 
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(2) In the absence of true warisan a daughter may be allowed to 
succeed to the estate, but it by no means follows that the mere expectation 
of thus succeeding gives her the power possessed by a true * wctris of control¬ 
ling the acts of the present holder of the estate ( Nathans , Amritsar 
District) (l)« 

(3) Where, in a case the parties to which were Gujjars of Gujrat Dist¬ 
rict a widow sued to contest a gift by her deceased husband of one - third 
the estate only, in favour of her husband's mother s brother s children ; 
held, that the widow had no locus standi to maintain the suit, she not being 
in a position to control her husband in his dealings with his estate, especially 
as the gift was of a portion of the estate only, leaving with the widow an 
estate quite sufficient for maintenance (2). 


(4) Where a childless daughter gifted her ancestral paternal estate to 
the collaterals of her husband ( Khattars of Attock District), and the nieces 
of the last male proprietor sued to contest the alienation ; held, that apart 
from tribal custom there is no natural presumption, as a matter of jurispru¬ 
dence that a prospective heir, simply as such, can control the acts of the 
person whose estate in the ordinary course he will one day inherit, and that 
in agricultural tribes, by custom such a power of control belongs to the 
nearer male agnates of the proprietor, but there is no presumption in favour 
of control by a female, which has not the effect of keeping the property ift 
the agnatic group (3), 

(5) Ghirths of Kangra. A sister, in default of male collaterals, is 
competent to restrain the widow’s dealings with the property of the decease 
ed owner (her brother), and she is not deprived of the right to protect her 
reversionary interest by a suit for declaration merely by reason of the fact 
that she is entitled under exceptional circumstances only, viz., on failure of 
all male collaterals (4). 

(6) Among Pathans of Miani, in the Hoshiarpur District, a daughter 
of the son of the male owner was not entitled to 'object to the alienation 
by way of exchange by him of ancestral immovable property to a, son-in- 
law, even though the said daughter’s father had in a will bequeathed to her 
the right to raise such objection and sue for recovery of the said property (5). 

(7) Amongst Khatri Jagirdars of Attock District, a widow is not 
competent to challenge any disposition of property by her husband (6). 

(8) The plaintiff, a married daughter, wTTo had succeeded to her 
father's estate, had failed to prove that by custom among Dhillon Jats of 


(1) 5 P. R 1895. 

(2) 127 P. R. 1894. 

(3) 61 P. R. 1906; distinguished in 1921, 67 I. 0. 522. 

(4) 60 P. It. 1910. 

(5) 47 P. R 1912 

(6) 8 P. R. 1916. 


•as. 
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!^_^Ambala District she had aright to contest alienations effected by her mother 
or step-mother (l). 

(9) Where plaintiff, the widow of a Jat in the Ludhiana District, sued 
for possession of the land left by her father-in-law against defendants, who 
were the brother s grand-sons of the deceased and relied upon a will made 
by him in their favour ; held, that the plaintiff was bound to prove, not 
merely that she was heir to her father-in-law, but that she had a right to 
contest the alienation effected by him, and the burden lay the more heavily 
on her as the defendants were the alienor’s agnates (2). 

(10) Among Bhattias of Bannu, where a sister succeeds as heir to a 
life-estate or till marriage she can control alienation made by her father (3). 

(11) A daughter derives her right to succeed from her father and not 
from the common ancestor and hence she cannot be considered to be an 
‘agnate’. Not being an agnate, it follows that she cannot contest the aliena¬ 
tions of her father from whom she derives her title. Moreover where the 
collaterals obtain a declaratory decree to the effect that the alienation of land 
made by the father in favour of the alienee shall not affect their reversionary 
rights, such a declaratory decree does not enure for the benefit of the 
daughter she being not one of the reversioners on whose behalf the represen¬ 
tative declaratory suit is deemed to be instituted Assuming that the 
daughter can take advantage of the declaratory decree obtained by the 
collaterals then her suit for possession of the alienated land is governed by 
Art. 2(b) and if such a suit is instituted after the expiry of the period of 
limitation provided by that article it would be barred by time (4). 

184. Female’s right to challenge an alienation by another 
female. 

A female heir may in certain cases have the right to object to an 
alienation by a female in possession. But if she is not the immediate heir 
she has no right to contest under any circumstances an alienation by a 
female. 

(l) Amongst Khattars of Rawalpindi, a daughter entitled to succeed 
after a widow can contest an alienation by the widow to a stranger (5). 


(2) Ghirths of Kangra. Where a widow is entitled to succeed colla¬ 


terally in her husband’s family she can contest an alienation made by a 
widow of her husband’s collateral (6) 


(1) 48 P. R. 1916. 

(2) 160 P. 3L 1919. 

(8) 79 P. R. 1908. 

(4) A. I R. 1934 Lah. 725==16 Lab. 237. 

(5) 90 P. R. 1894. 

(6) 72 P. R. 1906 ; See also 60 P. R. 1910 giving similar right to sister. See also 
17 P. W. R 1916 [P. B.] and I. L. R. 5 Lah. 450, p 453, where some doubt was 
expressed as to the soundness of these two Judgments but was not accepted by the learned 


.Judges. 
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(3) A female can contest the alienation by another female if— 

(a) she is entitled to succeed on the death of the alienor, and 

(b) alienor is holding a life-estate (l). 

(4) Rajputs of Hoshiarpur. A daughter entitled to succeed can con¬ 
test alienations made by her mother, who succeeded as a daughter (2). 

(5) Among Ghelna Arains of Lahore, daughter, being a father’s heir 
can contest an alienation by her step-mother (3). It was observed in this 
case— “A widow has a special and much restricted estate for life in her 
husband’s property and prima facie, it is difficult to see why the next heir 
should be held to have no power to protect it merely because such heir 
happens to be a woman. It appears that the right of a daughter to succeed 
would be practically annihilated, if it were to be held that she could not 
restrain the alienation of the estate by her mother and step-mother especially 
the latter.” 

(6) Among Kanwali Arains, Lahore, sister and sister’s son of a 
deceased childless proprietor can contest an alienation by widow without 
necessity (4). 

(7) Agriculturists of Hoshiarpur. Where a female is entitled to 
succeed in the absence of collaterals to her father and uncle, she can contest 
alienations by the widow of either (5). 

(8) Among Sayyads of Kharkhauda, Rohtak District, as a daughter 
succeeding to her father by right of representation, had in every way the 
rights of a male, she could contest alienation by a widow, affecting her 
reversionary rights (6). 

(9) When a widow succeeds collaterally, she succeeds only to a life- 
estate. In the Muzaffargarh District even daughters can succeed collaterally. 
Therefore daughters and their sons in that district as heirs have a locus standi 
to contest an alienation made by mother widow who succeeded collaterally (7). 

(10) Where it is a question of alienation by a widow holding a life- 
estate, it is wholly immaterial whether the next heir is a male collateral or 
a female, the right to challenge arising out of the succession and not 
being derived from any common ancestor or any principle of agnatic 
succession f Muhammadan Gujjars of Kangra District) (8). 


(1) 185 P. R. 1908. 

(2) 121 P. L. R. 1909. 

(3) 19 P. R. 1906. 

(4) 29 P. L. R. 1902. 

(5) 136 P. W. R. 1907. 

(6) I. L. R. 2 Lah. 883; affirmed by the Privy Council on appeal in 1924, 6 
Lah. 117. 

(7) A. I. R. 1930 Lah. 759-=122 I. C. 228. 

(8) A. I. R. 1927 Lah. 866=100 I. G. 1014 \ Case Law discussed. 
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(11) In Gujrat the unmarried daughters are entitled to inherit the proper¬ 
ty of their father and remain in possession till marriage. They are therefore 
competent to challenge the alienation of their mother (l). 

(12) A female heir is entitled to contest the alienation of another female 
with a limited estate (2). 

(13; When a female is entitled to succeed on the death of the alienor 
and when the alienor holds only a limited interest in the estate such female 
is competent to control the alienations of the alienor (3). 

(14) A female has no right to contest an alienation by another female 
unless she {i e., the plaintiff) is an immediate heir and the alienor (t e., the 
other female) possessed only a limited estate ie.g ., a life-interest). By the 
\ custom in Gujrat District where a father bequeaths property in favour of 
his daughter making her absolute owner of his property after his death 
and appoints the son-in-law as his khana-damad y the daughter acquires 
an absolute estate to which there is no reversion ; and an alienation by 
her cannot be challenged by another female in the absence of a custom to 
that effect (4). 

(15) A female has no right to contest an alienation by another female 
unless she is immediate heir and the alienor possesses a limited estate. 

According to the Customary Law of Rohtak District a daughter has 
no right to inherit and is not therefore heir. Hence she has no locus standi 
to challenge alienation made by another female who is full owner (5). 

(16) Among Jats of Mauza Momanpura, Lahore District, a daughter, 
sister and sister’s son, having no right to inherit, cannot contest a gift by 
the mother of the last owner in possession, the gift being to her son s 
widow. Unless the custom of the tribe recognizes a female and her issue as 
heirs, the right of controlling alienations even by a female does not extend 
beyond the line of agnatic heirs (6). 



not being entitled to succeed, cannot contest a widow’s alienation (7). 

(18) Where a female challenge an alienation by her grandmother, 
mother or step-mother she must prove she is entitled to do so by custom, 
and it is not sufficient for her to allege she has succeeded to the estate (8). 

(19) Jat Sikhs, Jullundur District. A daughter cannot contest an 
alienation by her mother of land whereof her father was last male 
holder (9) 




(1) A. I. R. 1935 Lah 923=160 I. G. 152. 

(2) A. I. R. 1932 Lah. 473—13 Lah. 826. 

(3) A. I. R. 1924 Lah. Ife7=73 I C. 583. 

(4) A. I. R. 1933 Lah. 187=141 I G. 270. 

(5) Mst. Mam Kaur v. Molia^ A. I. R. 1939 Lah. 20. 

(6) 13 P. R. 1912. 

\Qi 90 P. R. 1912. 

(8) , 114 P. W. R. 1914. 

(9) 33 P. R. 1916 
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RIGHT OF NON-HEIRS TO OBJECT 

Arains of Mauza Nawankot, Lahore District. An Arain died 
leaving a son and two daughters, B and Z. On death of son without issue 
B and Z succeeded ; Z alienated her share and B sued for declaration ; held , 
B could not succeed unless she proved— 

(«0 she was in fact entitled to succeed to property in dispute on death 
of her sister under all circumstances ; 

( b ) her sister was holding a life-interest only analogous to a widow’s 
estate, neither of which she had proved (l). 

185. No non-heir can object, whether an alienation is by a 
male or a female. 

It is only the heir who has the right to contest an alienation ; persons 
who are not heirs have no locus standi to contest it. 

(а) Alienations of khana-damad. 

Where a gift is made to a resident son-in-law, the donee is not com¬ 
petent to alienate the land gifted to outsiders except for necessity, and the 
wife and son of the donee are entitled to contest the alienation as affecting 
their interests (2), 

Where A gifts to a khana-datnad x who dies without sons, and his 
widow then gifts to her daughter’s husband, the khana-damad 's collaterals 
cannot object, as the original gift must be considered to have been for the 
benefit of the daughter and her issue (3). 

Pathans , Rohtak District. 

Where land is gifted to a son-in-law for the benefit of his issue, his 
collaterals have no right to sue on an alienation by his son (4). 

(б) Alienations of adopted son. 

Where certain property belonging to one S had been gifted to his 
daughter N and her husband ; and S had died leaving no descendants or 
male collaterals, but the descendants of the adopted son of D, a brother of 
S, sued to contest a gift made by N, in favour of the defendants ; held , that 
plaintiffs, on whom the onus rested, had failed to establish, that by custom 
among Arains of Ludhiana, the adopted son succeeds collaterally in his 
adoptive family, and accordingly, the plaintiffs had no locus standi to 
maintain the present suit (5). 

Sons born before the adoption of their father are not competent to 
contest an alienation by their father, of property inherited by him from his 
adoptive father (6). 

Collaterals of the adoptive father have a right to contest alienation by 
an issueless adopted son, because the gift reverts to them (7). 

(1) 45 P. R. 1915. 

(2) 20 P. R. 1904. 

(3) 39 P. R. 1905. 

( 4 ) 102 P. R. 1909. 

(5) 18 P. R. 1900. 

(6) 66 P. R. 1908. 

(7) 98 P. R. 1893, p. 391. 
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appointee, whether born before or after appointment 
his father, cannot contest an alienation by the latter of the property 
received from his adoptive father; the appointee becomes absolute owner 
of the appointor’s self-acquired property and he can dispose of it as he wills. 
But if the property is such, over which the appointor had restricted powers, 
any alienation by the appointee can be challenged by the reversionary 
heirs (l). 


(c) Alienation by line of donees. 


Where a widow, in the line of donees, gifts to her son-in-law, original 
donees still having female lineal descendants alive ; held, in their presence, 
donor’s line cannot object (2). 


Brahmins of Tahsil Sampla. Where the last of the line of donees, 
Jjeing childless, alienates, the heirs of the donor can object (3). 

( d) Village proprietary body . 

Even if by custom the widow of a childless proprietor was incompetent 
to alienate or to give a valid title except for necessity, it was not open to 
one who was not a reversioner to set aside her act, and, therefore, the pro¬ 
prietary body who were not entitled to succeed after the widow by escheat 
or otherwise had no right to contest the alienation (4). Kangra District. 

Proprietors of a Thullah have no right to object, as they failed to 
show that they had a right of succession and could not impeach the sale by 
a widow (5). 

Landowners of the deceased’s patti have no right to object to a gift by 
his widow. Onus on landowners (6). 

Jats of Mauza Gangan, Hissar District. Thulladars have no right 
to control alienations by a widow (7). 

( e) Illegitimate son. 

Mirda Awans, Gujrat District. Illegitimate descendants of deceased 
owner’s collaterals cannot object (8). 

(J) Miscellaneous. 

A widow of a collateral has no power to contest an alienation (9). 

Brahmans, Kangra District. Adopted son’s widow has no power to 
gift to the prejudice of adoptive father's collaterals. Such collaterals have 
a locus standi to contest the alienation (10). 


(1) 

71 P 

L. R. 1915; Seo also 99 P. 

R. 1914 

(2) 

99 P. 

L. R. 1914. 


(3) 

24 P. 

W. R. 1907. 


(4) 

61 P 

R. 1898. 


(5) 

40 P. 

R. 1886 ; See also 49 P. R 

1886. 

(6) 

178 P. 

R. 1888 ; 78 P. R. 1888. 


(7) 

24 P. 

R. 1917. 


(8) 

116 P 

. R 1889. 


(9) 

77 P. 

R. 1888. 



(10) P- R. 1888. 
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A person who is not related has no right to contest alienations made 
by childless proprietors. In this case the plaintiffs who claimed to be of 
the same “got” and “ patti ’* failed (1). 



Members of the proprietary body of a village are not entitled as such 
to object to a gift by one of their number (2). 

Mauza Chajora, Tahsil Thanesar. Village founded by Gehlan Jats 
and Brahmins had become one of incomplete bhayachara tenure, other gots 
of Jats being also proprietors. Held , it was impossible to hold the compact¬ 
ness of the village community had been preserved, so as to give Gehlan 
proprietors a right to contest an alienation by the widow of a Gehlan (3). 

The right to succeed, where escheat is the alternative to succession, 
is far more extensive than a right to control alienations (+). 

In heterogeneous villages, pattidars as such cannot contest alienation 
by widow (5). 


186. Right of relations residing elsewhere to object. 

Girths of Kangra District. Collaterals, residing in another village 
are not excluded by non-collaterals in the village, where the property 
alienated is situated (6), 

Where the family of objectors had for generations cut themselves off 
from the village of origin and settled in another village, and had unmistak¬ 
ably been shown by their conduct to have given up any rights they might 
have had to property in such village, onus probandi that they could object, 
as if they had remained in the village, is op them but where the father of 
the objectors had left the village and acquired property in another, and 
where there was no proof of abandonment of rights, onus of showing 
they were not entitled to object to an alienation of land in original village 
was on the defendants (7). 

Sayyads of Rawalpindi District. The collaterals of a deceased male 
proprietor residing in a different village have a locus standi to contest an 
alienation of self acquired property of the deceased, by his widow and 
mother, in favour of third parties, without legal necessity (8). 

See also 110 P. R. 1906 [F.B ] ; 41 P. R. 1909; and I. L. R. 4 Lah. 
392 as to right of succession in certain cases. 

V 187. Assent of reversioners to alienation, acquiescence : its 


effect. 


As observed in para. 68 of Rattigan s Digest of Customary Law , 
the mere assent of the reversioner and of one of several reversioners of 


(1) 

68 

P. 

E. 1892. 

(2) 

43 

P. 

R. 1877. 

(8) 

14 

P. 

L. E. 1910. 

(4) 

24 

P. 

E. 1912. 

(5) 

3 P. R. 1914. 

(6) 

64 

p. 

R. 1893. 

(7) 

75 

i. 

R. 1902. 

(8) 

71 

p. 

R. 1910. 
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$qual degree to an alienation by a widow of her late husband s property 
will not debar other reversioners from suing to set aside the alienation 


Acquiescence by a sonless near reversioner (brother of the deceased) 
and his consent to the alienation do not bind the next reversioners (l)» 
The fact that certain nearer reversioners had assented to a gift by the 


widow in favour of a near reversioner, did not bar the claim of a reversioner* 
equally entitled (2). 


A collateral governed by the Customary Law of the Punjab does not 
derive his right to sue from or through his father, but from or through 
the common ancestor who owned the land (3). 

The doctrine that the mere assent of the next reversioner to an alie¬ 
nation by a widow will not debar other reversioners from suing to set aside 
the alienation applies only to alienations of ancestral property (4). 

Attestation by a reversionary heir of a mortgage by a widow is consent 
so far as the attestator himself is concerned (5). 


If the assenting reversioner’s interest has actually accrued, is known 
* and can at any moment be enforced by partition, and he has accepted a 
substantial sum of money, which is not a real debt or necessity of a widow; 
his assent is operative as regards his portion, but does not affect others. 
Where, however, the interest has not vested in any one reversioner, the 
! consent of one in an equal position as the other reversioners does not operate 
to validate any part of the transaction (6). 


An alienation by a widow made with the assent of the next heir 
really amounts to two transactions : (1) a surrender by the widow in 
favour of the next heir and (2) a further transfer by the latter to the alienee. 
It is obvious that the remoter heir has got no right to contest either (l) or 

(2) and therefore he cannot have a locus standi to challenge the transac¬ 
tion as a whole. 


An alienation by a widow in possession of her husband s property 
which is non-ancestral of him (husband) and the person who challenges it, 
made with the assent of the next heir-presumptive, the remoter heir has 
no right to question the transaction and challenge the alienation (7). 

Where the managing member of a joint Hindu family consented to 
and acquiesced in a mortgage executed by a Hindu widow ; held , that his 
son who was not th6n born, was not entitled to contest the validity of the 


(1) 44P. R..1911. 

(2) 47P.1L 1903. 

(3) A. I. R. 1923 Lah. 642=78 I. C. 357 ; 26 P. R. 1911 followed ; See 
I. C. 412—174 P. W. R. 1916. 


(4) I. L. R. 5 Lah. 212. 

(5) 174 P. It. 1888. 

(6) 39 P. R. 1889. 

(7) A. I. .JL 1931 Lah. 495—13 Lah. 180 : See also 1936, 163 I C. 85. 
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HT OF REVERSIONERS TO OBJECT : ACQUIESCENCE 8 


mortgage, in as much as at the time when it was executed he had no 
interest in the family property, and his father, in acquiescing in the execution 
of the mortgage, was acting not only on behalf of himself, but also on 
behalf of all the members of the family who were alive at that time. The 
son was, therefore, precluded from challenging the validity of the mortgage 
in question ; and the contention that he was not so estopped, because he 
did not claim through his father, but as a member of a joint Hindu 
family to which the Mitakshara Law applied, had, in the circumstances 
of the case, no force (l). 


*SL 


When the mother of the last male holder alienates von-ancestral 
property of the last male holder with the bona fide consent of the 
next reversioner, other (and more remote) reversioners have no right to 
challenge the alienation (2). 

Where a widow gifts away her husband’s self-acquired property to her 
daughters with the consent of the next reversioner, the gift is a good one. 
As however the donor has not unrestricted power of disposition over the 
gifted property and the donor belongs to the family of the donor the land 
must revert to the donor’s husband’s heirs on the death of the donee with¬ 
out issue of any kind. The property reverts to the original line and the 
donee’s husband does not succeed to it (3). 

Ancestral immovable property is alienable with the consent of male 
descendants or, in the ca?e of a sonless proprietor, of his male collaterals. 
There is nothing to preclude the male descendants from giving the consent 
after the alienation and the fact that such consent was given on receipt of 
consideration does not affect its validity (4). 

Ancestral immovable property is ordinarily inalienable (especially 
among Jats residing in the central districts of the Punjab) except for 
necessity or with the consent of male descendants or in the case of a sonless 
proprietor of his collaterals. Among Muhammadan Jats of the Hoshiarpur 
District therefore a direct male descendant who has not consented to an 
alienation is entitled to challenge it (5). 

According to custom applicable to the parties (Arains of Jagraon, 
Ludhiana District), a male proprietor was competent to make a gift of his 
ancestral land to his daughter with the consent of his son and heir ; and 
the remote reversioners could not challenge the gift, although the consenting 
son was himself a childless old man (6). 


(1) Bhagwcin Singh v. Ujagar Singhs 1927, 107 I. Cl, 20 (P. CJ=A. 1 R 
1928 P. C. 20. 

(2) 1935, 163 I. C. 85. ’ 

(3) A. I. R. 1934 Lah. 860=16 Lah. 373. 

(4) A. I. R. 1927 Lah. 521=103 1. C. 292. 

(6) 58 P r 1 2 3 4 ^ l4ah ‘ 374==l34 T : 789 } A * D R- 1927 Lah. 521 dtetitfguisbed. 
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Twenty years’ silence and accepting donee as owner by claiming 
partition from him is evidence of the validity of a gift (l). 

A gift in favour of a daughter’s son by a sonless Mahton Rajput of 
the Jullundur District made wiih the assent of three near reversioners, 
could not be contested by some distant collaterals, in the presence of a 
widow of a grandson of donor’s brother, who had a prior right to succeed 
to that of the plaintiffs (2). 

When one of the principal collaterals of a childless proprietor, who is 
a lambardar and a representative member of the family, takes an active 
part in negotiating a sale by attesting the deed and attending at registration, 
it can be fairly assumed he was doing so on behalf of the family. Even 
if other collaterals are not bound by his action, the very fact of his action 
is strong evidence of necessity (3). 

Where the nearest collaterals with male issue have given a bona fide 
consent to a widow’s alienation the more distant collaterals have no locus 
standi to object (4). 

The principle on which to decide whether the action of the nearest 
heir in acquiescing in an alienation bars a more remote heir from suing is 
whether the nearest heir has by his own act or conduct precluded himself 
from suing, or has colluded with the widow alienor, or concurred in the act 
alleged to be wrongful (5). 

Where other reversioners including vendor’s brother, have acquiesced, 
and it is shown the sale was made in years of scarcity a high standard of 
proof is not necessary regarding necessity (6). 

188. Sons bound by assent of their father. 

The assent of plaintiff’s father to the alienation by a female in 
possession, if made bona fide, without collusion or intention to injure the 
reversioners, is binding upon the plaintiff in a suit for a declaration that 
the alienation shall not affect his reversionary rights (7). 

The assent of a reversioner to the alienation by a female in possess'on, 
if made bona fide, without collusion or intention to injure the other 
reversioners, is binding upon 'his sons and they cannot challenge the 
alienation (a). 

Where consent is bona fide given by a father to a compromise, 
the compromise is binding on the son. In deciding whether a compromise is 


(1) 46 P. Rv 1900. 

(2) 44 P R. 1905. 

(3) 42 P. W. R. 1911. 

(4) 46 P. R. 1912. 

(5) 60 F. R- 1916. 

(6) 165 P. W. R. 1916. 

(7) 68 P. R- 1912. 

(8) A. I. R. 1924 Lah. 213 (2)=73 I. C. 273. 
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5 JfiSONS BOUND BY THE ASSENT OF THEIR FATHER 

' . , 

6 bona fide one, the court must look at the circumstances as they existed 
when it was effected (l). 


Where the collaterals of the fifth degree are doubtful about their 
right of inheritance in the present of the daughters of the owner holding 
ancestral property, and therefore, consent bona fide to the disposition by 
the latter of the property by will in favour of his daughters, their consent is 
binding on their sons, especially when they (the collaterals) have kept quiet 
for many years (2). 

But an assent given by a reversioner to an alienation by a widow of 
her late husband’s property is not binding on the sons of such reversioners 
when the consent given is not bona fide (3). Where the fathers (t.e. 
the reversioner’s) assent to an alienation is not bona fide, it does not bind 
his sons so as to preclude them from contesting the validity of the 
alienation (4). 

But a bona fide assent given by a father to an alienation effected by 
the person in possession (usually a female) will be binding upon his son. 
This does not mean that the son, in such cases has not ab initio a right 
to sue. He certainly has a locus standi to institute the suit, and the 
utmost that can be said is that his claim will probably fail if it can be 
shown that his own father bona fide agreed to the alienation (5). 

Where a sale by a sonless proprietor was impeached by the plaintiff 
as reversioner, but it was found that in the mutation proceedings in 
connection with the sale, his father omitted to attack it as unnecessary but 
had simply objected on the ground that he was ready to pay the money, but 
failed to sue for pre-emption or to take any action as regards the sale in 
dispute though he survived it seven years ; held, that the sale had been 
acquiesced in as a valid sale, and such acquiescence estopped plaintiff from 
suing or for possession (6). 

A bona fide assent by a collateral to an alienation will bind his sons. 
It is not necessary for the assent of a collateral to be obtained at the time 
of the alienation, but ( a) may be obtained at any later period ; and ( b) may 
be withheld at first and given later on. The collateral may even sue and 
withdraw from the suit. He may give his assent even after the suit to 
contest the alienation has ended in a decree in his favour (7). 

Plaintiff’s grandfather sold ancestral land in 1888. At the time of 
sale only two reversioners were living, one being plaintiff’s father. Sale deed 
was attested by him. In 1901 the other reversioner brought a suit 


(1) A. I. R. 1927 Lah. 637=103 I. 0 . 400 ; See also 192/ Lah. 135=99 I. C. 390 ; 
121 I. C. 291; 118 I. 0. 910 ; 1141. ' . 698 ; 

(2) 33 I. C. 738=83 P. W. R. 1916. 

(3) 1926, 94 l. C. 761=A. I. R. 1926 Lah. 413. 

(4) 4 P. R. 1916. 

(5) 26 P. R. 1911 [F. B.] at pp. 74, 75. 

(6) 35 P. R. 1907. 

(7) 78 P. R. 1908. 
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alienation Plaintiff’s father was made defendant and he 
The suit was consequently dismissed. Plaintiffs sued 
the sale. Consent by plaintiff’s father was not proved 


that the plaintiff had no locus standi to sue. 
consent of plaintiff’s father (l). 


When the next reversioner to the estate of a childless proprietor has 
given his consent to an alienation made by such proprietor the alienation 
becomes finally valid, and there are no rights left to the reversioner to sue, 
provided the consent is given reasonably without collusion and in 
accordance with custom (2). 

Where an alienation was made, and the alienor’s brother made no 
objection, though to his interest to make it, and lived a year after sale, and 
seven years later his sons contested on the death of the vendor; held they 
were bound by the acquiescence of their father (3) 

When a reversioner acquiesces in the act of alienation by a widow, 
his sons are bound by it (4) 

Where on the sale of half a khata in 1862, A sued to pre-empt and 
(ailed to deposit the purchase money, and did not object to the sale on the 
ground of necessity, and later on a mortgage of the other half was compro¬ 
mised in suit by the mortgagees being paid off, A’s grandson is barred from 
§uing in 1897 on the ground of want of necessity (5) 

A compromise in a suit brought by reversioners to cancel a gift made 

by a widow of the last male owner in the line of original donee does not 
bind a minor not legally represented, and he can follow the property on 
attaining majority, wherever it goes, ignoring the suit altogether (.6). 

A widow alienated and A filed a suit to have it declared void, but be 
compromised by accepting some property from the widow which A and 
his son enjoyed for 30 years. After this the son filed a suit. Held, that 
the suit did not lie (7). 

But see Samp S,ngh v. Pal Singh (8) in which it has been held that 
» collateral governed by the Customary Law of the Punjab does not derive 
bis title to challenge an alienation of ancestral property from or through 
his father but from or through the common ancestor who owned the land 
It was observed in Mst Jaswant Kanr v. Wasawa Singh (9)—“The 


(1) A. I- R. 1938 Lah. 467. 

(2) P. L. R. 1900. p. 636. 

(3) C. A. 1201 of 1901- 

(4) 7 P. R- 1893. 

(6) 16 P. R 1903. 

(6) 76 P. W. R. 1911 

(7) 67 P. R- 1907. 

(8) A. I R. 1923 Lah. 642=73 I 0. 367, 
followed. 

(9) I L. R. 6 Lah. 212 


174 P. W. R 1916=37 I. C. 412 
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UNRESTRICTED POWER OF ALIENATION 

/ a son can sometimes dispute an alienation assented to by his 
father of ancestral land is that he has an independent right, not derived 
from his father, but from the common ancestor to such land ; but in the 
case of non-ancestral land to which his father is heir he has no such 
right.” 

Where a collateral entitled to object to an alienation by a widow 
enters into a compromise in good faith believing it to be the best in the 
circumstances and for the protection of the estate, and the compromise is 
not an unreasonable one, his grandsons are bound by it (l). 

The sons of a proprietor governed by Customary Law are entitled to 
maintain a suit for a declaration that a compromise entered into by their 
father should not affect their reversionary rights after their fathers 
death, on the ground that it was not entered into in good faith (2). 

189 Unrestricted power of alienation if no person competent 
to object in existence at the time of alienation. 

It is a basic doctrine of Customary Law that the male owner is 
unrestricted in his power of transfer, if at the time he makes it there is no 
one in existence competent to challenge it (3). 

An alienation once made openly and in good faith and ratified by 
those competent to object, shall have finality and shall not be open to 
contest by others who may later on come into a position which would, had 
they held it, have given them the right to contest the alienation at the 
time (4). 

Where a deed of gift executed by a widow in respect of her husband’s 
property, was actually witnessed by the collaterals, and duly registered, and 
one of the collaterals brought a suit to set aside the alienation, but with¬ 
out permission to bring a fresh suit, and his sons, excepting the eldest who 
acted as agent for the father in the suit, brought a claim contesting the 
alienations by the widow ; held, that the alienation had become valid, in 
the face of all comers, with the consent of collaterals then competent to 
contest it, or to assent to it, and the plaintiffs failed to show altogether 
that this was not so (5). 

Where the nearest reversioner entitled to object to an alienation by 
the widow, entered into an arrangement with her, under which he got the 
unencumbered estate and allowed the mortgage of a portion of the property 
to stand ; held , that the action being taken bona fide for the protection of 
the estate and the compromise having been entered into in the belief that 
it was a reasonable and proper one, bound plaintiff, the son of such 


(1) 1919, 1 Lah. L. J. 133. 

(2) 1922, 5 Lah. U J. 266. 

(3) 65 P. R. 1903 [F. B.]; per Chatterji J. 

(4) 7 P. R. 1905. 

(5) 59 P. R. 1901. 
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■feversioner, and also the distant collaterals and they could not contest the 
alienation afresh merely because the nearest reversioner might have 
obtained more favourable terms (l). 


Decree binds all reversioners.—Principle of res-judicata and 
estoppel. 

A suit for possession, as reversioner of property alienated by a sonless 
proprietor is barred by the dismissal on the merits of a suit by his father 
for a declaration that the alienation did not affect the father s reversionary 
interests (2)—Brahmins of Delhi Province. 

A declaratory decree obtained by a reversioner against an alienor and 
alienee enures for the benefit of whoever may be the person entitled to 
succeed when the inheritance falls in, provided always that such heir is 
himself a descendant of the common ancestor of himself and the alienor 
who alienated the land (3). 

Where upon an alienation by a widow in possession of her deceased 
husband’s property, her reversioners sued for a declaration avoiding the 
transfer but entered into a bona fide compromise, under which they got 
immediate possession of certain property and gave up all claim in present 
or in future as regards the balance of the property and subsequent suit by 
the sons or successors in title of those reversioners was brought; held (l) (a) 
that the principle that in respect of ancestral land, succession is a right 
derived from the common ancestor who first acquired the land is not one 
which interferes with the ordinary application of the principles of res - 
judicata , limitation and the like ; ( b) that the suit was barred as res-judicata 
and under rules of estoppel and (2) that it was quite immaterial whether 
the compromise did or did not have the effect of improving the widow’s 
estate as regards the property left to her (4). 

Plaintiffs, as collaterals, sued inter alia to contest a sale of land by 
one J, made on the 24th October 1911, for Rs. 200, and the lower court 
granted them a decree declaring that it should only affect their reversionary 
rights to the extent of Rs. 90, H, the vendee, filed a second appeal on the 
ground that the suit was barred by a previous suit for a similar declaration 
brought by four nearer collaterals about this very sale in which the present 
plaintiffs were co-defendants and which was dismissed ; held , that the 
present suit was barred by the previous suit under section 11, Explanation 
VI of the Code of Civil Procedure (5). 


(1) 97 P. R. 1906; relied on in 1919, 1 Lah. L. J. 188 and in 1922, 5 Lah. 
L. J. 266. 

(2) 68 P. R 1905. 

(3) 24 P. R. 1906. 

(4) 37 P. R. 1907. „ r t t 

(5) Khair Mohammad v. Umar L R. 1925 Lab. 89 -1. R. R. 

5 Lab. 421. 
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the next reversioner is, unless 
fides can be established, binding upon all other reversioners (l). 



mala 


It is well settled that a suit for declaration by a reversioner to contest 
an alienation made by a widow in possession, is a representative suit on 
behalf of all the reversioners and a decree fairly and properly obtained 
against the reversioner in such a suit binds not only him but the whole 
body of reversioners on the one hand and the alienee or his representatives 
on the other. But such decree does not bar suits by reversioner against 
other alienees and in respect of other portions of the property although a 
reference is made incidentally to some of these alienations in the previous 
judgment (2). 


Cf. 26 P. R. 1911 [F.B.]; 58 P. R 1905 and 2 P. R. 1882 [F-BJ. 


A reversioner is not debarred from contesting an alienation merely 
because in a previous suit by certain other reversioners his father w*as 
impleaded pro forma, especially when there was no adjudication of the 
father’s right as opposed to the alienee, who was also his own son (3). 


Where a first suit by a reversioner during the life-time of the vendor, 
for a declaration that the sale would not affect the reversionary rights is 
dismissed as barred by limitation and no decision given on the merits of the 
case, a second suit by the reversioner, as heir, upon the death of the vendors, 
for possession of the same properly and impugning the validity of the 
alienation will not be barred as res judicata (4J. 

Where the reversioners sued for a declaration against a widow’s 
alienation in favour of her son-in-law and got a decree, and then on her 
death sued the daughters for possession, held as the daughters had not been 
impleaded in the declaratory suit and the question whether the collaterals 
had a preferential right against them had not been put in issue or decided, 
the point was not res-judicata (5). 


The dismissal of a previous declaratory suit by some reversioners on 
the ground that they have no locus standi to sue does not bar other rever¬ 
sioners suing (6). 


190. Collusive suits by minors. 

A declaratory decree may be given in a suit to contest an unnecessary 
alienation if the suit is brought honestly on behalf of a minor reversioner 
to protect his interests. But it would not be proper to pass such a decree 
in a case in which the minor is merely a figure-head and the real plaintiff is 


(1) A. I. R. 1927 Lah. 835-=103 I. C. 454. 

(2) A. X. R. 1929 bah. 295 === 10 Lah, 613 ^ Sse also 1924, 1 Lah, Cas. 250 
(8) 79 P. R. 1905. 

(4) 6 P. R. 1906. 

(5) 107 P. R. 1906. 

(6) 36 P. W. R. 1908. 
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alienor himself, who has caused the suit to be instituted for the 
of undoing his act (l). 

Suit by minor reversioner to contest unnecessary alienation, brought 
at a time, when if brought by minor’s father it would be barred under 
Punjab Limitation Act, I of 1920, is also barred (2). 

Where the suit to contest an alienation is collusive, and the real 
plaintiff is the alienor himself though the nominal plaintiffs are his minor 
sons, the Courts should not grant a decree setting aside the alienation (3). 

Where a person filed a declaratory suit which was purely speculative 
and had been instituted at the instance of minor’s father and uncle, who had 
themselves acquiesced in an alienation and whose own right to contest it 
had become extinct by lapse of time ; held that the grant of a declaratory 
decree in such suits was discretionary with the Court, and in the case under 
consideration the declaration asked for was not granted (4). 

Son’s suit challenging an alienation by father cannot be said to be 
collusive unless it is shown that the father is financing the litigation and 
is the real plaintiff (5). 

In a suit by a minor to have a sale by his father declared without legal 
necessity, the mere fact that the minor plaintiff and his mother are living 
with the father does not necessarily mean that the suit is collusive (6). 

In 1934, 16 I. C. 351, Coldstream and Bhide JJ , negatived the con¬ 
tention that the suit of the minor plaintiffs to contest their father's alienation 
was, in the circumstances of the case, collusive. 

In a declaratory suit by son challenging alienation by father, held , 
that the mere fact that the son lives with father does not make the suit 
collusive. Such suit cannot be collusive between plaintiff, whether minor or 
major, and vendor defendant (7). 

191. Whether non-agnates have right to object. 

Ala Malik• 

An ala malik has by custom no right of challenging an alienation by 
a sonless male adna malik though he is entitled to succeed to the land 
left by such a person in the absence of heirs, near or remote ; a male 
adna malik has full power of alienation which is not subject to the control 
of the ala malik (8). 

(1) A. I. R. 1925 Lah. 24=5 Lah. 389; A. I. K. 1925 Lah. 127. 

(2) find. 

(3) 1926, 8 Lah. L. J. 295 ; 1928, 109 I. C. 585. See also 96 I. C. 902 ; 96 I. C. 
892 ; 103 I. C. 905 (Nagpur). 

(4) A. I. R. 1933 Lah. 866=147 I. C. 399. 

(5) A. I. R. 1927 Lah. 46 =98 I. C. 865. 

(6) A. I. R. 1927 264=100 I. C. 911 

(7) A. I. R. 1938 Lah. 648 

(8) A. I. R. 1928 Lah. 464=110 L O. 861. 


<SL 
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rnisT#,, 


WHETHER NON-AGNATES HAVE RIGHT TO OBJECT 

An ala tnalik, if he has the right of reversion in the absence of heirs, 
is entitled to challenge an alienation made by the widow of an adna malik 
in order to protect his interests, as the widow only holds a limited estate, 
while the fact that she has no heirs in the proper sense of that word, 
does not extend in any way her powers over her limited estate (l). 

Widow. 

Where P bequeathed certain property to his sister's sons by register¬ 
ed will and plaintiffs-nephews sued »o recover possession of this property, 
as against the widow of the testator’s deceased first cousin C ; held (i) that 
as between P and defendant’s husband C, the land in suit was ancestral 
and by custom P could not have alienated either by gift or by will in 
the presence of such a near collateral as C. But (it) the burden of proving: 
that C’s widow was entitled to succeed to property to which her husband 
would have succeeded had he survived P was upon her, and she had failed 
to sustain it. Accordingly, in the present case, although the property was 
ancestral between P and C, it could not be looked on as ancestral as 
between P and a woman who had failed to establish any title to succeed 
to it, and that, therefore, she had no control over its disposition either by 
gift, or by will (2). 

Wife and other female relations. 

A wife or widow of the alienor has no locus standi to object (3). 

Under the Customary Law a daughter-in-law of the adoptor has no 
locus standi to challenge the alienation (4) 

If a male collateral sues to contest an alienation and dies pendente lite, 
his widow has a power to proceed with her husband’s suit (5). 

Crown. 

Under Customary Law absence of a Hindu widow’s husband’s blood- 
relations does not make her position essentially different from what it 
would be under her personal law, and in the absence of any special custom 
with regard to the nature of the estate she takes, Hindu law will apply. 
Therefore Crown will have the power to impeach any unauthorized 
alienation made by her during her life-time. Crown is no party to custom 
and custom cannot affect its rights and privileges in any way (6). 

Appointed heir. 

Status of an appointed heir even coupled with his previous rela¬ 
tionship of a collateral of seventh degree with his adoptive father does not 
make him competent to contest an alienation made by his appointor (7). 

(1) A. I. R. 1928 Lah. 464. 

(2) 69 P. R. 1896. 

(3) 127 P. R. 1884; 8 P. R. 1916. 

, (4) 12 P. R. 1916. 

(5) 12 P. R. 1901. 

<&) A. I. R. 1926 Lah. 673-7 Lah. 543=96 I. €. 895. 

(7) A. I. R. 1929 Lah. 426. 
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in Chand v. Bhujha (1) the suit was by the son of the adopted son 
under the Customary Law to contest an alienation of property made by 
the adoptor and it was held that he had no locus standi to maintain the 
suit as the property could not be called ancestral. In Mela Singh v. ; 
Gurdas (2) it was held that an appointed heir does not become the 
grandson of the appointor’s father and an appointed heir or adopted son 
therefore has no locus standi to contest the alienation. 

192. Right of collaterals to control alienation by a female. 

The next reversioner, however remote, is generally entitled to object 
to an alienation by a female. Nearness and remoteness, though applicable 
in regard to male proprietors, have no application in respect of widows (3). 

A disassociated brother has the right to sue to set aside alienation 
by widow in presence of a brother associated with the deceased husband, 
when such brother has relinquished his rights and sanctioned the aliena¬ 
tion (4). 

In a suit brought by 6th degree collaterals for a declaration that a 
sale by a widow should not affect their reversionary rights it was contended 
that in presence of deceased’s daughters, who were next reversionary 
heirs by custom and other descendants nearer than plaintiffs, several of 
whom had consented, plaintiffs had no locus standi . Held , as the 
Riwaj-i-am stated that daughters only succeeded on failure of 5th degree 
collaterals and as it was by no means certain the daughters even if next 
reversionary heirs would interpose to contest alienation by their mother, with 
whom they were living till married, or would ever succeed as heirs, there 
being heirs in the 5th and nearer degrees, plaintiffs were entitled to sue (5)« 

The late husband’s reversioners may sue for the usual declaration 
regarding a widow’s alienation under Hindu Law, even if daughter be 
alive (6). 

Even a remote reversioner is entitled to maintain a declaratory suit 
in the presence of daughter (7). 

In 74 P. R. 1892, the presumption that 9th degree collaterals can 
contest a gift by the mother of the last owner in favour of deceased owner’s 
sister held not rebutted. 

Similarly, it has been held in 4 P. R. 1890 that among Sindhu Jats 
of Lahore, 10th degree collaterals can object. 


(1) 107 P. R. 1915. 

(2) A. I. R. 1922 Lah. 433=3 Lah. 362 [P. B-]. 

(3) 18 P. R. 1887; IIP. R. 1888 ; 78 P. R. 1888. 

(4) 19 P. R. 1874. 

(6) 48 P. R. 1908. 

(6) 149 P. R. 1908; 27 P. R. 1916. 

(7) A. I. R. 1923 Lah. 28=72 I. 0. 828 ; See also A. I. R. 1925 Lah. 156=791. O. 
497 and 1928, 110 I. C. 861. 
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PROPERTY OF ABSCONDING OFFENDER 


19 P. R. 1883—Jats of Gujar Khan. Collaterals in the 10th degree 
cannot contest alienation in favour of deceased 
husband’s sister’s son. 


25 P. R. 1890—Bokhari Shia Sayyads, Saudhaura, Ambala District. 

Seventh degree collaterals cannot object to an 
alienation by widows with a full estate. See also 


53 P. R 1882. 


88 P. R. 1890—Gujjars of Gujar Khan. Eighth degree collaterals 
cannot object to gift to daughters. 

126 P. R. 1890—Bhatti Rajputs of Lahore, Seventh degree collaterals 
cannot object to gift to daughter. 


5 P. R. 1895—Manuzai Pathans, Amritsar District. Gift by a widow 
to son-in-law valid. No locus standi of daughter 
to contest 


2 P. R. 1901—Damra Jats, Dera Ismail Khan. Male collateral not 
descended from husband’s great-grandfather 
cannot object to an alienation by a female. 

58 P. R. 1910—Sayyads of Tahsil Gurgaon. As daughters exclude 
collaterals in succession, collaterals cannot contest 
* gift by widow to daughter. 


90 P. R. 1915—Sials, Jhang District. By custom the position of 
females is very strong and collaterals in the 10th 
degree have no status to contest alienations made 
by a daughter except in respect of property 
which the latter held in her capacity of widow of 
her first husband. 


144 P. R. 1882—Alienation by a mortgagee’s widow of mortgagee’s 
rights to persons not entitled to redeem can be 
contested. , 

54 P. R. 1899—A mortgage debt, so long as it is charged on immov¬ 
able property, is itself immovable property, and a 
female cannct dispose of it to the prejudice of 
reversioners It becomes movable when realized but 
even then the widow cannot alienate without need. 


Section VII. 

MISCELLANEOUS. 

193. (1) Absconding offender—attachment and sale of ancestral 
property subject to Punjab Customary Law, under sections 87 and 88, 
Criminal Procedure Code—effect of such sale upon the rights of in¬ 
heritance of the absconder's male lineal descendants and collaterals. 

When ancestral immovable property held by a person subject to 
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Punjab Customary Law is attached and sold by order of a Criminal 
Court under section 81 of the Code of Criminal Procedure the sale 
conveys the life-interest of that person only and does not extinguish 
the right of inheritance after his death of his male lineal descendants or 
of collaterals descended from the original holder of the property (l). 
Clark C. J. observed—“It is established that the owner in possession can 
Only alienate ancestral la id for necessity, and other alienation of his are 
not binding on his heirs. This implies to my mind some interest in the 
estate on the part of the reversioners, whether it be called residuary 
or ‘ inchoate ’ or * vested ’ or ‘contingent’ it is some definite interest. 1 his 
interest cannot be infringed by waste or extravagance on the part of the 
owner, then why should it be infringed by crime or absconding on his 

part . The conclusion I arrive at is that the reversioner has such 

definite interest in the ancestral property that the owner in possession 
cannot by his crime or absconding cause that interest to be forfeited, and 
only his life-interest can be forfeited ” 

A collateral as reversioner can challenge, under the Customary Law 
of the Punjab, a sale held in execution of a decree (2). 

The property of an absconder against whom proceedings under Sections 
87 and 88 of the Criminal Procedure Code have been taken should be freed 
from attachment on the death of the absconder. With regard to the ancestral 
lands in the Punjab it has been settled that all that can be attached in pro¬ 
ceedings under Sections 87 & 88 of Cr. P. C is the interest of the absconder 
and that on his death the land must be released in favour of his heirs (3). 

194. (2) Involuntary alienation ( e. g , by Receiver in Insolvency) 
of ancestral property—Z ooms standi of reversioners to challenge it on 
the usual grounds of want of necessity. 

The ancestral property of A who was governed by Customary Law, 
was forfeited by the Government and sold at public auction and was pur¬ 
chased by B Subsequently A’s reversioners brought a suit for possession 
alleging that the land being ancestral, only life-interest in the property 
could be sold and that they were entitled to succeed as A had not been 
heard of for more than seven years and should be presumed to be dead. 
Held that the suit wag governed by Arc. lit. Limitation Act, and not by 
L Punjab Limitation (Amendment) Act, 1920. The alienation had no, been 
made by A but by the Government. That as A had only a l.fe-,metes, ,» 

the ancestral property and the Government -codd sell noth, „ 8 more and 

on A’s death the reversioners were entitled to succeed (4). 

Where a lease lor a period ol 20 years was Wanted by the Officud 

Receiver of the an cestral property of the insolvent, ,t was held tbafjve^ 

"Tin 18 P- R- 1908 [p. B ] ; distinguished in A. I. B- 1922 Lab. 298. 

(2) A. I. R 1922 Lah. 224=65 I. C. 992. 

(3) A. I. R. 1925 Lah. 629=7 Lab. L- J. 640. 

(4) a. L R. 1932 Lah. 45= : 134 I- C. 97. 
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RANT OF OCCUPANCY RIGHTS IN ANCESTRAL LAND 


involuntary alienation made in pursuance of an order of a court would 
appear to be liable to be challenged by the reversioners e g ., on the 
ground that the debts in satisfaction of which the lease had been given, 
were incurred for illegal or immoral purposes (l). 


In Ghulatn Dastgir v. Mohan Lai (2) the alienation of ancestral 
property was not by the insolvent himself but by the Receiver under the 
orders of the court. It was observed —“ The next objection of the learned 
counsel is devoid of force. He contended that by virtue of Jagdip Singh 
v. Narain Singh (4 P. R. 1913) the property could not be attached and 
sold in execution of a decree obtained against the insolvent Jagdip Singh 
v. Narain Singh lays down that, after the death of a judgment debtor 
who is governed by the Customary Law of the Punjab, his ancestral land 
vests in his reversioners and is not liable to sale after his death, unless 
the decretal amount is charged on it. In the present case the insolvent is 
alive and the property has not descended or reverted to the appellants. 
Then some attempt was made to urge that, under the Customary Law of 
this Province, the father could not sell the property and a suit by his sons 
to set aside the sale for want of consideration and necessity would lie. The 
sale m the present case, however, is not by the father of the appeallants, 

that is to say the insolvent but by the Receiver under the orders of the 
court. 


195. (3) Grant of occupancy rights in ancestral land—whether a 
permanent alienation distinction when it is an act of management—• 
right of the reversioners of the landlord to contest such a grant. 

The creation of an occupancy tenancy amounts to a permanent alie¬ 
nation, inasmuch as the created rights derogate from the full title of the 
landlord (3). But distinction must be made whether the act is one of good 
management or merely a means of raising funds. It may be possible that 

a person may be running a large estate which can be properly cultivated 
only by creation of occupancy tenants and that may bring more income to 
him in the form of rent, than if he gets it cultivated through tenants-at-will. 
In that case grant of occupancy rights will be for the good of the estate 
and for better management. 

With respect to the right of the reversioners of the landlord to contest 
such a grant of occupancy rights, the former view was that it was open to a 
landowner to create occupancy rights in his ancestral land, and, as a general 
rule, it was not open to such landowner’s heirs to challenge his action, 
unless it could be shown that the transaction was in reality a sale of the 
land itself or proprietary rights thereof. (4). But this view was disapproved 


(1) 1936, 160 I. C. 794. 

(2) A. I. R. 1933 Lah. 789=146 I. C. 912. 

(3) 37 P. R. 1919; See also 125 P. R. 1918 and 16 P. R. 1906 

(4) 16 P. R. 1906. 
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a subsequent ruling (1) and held that the creation of occupancy rights 
being a transfer of valuable rights could be challenged by heirs in 
accordance with the well-recognized principles of customary law, unless 
it could be shown that the creating of these occupancy rights was an act 
of good management. 


Where a land holder, possessed of a considerable estate, which he had 
managed all his life, shortly before his death, alienated by way of per¬ 
petual lease for a considerable cash fine and annual rent it was held that 
such alienations could not be regarded as acts of management but aliena¬ 
tions which were assailable (2) Again, where the occupancy rights were 
created in return for nazrana of Rs. 425 (already due on a mortgage) no 
rent being reserved and full power of alienation being accorded, followed by 
a mortgage of the proprietary rights under conditions rendering redemption 
impossible, it was held to be a sale (i). Among SidUu Jats of Juliundur 
District, the creation of occupancy rights in return for a nuilikana of 
10 per cent, of the revenue, was held to be an assailable act of management 
and not an alienation (4). 


196. (4) Ancestral property in hands of minor son cannot be 
attached in execution of money decree against deceased father. 


The answer to questions No. 32 of the Riwaj-i-atn of the Ferozepur 
District to the effect that a minor who has inherited his father’s estate is 
liable for his father’s debts does not mean that he succeeded his father as 
his legal representative. It means that in order to pay the debts cf a 
minor’s deceased father, the minor’s guardian can do what the minor 
himself could have done under Customary Law, had he reached majority. 
Ancestral property in the hands of a minor son cannot therefore be attached 
in execution of a money decree against his deceased father (5). 


197. (5) Alienation by a widow. 

Awans of village Pura Neka (Sialkot District) are governed by 
custom. According to custom when a widow of a collateral inherits the 
entire estate of her husband, she takes only a life-estate and hence an aliena¬ 
tion by her of the ancestral property can be challenged by other 
collaterals (6), 


198. (6) Just antecedent debt. 

It is quite a usual practice for agricultural families to incur joint 
debts for ordinary house-hold necessities and both parties commonly gain 
the benefit of the joint credit so obtained. Where there is no reason to 


(1) 125 P. R. I9i8 ; See also 37 P. R. 1919. 

(2) 50 P. R. 1895. 

(3) 16 P. R. 1906. 

(4) 100 P. R. 1886. 

(5) A. I. R. 1939 Lah. 133. 

(6) A. I. R. 1939 Lah. 61. 
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ipose that the expenditure covered by a joint debt has been wastefully 
extravagant, a joint debt can be regarded as a joint antecedent debt (1). In 
this case the item under reference consisted of a sum due on a previous 
mortgage. The mortgage deed had been executed jointly by the vendor 
and his brother and the consideration for the mortgage consisted of pay¬ 
ments to the creditors in respect of debts, some of which were due from 
both brothers and one from the vendor alone. 


4>l 


An “antecedent debt” means a debt which is not only antecedent in 
time, but also antecedent in fact i e. % it must be truly independent of the 
transaction impeached. In other words, the two transactions must be 
dissociated in time as well as fact. Debts which were incurred after 
agreement relating to the sale was entered into and which were later on 
included in the consideration for that sale cannot be properly held to be 
“ antecedent debts ” (2). 


199. (7) “ Just debts." 

< * “Just debt” means a debt which is actually due and which is not 
immoral, illegal or opposed to public policy. It also means a debt not 
contracted as an act of reckless extravagance or of wanton waste or with 
the intention of destaging the interest of the reversioners. It need not be 
one incurred for a necessary purpose ; but if a non-necessary debt is unre- 
as jnably large compared to the means and station in life of the proprietor, it 
cannot come under the definition of a “just debt.” Similarly, if a number of 
comparatively small loans for non-necessary purposes are contracted within 
an unreasonably short period, they collectively may amount to extravagance 
judged by the tests previously mentioned, and may be excluded from the 
category of just debts. What is unreasonable or extravagant must 
depend upon the circumstances of each particular case and must be decided 
by the court on fair and rational grounds (3). 

Amounts borrowed by a big Zamindar with a large income and 
living in a style suited to his social status for costly clothes and ornaments 
cannot be considered to be a very unreasonable expenditure so as to exclude 
the debts from the category of “just debts ” (4). 

200. (8) Valid necessity. 

To support alienation necessity must exist at the time of alienation (5). 

1 he purchase of ornaments to replace those which had been stolen 
cannot be considered to be valid necessity for the sale of “ ancestral ** 
land (6). 

: (1) Alt Mohammad v. Nur Mohammad*** A. I. R. 1938 Lah. 858. 

(2) Iqbal Singh v. Mohindar Singh— A. I. R 1938 Lah. 648 ; A. 1. R. 1924 
P. C. 50 relied on. 

(3) A. I. R. 1938 Lah. 648; 65 P. R. 1900 [F. B.] followed, 

(4) Ibid. 

(6) A. 3. R. 1938 Lah.648. 

(6) Ibid. 
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Where the vendor is admittedly governed by custom with regard to 
alienation of ancestral property, the mere fact that part of the property sold 
was house-property situated within the city limits would not be sufficient to 
take it out of the customary restrictions on sale of “ ancestral ” property (1). 

The law requiring an alienee to prove necessity for alienation of 
ancestral property is well-known, and if an alienee fails to take the obvious 
precaution of ascertaining necessity for an alienation of ancestral property 
and selling it duly recorded at the proper place and time, he must take the 
consequences. Normally it is sufficient for the alienee to prove that the 
antecedent deb s discharged were due, and it is unnecessary for him to 
show that the debts were incurred for “ necessity ’’ (2). 

Even an alienee who is an outsider will not be protected, if he is 
aware of the true nature of the debts discharged by the alienation and acts 
in bad faith (3). 

201. (9) Act of good management. 

It cannot obviously be considered to be an act of good management to 
sell property worth Rupees 20, 300 when there is necessity for a loan of 
about Ks 6,000 only (4). 

202. (10) Collusive suits. 

Where a son brings a declaratory suit challenging the alienation of 
ancestral land by father, the mere fact that the plaintiff being the son of the 
vendor was living with him is not Sufficient to justify the suit being dis¬ 
missed as collusive (5). 

41 Collusion ” in judicial proceedings has been defined as a secret 
agreement between two persons that the one should institute a suit against 
the other, in order to obtain the decision of a judicial tribunal for a sinister 
purpose.’’ In a declaratory suit challenging the sale by father of ancestral 
property, the vendor is merely a pro forma defendant and no question of 
collusion with the defendant against whom relief is claimed really arises as 
it does eg , in suits for divorce etc. Again when such a suit is instituted 
Cn behalf of & minor, there cannot obviously be any collusion on the part 
of the plaintiff in the above sense as a minor is legally incapable of entering 
into any agreement. Even when the plaintiff is a major, the above definition 
would not apply, as the obj> ct of the declaratory decree is to protect the 
interest of the plaintiff and the other reversioners, and not ^ those of the 
vendor; and this purpose cannot be considered to be sinister (6). 


(1) Ibid ; 65 P. R. 1903; A. I. R. 1938 L<ih. 107 and A. I. 1934 Lah. 81 

Expl. 

(2) Ibid ; 65 P. R. 1900 relied on. 

(3) Ibid ; 65 P. R. 1900 relied on 

(4) A. I. R. 1938 Lah. 648. 

(5) Ibid ; A. I. R. 1927 Lah. 264 and A. I. R. 1927 Lah. 46 relied on. 

(6) A. I. R. 1938 Lah. 648, p. 656. 







WNtSTfty. 



LIENATION .OF ANCESTRAL PROPERTY : CONSENT 8 

203. (11) Alienation—ancestral property-^consent. (*) The aliena¬ 
tion by sale of the anc.estral land was effected in 1888 by the grandfather of 
the plaintiff who was born 26 years after the alienation and 25 years after the 
death of the alienot. At the time of such sale only two reversioners were 
alive, who could have contested the sale. Of these, one was the father of 
the plaintiff who had attested the sale deed. The other brought a suit in 
1901, for setting aside the alienation but the suit was dismissed. To this 
the plaintiffs father was made a defendant and he had supported the sale 
In 1934 the plaintiff brought a suit for setting aside the alienation, on the 
ground that the sale had been effected without consideration and legal 
necessity- It was not proved that the plaintiff’s father gave consent to the 
sale mala fi le with a view to injure the interests of the reversioners. Held , 
that the sale having become indefeasible at the instance of any reversioner 
long before the plaintiff was begotten, the plaintiff had no locus standi to 
sue. Held further that the plantiffs suit was barred by the consent given 
by his father to the sale (l). 


(**) Under Muhammadan law dower is to be regarded as a debt due 
from the husband to the wife This debt is payable on demand. Such 
debt being a just antecedent debt arising out of the contract of marriage 
the husband is fully entitled to alienate ancestral land in favour of his 
wife in lieu of this debt provided it is not unreasonably high (2). 

I he question as to what is regarded as a reasonable amount of dower 
is a question of custom, and it is incumbent on the party to raise this 
point in its pleadings and to lead evidence thereon. Where a person 
wants to show that a custom does not* permit the alienation of a good deal 
of ancestral property in lieu of dower it is open to him to get an issue 
framed on this point and to lead evidence to prove the custom. If he fails 
to do so, such point cannot be raised in appeal for the first time (3). 

(m) In all cases under the Punjab Laws Act. 1872, it lies upon the 
person asserting that he is ruled in regard to a particular matter by custom, 
to prove that he is so governed, and not by personal law, and further to 
prove what the particular custom is 1 here is no presumption created by 
section 5 of the Act in favour of custom ; on the contrary, it is only when 
the custom is established that it is to be t^-rule of decision (4). 

Among Sanda Jats and the agriculturists of Mianwali District, 
generally, a male proprietor has unrestricted power of alienation in respect 
of ancestral property and such property can be attached and temporarily 
alienated for realization of his unsecured debts after his death (5). 


(1) Sohan Singh v. Danu—k. I. R. 1938 Lah. 467. 

(2) Naioab Din v. Mania Bakhsh—A. I. B. 1938 Lah. 431; 60 P. R 1<¥1 
and 40 Cal. 288 [F. B.] relied on ; 7 P. W. R. 1910 distinguished. 

(3) Ibid ; A. L R 1917 P. C. 181 relied on. 

(4) A. I. R. 1938 Lah. 166. 

(5) Ibid . f 







PUNJAB CUSTOMARY LAW 

(tv) A presumption in favour of a restricted power of alienation of 
ancestral immovable property applies only to members of agricultural tribes 
who are members of village communities and whose main occupation is 
agriculture, but not to those who have altogether drifted away from 
agriculture as their main occupation and have settled for good to urban life 
and have adopted trade, industry or service as their principal occupation 
and means and source of livelihood (l)* 

Where the father of persons contesting alienation made by him was 
found to be a person earning his livelihood by service and the land in 
dispute was within municipal limits and built upon, it is for the persons 
contesting alienation to show that they are governed by customary law 
and not by personal law (2). 


204. (12) Ancestral property. 

If a court is unable to find what proportion of land is ancestral and 
which is non-ancestral the whole must be held to be non-ancestral (3). 


205. (13) Widow’s power of alienation. 

Under Customary Law in the Punjab, a widow has full power over 
the income of the estate which she holds as a widow and can do with it 
what she likes. If she acquires any property out of that income, it is not 
on accretion to her husband’s estate but her own separate property (4). 

Where a widow, on succeeding to the tenancy held by her deceased 
husband on peasant terms, purchases the proprietary rights from the 
Government, she does not acquire them as a life-estate for the benefit of 
ber reversioners ; she does so in her own capacity and is absolute owner (5). 

206. (14) Alienation of occupancy rights —locus standi of 
reversioners of occupancy tenants to object on the basis of custom or 
natural relationship 

The Punjab Tenancy Act, 1887, lays down the rules of relations 
between landlords and tenants, and, therefore, the question of the right 
ot reversioners of occupancy tenants to object to alienation of occupancy 
rights on such grounds as it was effected without necessity or the like 
does not fall within the scope of that Act To this question the general 
conditions and custom relating to the parties apply <6). 

One ot the vital differences between a proprietary holding and an 
occupancy holding is that the estate in a proprietary holding always subsists 


(1) A- I. R. 1938 Lab. i07 ;65 P. R. 1908 rebed. on. 

(2) Ibid. 

(3) Lctbh Singh v. Afxt. Jasso-—A. I. R- 1988 Lah. 180 ; 42 P. R. 1910 (P. C.) 
and 60 I C. 520 relied on. 

(4) Jag at Singh v Mst Raj Deri —A. I. R 1988 Lah. 554. 

(5) Ibid , 1914 Lah. 509 : 1916 Lah. 100 relied on. 

(6; See 115 P. R. 1901—116 P. L. R. 1901. 
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cannot be destroyed iwhile th^! estate in an occupancy holding may be 
destroyed and may not subsist for all times. The reversionary rights 


in an occupancy holding a're erlfdfSBSBW ‘duty' so long as the occupancy 


rights subsist. But if they have been extinguished no reversionary 
rights remain to be affected (l) Two classfes of cases are to be distinguish¬ 
ed under this heading, namely :— 


(t) where the alienation is in favour of the landlord himself : 

(it) where the alienation is in favour of a person other than the 
landlord. 


With respect to case (i), the law is quite clear. When the landlord 
has purchased the right of occupancy either under section 53 or section 56 
of the Punjab Tenancy Act, the right of occupancy becomes extinct and 
it is not open to challenge by a third party upon any ground of natural 
relationship or customary law. The reversioners, therefore, in this case 
cannot contest the alienation on such ground as that it was effected without 
necessity or the like (2). A reversioner similarly cannot contest a sale by 
one only of several co-tenants to one only of several landlords of a specific 
portion of a joint occupancy tenancy (3). 

Where an occupancy tenant has sold his occupancy rights to one of 
several landlords without complying with the provisions of S. 53 of the 

Punjab Tenancy Act, held, that his reversioners are not entitled to impugn 
the sale (4). 

The same principle applies to a mortgage created in favour of the 
landlord (5). Where an occupancy tenant mortgaged his interest to his 
own landlord for consideration, it was held that a person who was not 
survivor but an ordinary heir under section 59 could not contest on the 
score of want of necessity, for the occupancy tenant could have surren¬ 
dered his tenancy to the landlords gratis subject to no condition of 
consent of such heir, and therefore equally could mortgage without such 
consent (6). 

1 he cases falling under the second class arise when a landlord does 
not exercise his right of pre-emption under section 53 or sue to have a 
transfer made without his consent declared void. The result is in no case 
the extinction of occupancy rights, and so long as the occupancy rights 
have not been extinguished the reversionary rights remain intact and 
enforceable (7). 


(1) See 16 P. R 1906=41 P. L. R. 1905=34 P W. R. 1906 

(2) 73 P. R. 1911=11 I. C. 427 ; 96 P. R 1919=38 P. h. R. 1920=62 I. C 
81 P. R. 1896 [F. B.]. 
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( 8 ) 

(4) 

< 6 ) 

( 6 ) 

(7) 


41 I. C. 301=137 P. L. R. 1917=66 P. W. R. 1917. 

Nihal Singh v. Khaean Singh =24 P. R. 1902=3 P. L. R 1902 Sudd 
73 P. R. 1911=208 P L. R. 1911=111. C. 427=113 P. W. R. 1911 
Buta Singh v. Bhag Singh =19 P. L. R. 1907. 

Nikka v. Mst. Gurdialr=f>2 P. L. R. 1911=9 I. Q 292 
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When a tenant with occupancy rights transfers them with the consent 
of the landlord, the occupancy tenants do not become extinct by operation 
of iaw or by the act of the landlord and thus the reversioners can contest 
the transfer. Held further, that it is only where the transfer is to the 
landlord himself that the statute lays it down that the tenancy is extinct. 
It is only in such a case that the Punjab sustom is ousted, the statute 
making a special concession in favour of the landlord himself to enable him, 
in a fair and equitable manner to remove from his estate rights which 
constitute a serious derogation from its completeness. 

In all these later cases the reversioners of the alienor can exercise 
their right to contest the transfer under customary law, or personal law, 
whichever governs the parties. Even if the alienation is authorized by the 
landlord the same principle applies (l). 

Onus of proof. 

The contested point, however, in these cases is with respect to the 
onus of proof to prove the custom alleging such restriction on power of 
alienation. In Didaru v. Banda (2) it was held that the reversioners 
must prove definitely that by custom they could restrain the alienation and 
that it would not necessarily follow that if the power of alienating ancestral 
proprietary land was restricted, the power of alienating right of occupancy 
would be equally so- But this view was dissented from in Karam Din v. 
Kharif Din (3) where it was laid down that the contesting reversioners must 
prove that by custom they could restrain alienation of occupancy rights but 
in considering whether such a custom existed the court would take into 
consideration the custom applicable as regards the alienation of proprietary 
rights and that there was very strong inference arising from the existence 
ot the custom in the latter case where that existed also in the former. The 
practical effect of this was that when the reversioners could initially 
prove the existence of such a custom with respect to the proprietary land, 
then it was for the other party to prove that it did not apply to occupancy 
rights. Conflicting rulings by three Division Benches of Chief Court 
reported as Faiz Baksh v. Ditta (4), Hart Chand v Dhera (5) and 
p a qir Muhammad v. Fazal Mohamtiiad (6) on the point again led the 
matter to be referred to a Full Bench in Abdullah v. Allahadad (7) and 
the following principle was laid down : 


(1) See 31 P R. 1896; 89 P. R. 1898 ; 69 P. B. 100; 115 P. B. 19ot; 52 P. L. R. 

1911; 1930 Lah. 942. 

(2) 31 P.R 1896 [F. B-]. 

(3) 89 P R 1898 [F. B.]. 

( 4 ) 115 P. R 1901=115 P. L. R. 1901- 
(6) 12 P. R. 1904. 

(6) 16 P. R-1906=66 P. L R. 1906=32 P. W. R. 1906. 

(7) 98 P. R. 1907= 62 P. W. R. 1907=18 P. L. R. 1908. 
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When a collateral seeks to restrain an alienation of occupancy rights 
by an occupancy tenant, proof that such a power of restriction exists in 
respect of proprietary rights would be relevant ; when such a suit is brought 
the initial onus is on the plaintiff (collaterals) to prove that he had by 
custom the right to contest alienation of occupancy rights. But when he 
has proved, first, that he is entitled to succeed to occupancy rights on the 
death of the occupancy tenant, and second, that had the subject-matter in 
question been a proprietary right instead of right of occupancy he could 
have maintained the suit, the onus will be shifted and it will be upon the 
person who asserts that no such custom exists as to occupancy rights, 
to prove that contention ” 


Following 98 P. R. L 07 it was laid down in A. I. R. 1922 Lah. 
278 that the mere fact that a landlord had consented to an alienation by an 
occupancy tenant did not bind the reversioners if they had any right to 
contest it under Customary Law, that is, if they were unable to prove that 
if the land had been ancestral land, the plaintiff could have contested the 
alienation. But this principle does not apply when the parties are not 
governed by custom One Loku, an occupancy tenant made a will off his 
occupancy right in favour of one Khair Din. After the death of Loku 
his widow Mst . Kako was entitled to succeed. She supported the will of * 
her husband. The plaintiff, nephew of Loku instituted the suit to challenge 
the will as the reversioner, and get a declaration as regards his right to 
succeed. The trial court held that the will of Loku could be valid 
according to Muhammadan Law only to the extent of one-third share of the 
land and granted a declaration to the effect. It was found that* the parties 
were governed by Mohammadan Law. It was held that Mst. Kako being 
merely a life-tenant and the appellant being the next reversioner he was 
entitled to obtain the declaration prayed for according to the provisions 
of section 42, Specific Relief Act provided of course the will is in fact 
invalid to any extent, and that, therefore, decree of the trial court was 
correct (l). 


A reversioner is also not debarred from suing to protect his rever¬ 
sionary interest against an alienation of occupancy rights merely because 
such a transaction has also been challenged by the landlord as an invalid 
alienation. He is possessed of an independent interest which, when he 
is the next heir may entitle him by custom to question the alienation and 
to sue for protecting his reversionary interest (2). He cannot therefore 
claim to be a party to the suit brought by landlord for cancellation. 
It is also to be noted that in such cases it is not necessary for the 
plaintiff to prove that the common ancestor held the land as an occupancy 
tenant ; all that he has to prove being that he is the reversionery heir of the 
alienor But in the case of a childless occupancy tenant or a widow 


(1) 1933 Bah. 184—145 I. C. 204=£4 P. U R. 1049. 

(2) 38 P. R. 1909—1 I. CL 708. 
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mating he has no locus standi to contest such alienation unless he can 


<SL 


prove that the land was occupied by the common ancestor because 
succession is governed by section 59 of the Act (l). 


Meaning of transfer. 

Transfer as here used does not, however, include a bona fide transfer 
for the purpose of mere management or cultivation of an estate as by the 
creation of a tenancy with rights of occupancy or for a term (2). But the 
transfer will not necessarily be excluded from the operation of this chapter 
by being merely clothed in the form ot a creation of a tenancy if the real 
effect or object of the transfer is to defeat the rights of the reversioners (3). 

Ordinarily the gift of occupancy rights is an alienation ; though no 
doubt there may be circumstances under which the conferring of occupancy 
rights should be regarded as a proper and necessary act and not as an 
alienation which should be set aside. A Hindu Rajput sonless landowner 
of Tahsil Unah in Hoshiarpur District was not shown to have a power of 
gift of occupancy rights to a more distant relation in presence of the nearest 
heirs, where the bestowal of occupancy rights was not for the benefit of the 
estate and was not supportable on the ground of donee having rendered 
service to the donor (4). 

Where a childless Sikh Guru and a Sodhi Khatri of Mukhtsar Tahsil 
Ferozepur District, executed a number of leases in consideration of cash 
fines and certain annual rents payable by the lessees who were constituted 
occupancy tenants, under S. 5 of the Punjab Tenancy Act, as they were 
called, but with plenary and uncontrolled powers of alienation and right of 
succession lineally as well as collaterally in the male line, and the 
reversioners sued for a declaration that the leases were alienations of 
ancestral property by a childless male proprietor without necessity and 
were invalid by custom as against reversioners ; held, that there was no 
valid necessity shown for the leases and that the leases could not be 
regarded as mere acts of management of the cultivation on the part of the 
late holder, but were acts of alienation (5). 

Speaking generally, it is open to a landowner to create occupancy 
rights in his land, and as a general rule it is not open to the landowners 
heirs to challenge his action. But a transaction which purports on its 
face to be a mere creation or sale of occupancy rights by a proprietor, may 
be shown in reality to be a sale of the land itself and of the proprietary 
rights therein, and as. such liable to be contested by the reversioners (6), 


(1) t921 Lah. 27=66 I. C. 919. 

(2) 100 P. R. 1886. ^ ^ „ 

(3) 71 P. R. 1893; 50 P. R- 1895; 125 P. R. 1918; 37 P R. 1919; t6P- R. 

1906. 


(4) 71 P. R. 1893. 

(5) 50 P. R. 1895. 

(6) 16 P. R. 1906; See also 125 


P. R. 1918 and 37 P. R- 1919 to the same effect. 
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RIGHT OF AN AFTER-BORN SON TO CONTEST 




The creation of occupancy rights being a transfer of valuable rights 
could be challenged by the heirs in accordance with the well-recognized 
principles of Customary Law (l). The same principle could apply in the 
case of a lease, which is an alienation within the meaning of the Customary 
Law of the Punjab (2). 

207. (15) Right of an after-born son to contest alienation by 

father. 


A transfer by an owner who has no heir existing at the time to 
challenge alienation cannot be contested by son begotten by the owner 
after the date of the transaction unless there was in existence at the date 
of the transfer some one who could challenge it and such person did not 
ratify it before an after-born son was begotten (3). 

Under Hindu Law, a son conceived is the same as a son born for 
all purposes, and if he be born alive he has a right to challenge alienations 
or other acts affecting his rights in the joint family property, and an 
other son born subsequently can also challenge it, unless the former has 
in the meanwhile consented to the act impugned (4). 

A child begotten has, if subsequently born, all the rights of a child 
in existence (5). 

For purposes of the Full Bench ruling in 55 P. R. 1903, the date of 
birth is antedated to the begetting (6). 

But see 1925, 86 I. C. 594 in which Harrison J., sitting as a single 
Judge, decided that a child, though eti ventre sa mere at the date of sale, 
has no right to institute a suit for pre-emption in respect of such 
sale. 


When there are gaps between the death of the son, who was in 
existence at the time of the alienation and the birth of the subsequently 
born son challenging that alienation and the gaps are not bridged over 
either by the fact that the subsequently born son had been begotten or 
any reversioner had been in existence, the subsequently born son cannot 
challenge the alienation merely in virtue of his elder brother having been 
in existence at the time of the alienation (7). 

An after-born reversioner has no right to challenge an alienation 
effected before his birth, if at the time the alienation is effected, there is 
no person in existence who is competent to challenge it. If, however, 
there is a person in existence competent to object to an alienation, an 
after-born reversioner has a right to challenge an alienation effected before 


(1) 1922, 68 I. C 299. 

(2) A. I. R. If 29 Lah. 801=116 I. G. 615. 

(8) A. I. R. 1924 Lah. 362=76 I. C. 496 ; 65 P. R. 1903 (F. B.) followed. 

(4) Dicarka Das v. Krishen Kishore—I L. R. 2 Lah. 114. 

(6) 1913, 20 I. C. 272; See also 1935, 165 1. C. 688. 

(6) 1912, 14 I. C. 60; See also A. I. R. 1927 Lah’*jfcl=100 L C. 911 and 1914 37 
All. 162. 

(7) Mukand Singh v. Wazir ud-din^, 1. R. 1933 Lah. 859=149 I. C. 506 
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his birth, but he cannot avail himself of any extension of time under the 
Limitation Act on his own account as time begins to run against the 
person competent to challenge the alienation from the prescribed date, and 
when once time begins to run, no subsequent disability stops it. In deter¬ 
mining the period of limitation available to an after-born son, he cannot 
be deprived of the privileges enjoyed by the person through whom he derives 
his right to sue. In other words if the existence of a reversioner clothes 
sm after-born reversioner with a right to sue, though an after-born re¬ 
versioner cannot claim the benefit of S. 6, Limitation Act in his own 
right, he cannot be deprived of the benefit of the extended period claim¬ 
able by a reversioner in existence at the time of the alienation. An after- 
born reversioner suffers under the same disabilities as those under which 
a reversioner in existence at the time of the alienation suffers, and, conse¬ 
quently, if the right of the reversioner in existence at the time of the 
alienation is lost by the lapse of time, the right of the after-born reversioner 
is also lost irrespective of his personal disabilities (1). 

208 (16) Right of the reversioners to challenge alienation— 

The right is independent and individual —Assent to alienation by next 
reversioner—binding on son of reversioner—effect of such assent on 
the right of other reversioners. 



(i) The right of the reversioners to contest an alienation by the last 
male holder is not a joint and indivisible one and the omission by one 
reversioner to sue does not debar the others from suing at all. Each one 
of the reversioners has an independent and individual right to sue, though 
the decree obtained by one may enure for the benefit of all Each collateral 
is entitled only to his share when he challenges an alienation by the last 
male holder. He is not entitled to a decree for his own share as well as for 
the shares of other reversioners who refuse to join him as plaintiffs. 
Inasmuch as the right to file a suit to set aside an alienation accrues to 
each reversioner separately, the question of limitation is to be decided with 
respect to the law governing the plaintiff in each case (2). 

Where therefore the minor son of the alienor and the collaterals in 
the fifth degree were in existence at the time of the alienation by the minor s 
father and the minor son was primarily entitled to challenge the alienation 
and no suit was brought by such collaterals within limitation to challenge 
the alienation and the minor son sued therefore after limitation, but within 
three years after attaining majority ; held, that the suit was maintainable 
and not barred (3). - 


(1) Gobind v, Ram Lal^A. I. R. 1937 Lah. 420—4. L. R. 1937 Lab. 395 ; 172 
I. C. 341. 

(2) Jati Khuli v. Malick= A. I. R. 1937 Lah. 653; A. I. R. 1937 Lah. 485 
reversed 

(3) Ibid ; A. I. R. 1932 Lah. 39 ; A. I. R. 1933 Lah. 866 ; A. L R. 1934 Lah. 968 ; 
1934 Lah. 908 followed ; 1933 Lah. 524 dissented ; 1925 Lah. 654 and 1919 Mad. 911 
[F. B.J distinguished- 
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(ii) A widow, who succeeded to the non-ancestral property of her 
husband on the usual widow's life-estate and her mother-in-law, who had to 
be maintained out of the estate, both transferred the property by sale for 
valuable consideration. The next reversioner on receipt of certain con¬ 
sideration consented to the transaction. On the death of the widow, the 
son of the deceased reversioner claiming himself as full owner of the 
property by succession to the widow, sold the property to the plaintiff, who 
brought the suit for possession. Held , that to such a transaction the rule 
against sale of reversionary rights did not apply. The consent by the next 
reversioner was bona fide and was obviously binding on his son, the 
property not having been proved ancestral (l). 

(lit) Where a suit between A and B, A being a collateral of B, 
challenging a gift of land made by B, was compromised on condition that A 
was to withdraw his suit and B was not to sell, gift or mortgage the 
remaining property, held , that under a custom in the Punjab, a person 
could alienate ancestral property for valid necessity. There were no words 
in the compromise expressly prohibiting a sale even for necessary purpose. 
In the absence of such words, the compromise deed should be construed in a 
fair, liberal and reasonable manner. Hence B could alienate the property 
to an extent which could be proved for valid necessity (2). 

(tv) Where grand-father mortgaged the ancestral property with the 
consent of the father but there was evidence that the debts were probably 
incurred for the immoral pursuits of the father and the son challenged the 
alienation ; held, that the consent of father was not bona fi le, and, there¬ 
fore, could not be taken as presumptive evidence of necessity. The son 
had an independent right as reversioner to challenge the alienation as he 
derived his right from the common ancestor and alienation, therefore, was 
not binding on son (3). 

(v) The rule of custom giving the reversioners the right to challenge 
the alienations of ancestral property as being without consideration and 
pecessity is not only restricted to voluntary sales but it extends also to 
involuntary sales such as court auctions (+). 

The question whether the rule of custom saying the rights of re¬ 
versioners in alienations without consideration and necessity extends to 
involuntary sales such as court auctions or voluntary sales only, is a 
question of legal principle and second appeal, from the decision thereof 
cpmpetent without a certificate under S. 41 . (3^ Punjab Courts Act, as 
there is no dispute with regard to question of custom in such a case (5). 


(1) Khuda Baksh v. Mohammad Baksh— A. I. R. 1987 Lah. 769. 

(2) A. I. R. 1987 Lah. 708=172 I. C. 748 

(3) Milkha Singh v. Subha Singh—A. I. R. 1937 Lah. 477. 

(4) Chanda Singh v. Gandoo Mai— A. I. R. 1987 Lah 864; 18 P. R. 1$08 
(F. B.) and A. I. R. 1922 Lah. 224 followed. 

(5) A I. R. 1937 Lah. 564. 
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(vi) Where mother of the last male holder gifts away the non- 
ancestral property of the last male holder, with the bona fide consent 
of the next heir, a collateral has no right to challenge the alienation (l). 

(vii) An involuntary alienation made in pursuance of an order of 
a court would appear to be liable to be challenged by reversioners. 


Where ancestral property of an insolvent has been leased by the 
Official Receiver, the reversioners have no present interest in the property; 
they can ask for a declaration that the lease of land by the Official 
Receiver shall not be binding on them after the death of the insolvent ; 
they must bring a separate suit to prove that the debts, in satisfaction of 
which the lease has been given were incurred for illegal or immoral pur¬ 
poses. it is neither necessary nor even convenient to go into the question 
in the course of the insolvency proceedings (2). 


(via) When a father has sold ancestral property and deposited the 
money in a bank and the son sues to set aside the sale, the mere fact that 
the father, son and wife are living together and that the father has with¬ 
drawn the money from the deposits in the bank from time to time does not 
prove that he is financing litigation (3). 

(ix) Unless there is some clear proof of collusion between father 
and sons on the record, the mere jointness in residence or jointness in 
cultivation would not be enough to prove such a collusion as would entail 
the dismissal of the suit by the sons challenging the alienation by the 
father ( 4 ). 

( x) A son’s suit challenging an alienation by the father cannot be 
said to be collusive, unless it is shown that the father is financing the 
litigation and is the real plaintiff. The mere fact that the sons and their 
mother have been living with the father is not sufficient (5). 

(xi) In the case of alienation of ancestral property, reversioner who 
is a minor on the date of alienation has an independent right to contest the 
alienation ; and he is entitled to extension of time under S. 6, Limitation 
Act, notwithstanding the existence of nearer reversioners including his own 
father (6), 

A person filed a declaratory suit which was purely speculative and 
had been instituted at the instance of his father and uncle, who had them¬ 
selves acquiesced in an alienation and whose own right to contest it had 
become extinct by lapse of time ; held, that the grant of a declaratory decree 
in such suits was discretionary with the court and that in the present case 
the declaration asked for should not be granted (7). 


(1) A I. R. 1936 Lah. 192=163 I. C. 85. 

(2) A. I. It. 1935 Lah. 952=37 P. L. R. 517. 

(3) A. I. R. 1935 Lah. 298. 

(4; A. I. R 1935 Lah. 69. 

(5) A. I. R. 1935 Lah. 344. 

(6) A. I. R, 1933 Lah. 866=147 I. C. 399 ; A. I. U. 1932 Lah. 39 relied on. 

(7) Ibid. 
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(x) Under Hindu Law it has been held that while it is true that a 
suit by one reversioner is for the benefit of the entire body of reversioners, 
and while it may be that a decision in such a suit would bind the entire 
body, it cannot be said that the omission by the presumptive reversioners 
to bring a suit to challenge an alienation must be regarded as depriving the 
other reversioners of their right to attack the transaction, and in fact the 
assent of the next reversioner would not bar a suit by the remoter rever¬ 
sioner; The suit of the remoter reversioner, if instituted, within three years 
of his attaining majority is therefore within time (l). 


<SL 


(*/•) Where, in the case of an alienation of ancestral property, the 
nearest reversioner is minor and the other remoter reversioners have pre¬ 
cluded themselves from suing by their failure to take action within the 
statutory period and there is no evidence of any express consent given by 
them in good faith, a suit by a remoter reversioner, who was minor at the 
time of alienation for a declaration that the alienation should not affect 
his reversionary right is maintainable after the period of limitation has 
expired (2). 


(xii) A widow’s transfer of her estate in excess of her powers is 
voidable not void. A reversioner to a widow’s estate may be precluded 
from exercising his right to avoid her alienation of it by express ratification 
or acts treating it as valid or binding (3). 


( xiii ) An alienation by a widow made with the assent of the* next 
heir really amounts to two transactions : (l) a surrender by the widow in 
favour of the next heir and (2) a further transfer by the latter to the 
alienee. It is obvious that the remoter heir has got no right to contest 
either (l) or (2) and therefore he cannot have a locus standi to challenge 
the transaction as a whole. 


An alienation by a widow in possession of her husband’s property 
which is non-ancestral of him (husband) and the person who challenges it, 
made with the assent of the next heir presumptive, the remoter heir 
has no right to question the transaction and challenge the alienation (4). 


209. (17) Alienation—legal necessity—nature of enquiry. 

(i) Where only a small portion of the consideration for 'sale of the 
ancestral land is found to be for valid necessity, the sale cannot be 
upheld (5). 

(ii) Where a part of land was sold by the elder of the two joint 
brothers and consideration and necessity were proved for over half the 


(1) A. T R. 1932 Lah. 39=1321. C. 665. 

(2) A. I. R. 1932 Lah. 140=135 I. C. 601. 

(3) A. I. R. 1931 Lah. 677=132 I. C. 881; A. I. R. 1927 

All. 887 follojysd. .' 

(4) A. I. R. 1981. Lah. 495== 1341. C. 197. 

(6) A. I. R. 1931 Lah. 599=131 I. C. 634. 
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P. C.227 ; A. HR. 1923 
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Amount of the sale : Held , that one-fourth or even one-third less than the total 
amount might be considered as justifying the maintenance of the transfer, 
but not one-half (l). 


(iii) In a case under the Hindu Law it has been held that a sale 
of joint family property will not be set aside merely because a part of the 
proceeds is not proved to have been applied to purposes of necessity. The 
real question that has to be considered is this : Whether the sale itself 
was justified by necessity. If the purchaser has acted honestly, if the 
existence of a family necessity for the sale is made out and the price is not 
unreasonably low he (the purchaser) is not bound to account for the applica¬ 
tion of the price (2). 


(iv) In Patna and Oudh it has been held that the principle of the 
Privy Council (judgment in Krishen Das v. Nathu Kam> 49 All. 149 P.C.) 
applies only to sales and not mortgages. (3) In Calcutta, the question was 
left open in 1935, 62 Cal. 733 at p. 746. But see Indar Singh v. Nasiha 
(4) quoted on pages 810 and 811 where this principle was held to apply to 
mortgages The decisions quoted above were apparently not brought to 
the notice of the learned Judge. In Sohan Lai v. Ishar Singh (5), it was 
held that a debt not for necessity, though it formed only a small portion of 
the consideration, should not be allowed to burden the land in the absence 
of any proof as to necessity. This was also a case of mortgage. 

(v) Where purchaser acts in good faith after due enquiry, and is 
able to show that the sale was justified by legal necessity, the mere fact 
that part of the price is not proved to have been applied to a necessary 
purpose does not invalidate the sale (6). 


Sale converted into a mortgage. 


(v/) Where necessity has not been established only to the extent of 
one-seventh of the sale-consideration, the court will not disturb the sale and 
convert it into a mortgage, specially when the vendor was neither a spend¬ 
thrift nor a man of immoral character (7). “ Indeed, it has been repeatedly 

held that the courts are not bound to convert a sale into a mortgage, even if 
necessity for one-fifth or one-sixth Of the total consideration has not been 
established” 

(vii) In a case where necessity is proved and it is shown that the 
sale has not been below the market value and where there is no suggestion 


(]) A. I. R. 1981 Lah.-394=134 I. C.293 ; See also 1931, 134 I. C. 1025. 

(2) 1927, 8 Lai). 632 at pp. 646, 646 ; See also 1927, 8 Lab. 697 (P.C.) ; 63 M.L.J. 

786 (PC.); 1929, 57 All. 430 (P 0.) 

(3) See 1928, 4 Luck. 107 ; 1935, 14 Pat. 595. 

(4) A. 1. R. 19:36 Lah. 769=165 I. C. 23. 
io). A. I. R. 1934 Lah. 800=16 Lah 820. 

(6) A. I. R. .1930.Lah. 1040=11 Lah. 164 ; A. I. R. 1927 P. C. 37 aud A. I. R. 
1929 P. C. 143 followed ; See also 1931, 12 Lah. 646, a decision on Hindu Law. 

(7) 1928,110 1.0.269. 
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that the amount could have been raised by mortgage, the 
cannot be converted into mortgage : (l)—a case under Hindu Law. 

(viii) Where consideration and necessity for a sale is proved only to 
the extent of one-half of the price, the sale cannot be upheld, but the 
amount found binding should be made a charge on the land (2) “ One- 

fourth or even one-third less than the total amount might be considered as 
justifying the maintenance: of the sale, but not one-half. Ihe disproportion 
is too great.*’ 

(ix) Where out of the total consideration for which the sale has 
been effected, about three-fourths has been held to be for legal necessity, 
as being the amount for which the property was mortgaged, and the rest 
was held to have been unnecessarily given, sale cannot be deemed tb be for 
legal necessity merely by reason of the fact that it was effected to pay off 
the amount of mortgage on the property and will be set aside (3). 

In Mohammad Bashir v. Sanwal Singh (4), where necessity was 
established for an amount slightly in excess of half of the sale consideration* 
the court held that the sale could not be upheld, and granted the plaintiffs 
(reversioners) a declaration that the sale would not affect their reversionary 
rights after the death of the vendor, but that inasmuch as a sum. of 
Rs. 7874 out of the total consideration of Rs. 14,000 has been proved to be 
for necessity, the plaintiffs would not be entitled to recover possession of the 
property from the vendee without payment of this sum. 

See also 1926, 49 All. 149 P.C. ; Mulla’s Hindu Law , 8th edition, 
pp. 278 to 281 ; and 1935, 62 Cal. 733 at p. 743. 

210. (18) Transfer of reversionary rights. 

A reversioner is not entitled to transfer his right of succession to a 
stranger so as to entitle the latter to object to an alienation (5). Control 
of a widow’s alienation is a family matter and is not transferable to a 
stranger with ex Post facto effect, merely by a subsequent mortgage by 
person entitled to such right of control (6). A reversioner’s right to contest 
is not transferable to a stranger, therefore where a reversioner who has 
succeeded a widow alienates his reversionary rights the alienee has no 
locus standi to contest an alienation by the widow (7). 

Contra . 

If a reversionary heir mortgages his reversionary rights, the mortgagee 
is entitled to possession, when the estate comes into actuality (8). Where 



sale 



(1) A. I. R. 1929 Lah. 809=120 I. C 641. 

(2) A. I. R. 1931 Lah. 394=134 I. C. 293. 

(3) a. I. R. 1932 Lah. 193 (2)=138 I. C. 395. 

(4) A. I. R 1935 Lah. 927=461 I. C 361. 

(6) 66 P. R. 1897 fP.B.). 

(6) 22 P. R. 1900. 

(7) 67 P. R. 1909. 

(8) 59 P. R. 1873. 
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ttyofe distant reversioners of a widow, governed by custom, have g^t 
assignment of the rights of the nearest reversioners they acquire a valid 
title thereby to succeed to property left by the widow in preference to other 
reversioners of the same degree as themselves (l). Where a childless 
widow holds land in lieu of maintenance, her step-sons, who are heirs, 
have an alienable interest (2). 


A reversioner, out of possession, of a childless male proprietor can 
transfer his interests to a stranger after the devolution of the inheritance, 
and the assignee is entitled to recover possession of the property, and 
contest the validity of the title of the possession, subject to the same 
rules, which could have been enforced by the stranger. The childless 
male proprietor had gifted without delivering possession, and on his death 
the donees got possession. The reversionary heir sold his rights to a 
stranger, who sued for possession, contesting the validity of the gift (3). 


There is nothing to prevent some of the reversioners conveying 
their rights to another reversioner so as to entitle the latter to recover 
an estate, alienated by a widow with a life-interest from the alienee (4). 

In Thakar Singh v. Uttam Knur (5) it has been held that the 
validity of an assignment of the reversioner’s rights made after the death 
of the widow is to be decided on considerations wholly different from 
those which govern on assignment of such right before her death In 
the latter case all that the reversioner possessed at the time of the 
transfer was a bare chance to succeed, a mere expectancy which might 
or might not be realized. But on the inheritance opening out on the 
death of the widow the position is entirely changed. The right of the 
reversionary heir is no longer a mere chance ; the hope to succeed, which 
he had been nursing so long, has materalised ; the expectancy has been 
converted into a reality, and he now possesses tangible rights in the 
estate. This being so, the considerations which prohibit the assignment 
of reversionary rights in the life-time of the widow no longer hold good, 
and there is no valid reason why the reversioner, who is then the real 
owner of the property, should not be allowed to assign the whole or a 
part of it to third parties for a valuable consideration (6). Nor can it be 
argued that the reversioner cannot transfer his interest till he has exer¬ 
cised his option to avoid the transaction by widow (7) 

... , 


1 . 

2 . 

3. 

4. 

5 . 

6 . 


C. A. 491 of 1892. 
143 P. L. R. 1905. 


11 P. R. 1907. _ 4Qrf ■ 

78 P. U. 1914; See also 39 P. R. 1876; 66 P. R. 1878. 

A. I. R. 1929 Lah. 295=10 Lah. 613. 

A. I. R. 1929 Lah. 295=10 Lah. 613=118 I. 0. 449; A. 


1. R. 1917P. C. 95 


relied on ; 67 P. R. 1909 dissented from. 

7. Ibid .; 16 I. C. 6)34 referred. 

; A. 








MEANING OF “ AULAD 


The interest of a reversioner under the Punjab Customary Law is 
no more than a ipes succession!* and cannot form the subject matter 
of a transfer (l). 


“I see no reason for holding that as a matter of fact there is a general 
and well recognized custom of the transfer of reversionary rights in the 
Punjab” (2). 

The sale of reversionary rights in a widow’s estate is opposed to the 
principles of customary or tribal law, and according to the principle of 
S 6, Transfer of Property Act, which can be taken as a guide, though the 
Act is not in force in this province, such a transfer is void (3). 


The sale of a reversionary right ipso facto does not become a sale 
of the land which falls to the reversioner when succession opens out e. g, 
on widow’s re-marriage. In such a case there is no sale of ancestral 
property on. the date on which the widow remarried. Act I of 1920 has 
therefore no application to the case, the ordinary period of limitation 

i. e., 12 years, would therefore apply to the suit by a reversioner to set aside 
the sale, the nature of the suit being that of an ordinary title suit against a 
trespasser (4). 

211. Gift of immovable property to daughter and her ‘aulad’— 


meaning of “aulad”. 

In the case of a gift of ancestral property to a daughter and her 
aulad ., the word "aulad" connotes both male and female children, and 
should not be restricted to the male issue only to the exclusion of the 
female issue (5). 


Property gifted to a daughter would only revert in the original 
owner’s family where the daughters’ direct descendants, male or female, 
heve died out. In this respect there is no difference between the estates 
taken by daughters who have succeeded because they married a collateral 
and daughters who have succeeded because they and their husbands have 
helped the fathers of the daughters (6). 

In places where the right of females to succeed is widely recognized 
the word "aulad'' should be construed as including both male and female 
issue (7)- 


1. 1921, 61 I. C. 375; 1923, 75 I. 0. 246 (Posh.) ; cf. 1924, 1 Lah. case 286. 78 
P. R. 1984 dissented from. 

2. A. I. II. 1925 Lali. 341; 1914, 6 Lah. 87 at p. 93, cases discussed. 

3. A. I. It. 1936 Lah. 753=168 I. C. 506 ; 66 P. R. 1897 (P. B.) ; 1925 Lah. 841 
and 1929 Lah. 295 followed. 

4. A. I. R. 1934 Lah. 916=16 Lah. 470 ; 1921 Lah. 133=61 I. C. 375 diet, from; 
1926 Lah. 89 approved ; 1921 Lah. 133 reversed. 

6. I. L. R. 1932, 14 Lah. 315=A. I. R. 1933 Lah. 197 ; case-law discussed. 

6. A. I. R. 1928 Lah. 117=9 Lah. 27. 

7. A. I. R. 1928 Lah. 40=9 Lah. 333 ; See also A. I. R. 1927 Lah. 67=7 Lah. 


456 . 



misr^ 



PUNJAB CUSTOMARY LAW 

Lawald means without descendants, either male or female (1). 

Gift to two persons. 



i 


In the case of Muhammadan agriculturists of the Punjab a gift made 
in favour of two or more persons without defining their shares does not 
create a joint tenancy with benefit of survivorship. The donees take 
merely as tenants in common (2). A joint gift to two persons without 
specifying their shares is permissible under the Mohammadan Law (3). 
See also XVI Gal. 677 (P. C); 


XXII Bom. 533 ; XV Cal 409 (P. C). ; 




1. A. I. R. 1936 Lah. 343=16 Lah. 265. 

2. 1922. 69 I. 0. 638. 

8. 1926, 27 P. L. R. 433 at p. 436. 





PART IV. 

MISCELLANEOUS- 


CHAPTER X 

RELIGIOUS INSTITUTIONS. 

212. Each institution is governed by its own customs and 
usages 

There is no general law applicable to religious institutions in this 
Province, and all matters relating to these institutions must be deemed 
to be governed by its own custom and usages. The proper rule to 
follow in deciding cases regarding succession, appointments, alienation etc., 
is the rule that has hitherto been observed therein. 

The decision as regards any particular institution must be guided by 
the custom pertaining to that institution (l). The question of succession 
to office must be decided by the custom and the practice of the insti¬ 
tution as proved by the evidence (2). 

The principle of succession upon which one member of a religious 
fraternity succeeds to another is based entirely upon fellowship and 
personal association with that other, and it is for this reason that a 
stranger, though of the same order, is excluded (3). 

As regards the appointment or nomination of the mahant of a shrine, 
the constitution of the particular shrine in question must govern the 
succession 0 )- Tne question regarding succession to the office of Mahant 
depends not on the general customary law but upon the custom and usage 
of the particular Math (5). 

The custom of a religious institution must be respected and the 
court cannot usurp the authority of the Bhek (Council of Udasi Mahant s) 
by appointing an Udasi mahant , it being by custom the duty of the bhek 
to do so (6). 

The mahant of a religious institution is not bound to submit accounts 
for the information or approval of the worshippers at the shrine' unless it 

is proved by evidence that it is the custom and practice of the institution 
for him to do so (7). 


1. 76 P. R. 1867; See also 52 P. R. 1867; 87 P. R. 18S9; 78 P. R. 1869 ; 21 
P. R. 1874 ; 175 P. R 1889; 122 P. R. 1890 ; 49 P. R. 1892 ; 1C5 P. R. 1892; 106 P R 
1892 ; 3 P. R. 1899; 89 P. R. 1901 ; 94 P. R. 1909. 


2 . 

3. 

4. 

5. 

6 . 

7. 


1. L. R. I Lah 511. 

I. L. R. IV Cal. 543. 
5 Lah. L. J. 543. 

43 Cal. 707 P. C. 


I* *** 1^25 7 l ah. (Distinction between Sikhs and Udasis 
1934, 15 Lah. 732 (Sifchs Gurdwarci ). 


pointed out). 
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the case of a succession to the tnahantship of a Dharmsala 
xvakf property, the first duty of a court is to ascertain the rule 
succession which obtains as regards the particular shrine (1). 


See also I. L. R IX All. 1 ; XIII All. 256 ; XV Mad. 44 & at p. 185; 
XVI All. 151 ; IX Cal. 756 ; XI Mo. I. A. 209 ; XI Mo. I. A. 428 ; XXXVI 


Bom. 308. 


I—SUCCESSION 


213. Ordinarily custom regulates succession to the management of 
religious institutions in the Punjab (2). A successor is either elected or 
nominated. The mode of election or nomination is the same in the Punjab 
as in other parts of India. 


The office of a inahant is generally elective and not hereditary (3). 
But a inahant may nominate a successor subject to confirmation by the 
brotherhood (4). It is not absolutely necessary that a inahant should be 
appointed (5), Both male and female are eligible for election to a 
inahant ship. When a woman is elected she may succeed to the guddee 
of a mahant. 


A mahant has power to appoint his immediate successor but he has 
no power to direct that during the minority of his successor, another 
person should act as an intermediate director of the guddee (6). 

The office of a inahant is generally elective and not hereditary. 
Although a chela succeeds to a inahant , yet he cannot claim it a right 
without being elected or nominated (7). 


Under the law, courts can declare the right of a particular person 
to appoint the imam of a mosque, but cannot nominate the imam or 
declare a particular appointment to be right (8). Where a person has 
been appointed by the Bhek the courts should only interfere for very cogent 
reasons (9). 

But see— 

XXXIV. Cal. 119 P. C.—Where under particular circumstances it 
was held court had discretion to appoint. 

XXXI. Mad. 212—It is competent for court in removing a trustee to 
order a competent person to appoint a new one. 

Cf. XXXVIII Mad. 594. 


1 22 P. L. R. 1912. 

2. 32 P. P. 1867 ; 52 P. R. 1867 ; 76 P. R. 1867. 

3. 143 P. L. R. 1906. 

4. See 173 P. R. 1869; 4 P. R. 1870; 175 P. R. 1889; 105 P. R. 1892 ; 3 
3 ? It 1899. 

6. 76 P. R. 1867; 338 of 186a 

6. 52 P. R. 1867. 

7. 143 P. L. R 1906 ; Jogi Faqirs of Bhera. 

8. 35 P. R. 1871. 

9. 8 P. R. 1899. 
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According to custom the mahant of an Udasi shrine is appointed by 
the Bhek (Council of Udasi mahants) (l). 


Among sadh sanyasis , in the absence of conclusive proof of a 
custom to the contrary, when the mahant of an endowed institution 
becomes a grihasti , or in other words, abandons the celibate life, marries 
and has family, his sons born in wedlock have ipso facto no right of 
succession to the institution even if they are ready to take up the duties of 
the mahant ship , and the succession goes to the spiritual son or chela either 
nominated by the mahant himself or elected to that office by the brother¬ 
hood (2). 

It is a matter of common knowledge that a person on being initiated 
into a fraternity of sadhus severs his connection with all his natural rela¬ 
tions and kinsmen and becomes not only a disciple but also spiritual son of 
his guru . Thus all other disciples of his guru become his religious brothers, 
and the gurus guru is his grandfather and the disciples of the latter are 
his uncles. Inheritance is governed by the religious relationship thus 
established (3). 

Dadupanthi chela. Held , that the plaintiff, on whom the onus was, 
had failed to prove that by custom a Dadupanthi chela 9 who belonged to a 
shrine situate in the Hoshiarpur District, forfeits, by taking a wife, his 
rights to property given to him for maintenance. “A Dadupanthi chela 
who marries does not thereby cut himself adrift from the sect i- e., the chela 
does not by marriage lose his rights in the sect (4).” 

The question as to who has the right to succeed to the office of 
mahant depends, according to the well-known rule in India, not on the 
general Customary Law, but upon the custom and usage of the particular 
math (5). It is a well-known rule that each religious institution has its 
own usage as regards the succession to mahantship . Installation is a 
ceremony, intended for giving publicity to the fact of the election of a 
candidate to the gad.li as a mahant , and the mere omission to invite the 
general body of gaddi-nashins would not itself vitiate an election otherwise 
valid (6). Though questions relating to succession to the office of mahant 
of a math have to be decided on pyoof of custom applicable to each 
particular math , the prevailing practice in a large number of maths of the 
same order cannot be ignored (7). 

The custom that prevails in the majority of cases is' that the mahant 
nominates his successor by appointment during his life-time or by will. 


1. I, L. R. 7 Lah 275. 

2. 1910, 6 I. G 643; 112 P. R. 1906 distinguished. 

3. 1923, 6 Lah. L. J. 89. 

4. 77 P. R. 1912. 

5. 1916, 43 Oal. 707 [P. 0.]. Case-law disoussed. 

6. 1933, 149 1 C. 1187=A. I. R. 1933 Lah. 916. 

7. 1932, 138 I. Q. 406. 
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hen there is no such custom, or where no nomination has been made, the 
usage of some institutions is to have the successor appointed by a system 
of election by the Bhek (l). 

The right to the office of gaddi-nashin and tnutwalli is a personal 
one and comes to an end on the death of the person claiming it (2). 

The Dastur-ul-aml of the Darbar Sahib, Amritsar, sets forth 
authoritatively, inter alia , the rules of devolution of rozina dues The 
matter is not to be dealt with as an ordinary case of succession. It 
provides that on the death of a sharer his share will go to his male 
descendants, if they are well behaved. The adopted son cannot come 
under this provision, Hindu Law and the definition of son in the General 
Clauses Act being of no application (3). 

SOME PARTICULAR SUCCESSIONS. 

Amritsar District. 

Darbar Sahib (Golden Temple) Amritsar : succession to office of 
granthi. 




The plaintiff sued for a declaration that he, as son of Harnarn Singh, 
deceased, the late granthi of the Darbar Sahib (Golden Temple), Amritsar, 
was entitled to succeed his father in the office of granthi in preference to 
the defendant, a brother of Harnarn Singh, who claimed to have been duly 
appointed as chela and nominated by the deceased as his successor and 
duly elected and installed. Held, dismissing the suit :— 

(1) That the office of granthi to the Darbar Sahib, Amritsar, is of 
a religious character and not secular. 

(2) 1 hat the question of succession to the office must be decided by 
the custom and practice of the institution as proved by the evidence, and 
a son, merely as suck had no right to succeed. 

(3) That it had been established that one of the qualifications for the 
office of the granthi is that the candidate must be a good Sikh and a 
properly initiated Singh, and next he must become a chela and nominated 
by his predecessor and this must be followed by an election and installation. 

(4) That there is no clear rule laid down to the initiation of a c''ela 
or as to the nomination of a successor or election of a granthi hut a person 
is created a Singh by the ceremony called Khandaka Pahul or Baptism 
by the sword and the candidate must have reached an age of discrimination 
and capacity to remember obligations, so that the plaintiff as an infant les 9 
than a year old, could not have been created a Singh (4). 

The g tddi-nashins appoint the successor who succeeds without 
objection. The doctrine of survivorship inter se of the Ga idi-nashins does 


1. 1930. 11 Lah. 673 at p. 676. 

2. 1930. 12 Lah. 1. 

3. 94 P. K. 1909. 

4. I. L. E. 19*20, 1 Lah. 611; See also I. L, R. 1920, 1 Lah. 640. 
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SOME PARTICULAR SUCCESSIONS 

exist. And a successor need not be a chela , he may be a blood relation 
of a gaddi-nashin (l). 

The office of a granthi is not a descendible inheritance. Ardas offerings 
go to the gaddi-nashin and not to all joint members of the family (2). 

(2) Dhartnsala Thakar Bahawal Singh . 

This Dhartnsala was of Nirtnal sadhus. By custom the rule of 
succession was that a mahant may nominate his successor and that the 
nomination will not be considered as binding unless the brotherhood 
formally approved the appointment. If there is no nomination then the 
brotherhood may formally appoint (3). 

(3) Chitta Akhara , Amritsar City. The Bhek has full power to remove 
a mahant for misconduct and his successor can be validly appointed only 
with the sanction of the Bhek (4). 

Dera Ismail Khan District 

Shah Habibwala Khangah. 

The succession to the superintendence and management of the shrine 
must be determined by the rules and customs which had hitherto been 
applied to the particular institution as in other like cases. In this case 
collaterals in the 4th degree were held entitled to succeed to the exclusion 
of sister’s son (5). 

Ferozepur District. 

Nirmal sadhs , Ferozepur. A mahant may nominate a chela without 
the consent of the gurbhai (6). 

Hoshiarpur District 

Thakardwara of Bairagis in village Sahri in the Hoshiarpur District. 

Where a mahant of Thakardwara of Bairagis nominates his successor, 
still the appointment ultimately rests with the Bhek and Sewaks and their 
confirmation and election is essential. This being a generally recognized 
custom strong evidence is always required to establish a custom, which is 
contrary to it (7). 

Jullundur District. 

Dialpur Dhartnsala , Jullundur District Udasi ( Nirtnal ) Faqirs, 
A will of the last mahant and alleged ratification by the brotherhood not 
preferred to an election by the brotherhood (8). 




1. 49 R. R 1892. 

2. 4 P. R. 1870. 

3. 10BP R. 1892. 

4. 3. P. R 1899. 

6. 106 P. R 1892. 

6. 37 P. R 1891. 

7. A. I. R. 1937 Lah. 811. 

8. 87 P. R. 1889. 

I 
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Kangra District. 


PUNJAB CUSTOMARY LAW 



Bhnjkis of Bhowani Shrine, Kangra. Only Bhojkis by wives, who 
are daughters of Kangra Bhojkis , can officiate, and not sons of Kangra 
Bhojkis by daughters of Jawala Mukhi or Naina Devi Bhojkis (1). 

Gharbari Gosaitis , Tilok Nath Temple, Kangra. Widow excludes 
mother (2). 

In the matter of succession among Bairagis of Kulu, in the absence 
of chela or male issue, the widow of the deceased succeeds to the customary 
life-estate and not the deceased’s Guru (3). 

Karnal District. 

Dera of Mandir Mahadev in Mauza Urnai Sangam. 

Where the succession to gaddi (office) of mahantship of an institution 
has been from guru to chela for eight generations, the Gaddi must be held 
to be a maurusi gaddi (4). 

Lahore District. 

Shrine of Hazrat Khwaja Khawind Mahmud, of Lahore. 

The succession to the office of tnntwalli or sujjada-nashin of the 
mausoleum known as the shrine of Hazrat Khwaja Khawind Mahmud , 
of Lahore, is governed by custom and not by Muhammadan Law, and by 
that custom the existing sujjada-nashin nominates his successor in his 
life-time, and, on his death, the murids and worshippers of the shrine and 
other mutaqids (believers) assemble and formally recognize the new tnntwalli 
and dulv instal him into the office in accordance with the wishes of the last 
sujjada-nashin (5). 

Ludhiana District 

Plaintiff alleged that he was the chela of the last mahant while 
the defendant alleged a special appointment. The plaintiff’s title as 
Chela was not already made out ; held, that the defendant was entitled to 
remain in possession of the Thakardwara (6). 

Dharmsala in Raipur village . 

The lambardars and neighbouring faqirs elect. If there is a contest 
between the lambardars and the faqirs to elect a succession to the head 
of the Dharmsala the election rests with the faqirs alone (7). 

Amongst Udasi faqirs of Tahsil Jagraon, district Ludhiana an Udasi 
may marry and a legitimate son of such a faqir is entitled to succeed to 


1. 27 P. R. 1880. 

2. 136 P. R. 1884. 

3. 33 P. R. 1914. 

4. A. I. R. 1936 f ah. 839=166 I. C. 280. 
6. 1933, 14 Lah. 658. 

6. 32 P. R. 1867. 

7. 73 P. R. 1869. 
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er s property in preference to a chela (l). It was observed in this 
c^ise— u The parties are Udasi faqirs and it is admitted that the members 
of this sect do not abstain from marriage.It is clear both upon autho¬ 

rity (see 112 P. F. 1906) and upon the evidence of plaintiff’s own 
witnesses, that the defendant as the legitimate son of Khazaria (an 
Udasifaqir) is entitled to succeed to the latter’s property in preference to 
the plaintiff, (the chela of the deceased)”. 

Among married Udasis (called Bindi) of the Ludhiana District, the 
son succeeds to the office of the mahant of a religious institution. The 
previous rule of succession was from guru to chela , but when an Udasi 
marries he becomes a Bindi and the rule of succession governing such 
applies to such a case. The election by the fraternity of the son, removed 
the defect, if any, in his title and the civil court could not revise the pro¬ 
priety of the election. 

Rawalpindi District. 

Bairagis of Rawalpindi. Mahant may appoint a successor from among 
his chelas with approval ofthe Bhek and respectable chaudhris of the 
place. If such chela is appointed during the life of the mahant , he is elected 
by the Bhek on the mahant's death. A mahant cannot appoint his own 
brother, who has never been his chela (2). 

Miscellaneous particular succession. 

Kadri faqirs of Khankah Shah Gudda. No custom proved by 
which a disciple succeeds to the exclusion of natural heirs of a deceased 
gaddi-nashin (3). 

214. Right of natural son tosucceed. 

(a) Natural heir excludes chela. 

57 P. R. 1880—Kadiri faqirs of Khangah Shazada, Lahore. 

29 P. R. 1881—Udasi faqirs of Jullundur, when married and trading, 
in regard to self-acquired property. 

C. A. 1538 of 1881 —Dadupanthis of Ferozepur. A chela is not en¬ 
titled to succeed to his spiritual father’s share in 
ancestral joint property in presence of natural 
brothers of deceased, who were co-sharers in such 
property. 

136 P. R. 1889 —Nirmal sadhs , in regard to self-acquired property 
not devoted to religious purposes. 

C. A. 1288 of 1899—Bindi faqirs of Ludhiana 

112 P. .R. .1906—Married Udasi sadhs of Umedpur, Ludhiana, 
marriage being customary. 

51 P. R. 1913— Do. 


<SL 


Do. 


r ' 51 P. R. 19f3. 

1: P. R. 1906. 

2. 175 P. R, 1889. 

8. 57 P. R. 1880. 





mrsr/fy 



PUNJAB CUSTOMARY LAW 


<SL 


^Property attached to a khankah , if not waqf, may 
not be subject to the ordinary laws of succession. 


(b) Chela excludes natural heir. 

82 P. R. 1883 —Sanyasi faqtrs, Mauza Gamra, Karnal, to occupancy 
( tenure, he being a male lineal descendant. 

136 P. R. 1889 —Nirtnal sadhs , to all property of guru even self* 
acquired and devoted to religious purposes. 

101 P. R. 1905 —Udasi Sadhs of Hoshiarpur. 

2 P. R. 1907 (Rev )—Where occupancy rights vest in a religious 
institution and on the death of the tnahant his 
chela succeeds to the gaddi , the occupancy rights 
are not extinguished, but he succeeds to the rights 
in his representative capacity as mahant . But 

where occupancy rights are personal and not 
granted to the institution, the chela ddes not 
succeed (22 P* R. 1896). 

41 P. W. R. 1910 —Sanya sis of Lahore. 
v 129 P. L. R. 1913—Khangah Mian Hayat, Muzaffargarh. Succession 
to gaddi-nashin s property devolves on the balka 
and not a natural heir. 

1 Lab. 511— Granthi of Darbar Sahib, Amritsar, must be a good 
Sikh, properly initiated, must b6 a chela of and be nominated by his 
predecessor, and nomination must be followed by election and installation. 
Such an appointer excludes natural son. 


215. Female Mahants. 

In the case of Hindu Temple, Delhi, it was held that a female 
could succeed as mahant when appointed by deceased mahant , even when 
there was a chela, who had been turned out (1). 

Udasi Sadhs of Samtana, Hoshiarpur. Where the last incumbent 
dies without a chela, the endowment reverts to the order, and a claim 
by a son or widow to succeed under the ordinary law of inheritance is 
not maintainable. Even where an Udasi has children his chela 
succeeds (2). 

In a case relating to Dharamsala Sain Bhagat, Lahore (founded by 
the Hindu barbers of Lahore), held, it could not be said that the mahantship 
of the institution was illegal (3). 

Women may be mutwaltis of mosques, if the trust involves no 
spiritual duties such as a woman could not properly discharge in person 





(1) 76 P. K. 1874. 

(2) 101 P. R. 1905. 

(8) 1930, 11 Lah. 673. 
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or by deputy (1). A religious office can be held by a woman under 
the Muhammadan Law (2). 

See also IV Mad. H- C. R. 23; III Mad. 95; X Cab Rep. 
529; III Bom. A. C. 75; 16 W. R. 282; X Bom. 119; III Bom. 


L. R. 772; VIII Cal. 732; 81 P. R. 1902. 


216 Property belonging to a religious institution as distingu¬ 
ished from belonging privately to the head of such institution. 

The property of a sadh cannot necessarily be presumed to be 
devoted to religious purposes for the reason that it descends from guru 
to chela, and secular property even if acquired unless by a sadh does 
not change its nature, dedicated to a special purpose (3). 

Where the succession to a property throughout has been from guru 
to chela to the exclusion of natural heirs, the presumption is that 
the property is of a religious nature and has been dedicated to reli¬ 
gious uses (4). 

The revenue authorities can only function through a human 
agency. They cannot enter into any transaction with a legal entity 
like an idol installed in a Thakardwara. The name of the tnahant or 
trustee is therefore generally entered in the column of owner, so that 
the revenue authorities may have dealings with him in all those matters 
which concern the Thakardwara or the religious institution in question. 
Hence the mere entry of the name of the tnahant in the column of 
owner does not prove that the property was his private and exclusive 
property (5). 

Where the succession has been from guru to chela and natural 
heirs have been excluded from succession, there is a presumption that 
the institution has been dedicated to religious uses, even though there is no 
direct evidence of dedication (6). 

Among Gosains of Kangra District, the mere fact that the property 
descends frem guru to chela does not make such property religious, and it 
is not governed by the same rules as ancestral property descending from 
father to son is under Hindu Law. Therefore such property is the 
personal property of the guru especially when other properties are 
entered in the name of the temple, and such property is liable to 
attachment in execution of a decree passed against the guru in his 
life-time (7). 


(1) XXXIV Cal. 118. 

.* (2) 1933. 146 I. C. 919. 

(3) A. I. R. 1934 Lah. 1. 

(4) A. I. R. 1934 Lah. 68 154 I. C. 357. 

(5) A. I. R. 1934 Lah. 449=35 P. L. R. 443. 

(6) A. I- R. 1934 Lah. 920=35 P. L. R. 619; 1921 Lah, 337 ref. 

(7) A. I. R. 1933 Lah. 154=140 I. 0. 77L, 136 P. R. 1889 : 1923 Lah. b44 and 

1921 Lah. 337 ref.; 1928 All. 257 disk. ' 
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Where a property devolves from a guru to his chela , the presump¬ 
tion is that the property has ceased to be secular (I). Where land 
is given to a sadhu for his maintenance by the head of an institution, 
the presumption is that the property belongs to the institution to which the 
sadliu is attached (2). 

There is nothing inconsistent in a pujari or other religious official 
holding property in his own name (3). Idol is not a minor in per¬ 


petuity (4) 

A secular property even if acquired by a sadhu, does not change 
its character unless dedicated for a special purpose, religious, chari¬ 
table etc. (5). 

The land having descended from guru to chela for five generations 
of the religious fraternity of Udasi sadhs (Kangra District) and there 
being a dharamsala for travellers and a pucca gurdwara, the religious 
character of the property in suit was established. Ordinarily the pre¬ 
sumption would be that the property acquired by a person belonging 
to a religious sect reverts to that order on his death, but assuming that 


this does not apply to gharbari faqirs , the rule of succession to pro¬ 
perty which had been held for a long time as a religidus trust, and had 
devolved from guru to chela for many generations could not be changed 
in favour of secular heirs merely because the last incumbent in breach 
of the rules of his order, had chosen to marry. The plaintiff, as 
spiritual dolfateral, was entitled to possession in preference to the son 
and widow who had no title to succeed to the disputed lands as heir 
of the deceased mahant. If the incumbent of the subordinate gaddi 
leaves no spiritual successor, the property escheats to the superior 

gaddi (6). 

Darbar Sahib (Golden Temple) Amritsar—Succession to pro 
perties in the hand of a Granthi. 

The plaintiff, as duly appointed successor to Harnatn Singh, the 
late granthi of the Sikh religious institution known as Darbar Sahib 
or Golden Temple at Amritsar, sued the son of Harnam Singh for 
possession of certain properties and the question was which of the 
properties in possession of Harnam Singh’s were dedicated to the office 
of granthi and Which were his self-acquired property and not dedicated 
to the religious uses. A previous judgment which was given tn a 
suit contesting the right of the then granthi Jawahar Singh (the pre- 


(1) A. I. R. 1938 Lab. 262=146 I 0 257; 1921 Lab. 337 rolled on ; See •}«> 136 

• 1889 - ' ■' . . . ‘ . , 

(2) Ibid. 

(3) A. I. R. 1930 Lab. 46=123 J C. 836. 

(4) Ibid. 

(ft) a. I- R- 1923 Lab. 544=6 Lah. L- J- 88, 

(6) 101 P R- 1906. 
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decessor of Harnatn SinghV to alienate certain shops was referred to 
by plaintiff as proving that these shops were xvakf and attached to the 
gaddi as found by the court. Defendant objected to the relevancy of 
this judgment. Held, that in regard to properties dedicated to the 
office of granthi of -Darbar Sahib, Amritsar, succession goes to the 
person succeeding to the office while properties acquired by the granthi 
himself out of his income and not proved to have been dedicated to 
the office descend to his natural heirs There is a presumption that 
property which has descended from one granthi to another to the ex¬ 
clusion of natural heirs has been dedicated to religious uses even it there 
is no positive evidence of actual dedication (11. 


217* Forfeiture on joining religious order. 

By abandoning worldly affairs and entering a strictly religious or 
ascetic order, a person becomes civilly dead, and forfeits his rights 
of inheritance (2). 

A person, however, loses his right of inheritance in his natural 
family if he enters a religious order only when he intends and does in 
fact renounce the world. The mere fact that a person becomes an Udasi 
faqir does dot necessarily make him lose the inheritance, if really he has 
no intention and never renounced worldly affairs (3). 

Ordinarily when a person becomes an Udasi faqir, he abandons 
worldly affairs and consequently loses his right of succession (+), and 
although the mere fact of a man becoming an Udasi faqir is not con¬ 
clusive that he has abandoned worldly affairs, the onus in on him to 
show that he had not renounced the world (5). 

The ruling reported as 15 P. R. 1874 explains the difference between 
an ascetic and,a Bairagi. The former is civilly dead, the latter may 
retain property and does not become dead in law. The reason of this dis¬ 
tinction is that in one case they renounce the world, and in the other 
they do not. 


A Bairagi faqir does not renounce the world, and does therefore 
forfeit his right of succession in his natural family (6). 

In 93 P. R. 1898, plaintiff, a Gosain, who had not renounced the 
world, was held not to have lost his right of succession in his natural 
family. 


(1) Indar Singh v. Fateh Singh A I. R- ‘1921 LaU. 387 I. L. R. 1 Lah. 640; 

136 P. R. 1889 and 31 P. W. R. 1916 approved. . 

(2) See paras. 30 and 87 of Rattigan’s Digest of Vustomary Law. 

(3) See 29 P. R. 1881 (Udasi faqirs at Jullundur District). 

(4) 1 P R. 1868. 

(6) 17 P- R. 1892; See also 106 P. L. R.19 11. 

(6) 24 P. R. 1880. 
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There is no authority for the view that a Kangra agriculturist 
by becoming a gosain must be presumed to have become civilly dead (1). 
Although under the general custom in the Punjab, by abandoning worldly 
affairs and entering a strictly religious or ascetic order, a person becomes 
civilly dead and forfeits his right of inheritance, a clear distinction is to 
be drawn as regards the power of inheriting property between the members 
of religious order who have, and those who have not, entirely renounced 
the world. The latter class are not disqualified from succession in their 
natural families. The true issue in such cases is : 1 2 3 4 5 6 7 Did the man on 
becoming a faqir renounce the world ?’ (2). 

II—ALIENATION. 

218. The right of the head of a religious institution to alienate 
property belonging to the institution. 

Except for necessary purposes, no property belonging to a religious 
institution can be permanently alienated (3). ** The position of the 

manager of a religious institution js in this respect analogous to a Hindu 
widow. It is not permissible to waste all the income of the land so as 
to leave no funds for the payment of Government revenue and then borrow 
to pay such revenue and call that a necessary purpose (4). 

The power of the head of a religious institution to alienate its property 
is a limited one. He can only alienate for the necessary purposes of the 
institution, but it must also be shown that such purposes could not be 
fulfilled except by contracting debts, and that the ordinary income of 
the endowment was not available or was insufficient for them, and that 
the debts could not be discharged from the income (3). 

A transfer of a share in shrine and offerings is akin to a transfer of 
a religious office and is therefore invalid (6). 

Dohli tenure cannot be alienated by sale or mortgage and any 
alienation by the dohlidar is absolutely void and can be impeached by 
dohlidctr's successor (7). 

(Note.—Dohli tenure is a tenure peculiar to south-eastern districts of 
the Punjab and consists in a rent free grant of a small plot of land by 
the village community for the benefit of a temple, mosque or shrine or 
to a person for a religious purpose.) 


(1) A. f. R. 1934 Lah. 558=15 Lah. 796. 

(2) Ibid ; 93 P. R. 1898 and 7 P. R 1892 relied on. 

(3) See para 90 of Rattigan's Digest of Customary Law. 

(4) 39 P. R. 1882, p. 116 ; 18 P. R. 1913. 

(5) 3 P. R. 1902. 

(6) 106 P.R. 1892. 

(7) I L. R. 2 Lah. 313. 






alienation 

In the case of Nirtnila sadhs of Amritsar it has been held that a 
chela succeeding a guru cannot alienate property acquired by the guru 
himself except for necessity ( 1 ). 

Similarly, in the case of Golden Temple, Amritsar, it has been held 
that a sale of bunga by a bungai for his own personal ends is in¬ 
valid ( 2 ). 

In Mst. Zinat Bibi v. Mst. Amina (3), however, a sajjada-nashin 
was held entitled to make a will. 

If the property is private property of the mahant, he is at liberty to 
dispose of it at his pleasure according to the law by which he is governed. 
But although a private property may be in no way belonging to any re¬ 
ligious institution, it becomes inalienable when the original acquirer dies 
leaving it undisposed of and his disciple succeeds, in the absence of or in 
preference to a national heir. In such a case the property assumes the 
character of xvakf property and is alienable only for legal necessity. In 
136 P. R. 1889, a mahant of a religious institution acquired the pro¬ 
perty which was his self-acquired and which he could alienate at pleasure. 
He died leaving no natural heir and was succeeded by his disciple according 
to the custom of the institution to which the late mahant belonged. Held , 
that the property was religious in the hands of the disciple and he was not 
competent to dispose of it except for necessary purposes. 

See also 13, Mo. I. A. 270; X Mad. Jurist 184; 192 P. P 1880 • 
8 P. R. 1900; 31 P. R. 1917, VI Bom. 596; XI Bom. 492; XIX Bom] 
271; XV Mad. 166; XVIII Mad. 391; 2 Mo. I. A. 145; 20 W R 471 . 
XI C. W. N. 489; XVII Mad L. J. 40. 

Necessity. 

In considering whether it was necessary to raise any particular sum 
for the purposes of the institution, the income, as well as the necessary 
expenses of the institution, must be taken into account, and only such 
sum as may be deficient for the latter can be validly raised by a charge on 
the property of the institution ( 4 ). 

Indiscriminate charity, regardless of the income of the shrine, is not 
a necessity ( 5 ). 

Building a house is not a necessity for a mahant to alienate trust 
property (5). 

The following purposes may be necessary 

(a) To defray the proper expenses of keeping up religious worship. 

(1) 186 P. R. 1889. ---* 

(2) 9 P. R. 1917. 

(3) 107 P. R. 1917. 

(4) 39 P. R. 1882. 

(6) 3 P. R. 1902. 

(6) 31 P. W. R. 1916. 
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(f>) Repairing temples or other buildings connected with the 
institution. 

(c) Defending hostile litigious attacks. 

(d) Paying revenue and other charges on lands attached to the 
institution (l). 

It is not sufficient for the lender to a mahant , who desires to make 
the institution liable, to show that the purposes for which the loan was 
raised was necessary, but he must show that he enquired and satisfied him¬ 
self that, on the occasion of the loan, the circumstances of the institution’s 
finances justified a loan ( 2 ). 

219. Right of worshippers to contest an improper alienation. 

All persons who are beneficially interested in the preservation of a 
religious institution have a locus standi to contest an improper alienation 
of the wakf property. Worshippers in a temple, being persons beneficially 
interested in the maintenance thereof, can sue to restrain alienations by a 
mahant (3). Worshippers at the shrine have a locus standi to impeach 
improper alienations ( Bhabras of Jagraon) (4). 

» Worshippers may restrain by injunction a mutwalli encroaching 
on the mosque enclosure. A inutwalli cannot, independent of the opinion 
pf the worshippers, determine if such encroachment is for the benefit of 
the mosque or not ( 5 ), 

Every Muhammadan, who has a right to use a mosque, can sue 
anyone who interferes with his right to sue, and therefore pan sue anyone 
who has committed an injury to wakf property e. g., he can sue to evict a 
trespasser ( 6 ). 

Pujaris of Baba Atal, Amritsar, can sue to restrain a defendant 
from converting a building into shops when they show the site was 
granted to defendant’s father for religious purposes and the building has 
been erected thereon by public subscription under the auspices of the 
Golden Temple (7). 

Representatives of community, which erected samadh , may sue to 
restrain alienations by mahant ( 8 ). 

In 9 P. R 1904 doubt was expressed as to whether a single 
worshipper could contest alienation by mahant without joining other 
worshippers. 

See also 1 Lah. L. J. 55. 

(1) See Para. 01 of Rattigan’s Digest of Customary Law < 

(£} 45 P. R. 1908 ; 3 P. R, 1902; See somewhat to the contrary XXIV Cal. 77 
and Yl Mo. I. A. 393 under Hindu Law. 

(3) 75 P. R. 1884. 

(4) 27 P. R. 1885 ; See also 66 P. R. 1892; 122 P. R. 1890. 

(5) 81 P. R. 1869. 

( 6 ) 87 P R. 1892. 

(7) 29 P. R. 1897. 

(8) 31 P. W. R. 1916. 
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Where certain worshippers brought a suit : to set aside a mortgage 
of wakf property by the mahant and obtained a decree cancelling the 
mortgage, and later on appointed a new mahant , who sued for possession 
of the property belonging to the institution against the alienees, and for 
the mesne-profits realized, held , that the worshippers of a shrine can 
no doubt, ask for the removal of the mahant , and if they succeed in 
getting him removed, they can appoint another mahant , and such new 
mahant can then sue for possession of the property, but it is not open 
to worshippers to sue directly, for recovery of possession, and consequently 
the plaintiffs in the earlier suit not being entitled to claim possession, the 
present suit, even if the present plaintiffs were assumed to be pro tanto 
identical with the former plaintiffs, could not be held to be barred under 
Section 73 of the Civil Procedure Code, 1882 (corresponding to section 11 
of the Civil Procedure Code, 1908) (1). 


Ill—THE RIGHT OF MANAGEMENT 

220 . The presumption is that only the mahant has the right of 
management, but a custom may be proved to the contrary (2). In the case 
of Nureila Thakardwara, Delhi, where no mahant had been appointed, the 
chelas of the last mahant were held to equally manage ( 3 ). 

The mahant of a religious institution is presumed to be the manager 
of the institution over which he presides and he is not bound to submit 
accounts for the information or the approval of the worshippers at the 
shrine, unless it be proved by evidence that it is the custom and practice 
of the institution for him to do so (4). 

The offices of the sajjada-nashin and mutawalli are distinct. There 
may be two distinct heads, one presiding over the spiritual affairs ojf the 
institution, called a sajj ada-nashin ; the other acting as a trustee of its 
temporal affairs, and called a mutwalli ( 5 ). 

In the Peshawar shrines, a mutwalli can dismiss the mujaxvars ( 6 ). 
Similarly, a mutwalli in Attock District was held to have power to dismiss 
the mujawars . The latter’s long service or their building houses on the 
shrine land is no bar and they are at the best entitled to compensation for 
materials (7). 


(1) 30. P. R. 1908. [F. B j. 

(2) 76 P. R. 1867 

(3) Ibid. 

(4) 89 P. R. 1901 ; cf. I. L. R. XV Mad. 44. 

(6) 67 P. R. 1868, cf 6 Bom. L. R. 1058 ; I. L. R> XXVII Cal. 674 

(6) 154 P. R. 1868. 

(7) 6P. R. 1911. 
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Worshippers can interfere to prevent mutwalli occupying balakhana 
over, the prayer-hall of a mosque and the upper storey of the mosque hujra 
as a private residence (l). 


The office of a mutwalli is a personal trust, and cannot be trans¬ 
ferred (2). 


,, Bnngah Nurtnahleyan walah t Golden Temple , Amritsar. 


Where there is no absolute dedication of property to religious uses, 
but an imperfect trust, the nature of the property remains unchanged, and 
its application is at the discretion of the founder. Such imperfect trusts 
are common enough in the Punjab in the case of serais and dharamsalas . 
The bungahs are hostels which generally speaking, do not rank as 
religious institutions pure and simple ; the bungahlis are not equal to 
mahantSy and if they make appointments of successors, there is no bhek 
or college to control them ; accordingly held that the representative of the 
founder’s family was entitled to control the bung.ih and the Bungahli could 
not hold adversely to the rights of the founder’s family or appoint a 
successor as an independent incumbent of the institution (3). 

Subject to the restricted power of alienation, a mahant is otherwise 
uncontrolled in his administration of the affairs of the institution of which 
he is the head, and is under no necessity to keep regular accounts(4). 

Transfer of right of management . 

Where a Hindu widow was left in possession of consider¬ 
able immovable property by her husband, and she executed first 
a sapurdnama of certain wakf properties attached to deceased s 
samadhy which were to remain in charge of a mahant C. S, and 
subsequently under a will certain other property was also made wakf 
to meet the expenses of langar and sadabarty and this alienation was 
upheld by the court as a necessary one, and after the death of C S., his 
chela was appointed to carry out the duties of management regarding the 
dedication in perpetuity with a right of succession by his chelas and 
afterwards a special agent of the widow made a gift of a certain hunga to 
the widow’s religious preceptor B. S., whereupon the reversioners of the 
deceased brought a suit against the chela of C. S., and the donee B. S., 
heldy that institutions like bungahs being partly religious and partly charitable, 
the office of manager partakes of the nature of a religious office, and the 
sale of the right of management for the personal gain of the vendor was 
therefore invalid (5). 


(1) 81 P. R. 1917. 

(2) X Cal. L. Reps. 629. 

(3) 81 P. R. 1908 ; Dist. in 9 P. R 1917. 

(4) 3 P. R. 1902. 

(6) m P. R. 1919. 
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IV-THE REMOVAL OF A MAHANT 

221. Removal of a mahant on account of misconduct or incom¬ 
petency or otherwise. 

A mahant , if he is found incompetent or if he in any way misconducts 
himself, may be expelled (l). But before he can be removed, the miscon¬ 
duct or mismanagement alleged against him must be clearly proved; further, 
it must be also clearly shown that the alleged misconduct or mismanage¬ 
ment is of so serious a nature as to render the retention of the mahant 
in question undesirable and detrimental to the interests of the shrine and its 
worshippers (2). 

The following judicial decisions on the point may be studied with 
advantage :— 

122 P. R. 1890—Ker Baba (Gujrat District). Worshippers are not 
competent to remove a mahant and appoint his 
successor. 

C. A. 359 of 1891—Where there is no proof of immorality or waste, 
self-constituted objectors, who belong to the pro¬ 
prietary body of the village, which as a body is 
• not shown to have had any right to interfere and 
are not all desirous of interfering, cannot get 
a mahant removed.^ 

105 P. R. 1892— Nirmal Sadhs . (Thakar Bhawal Singh, Amritsar)*, 
When a mahant misconducts himself, the brother¬ 
hood can dismiss him. 

3. P. R. 1899*—Akhara Chitta, Amritsar. The bhek can remove a 
mahant for misconduct. 

53 P. R. 1904—In a suit by a person claiming as a mahant to recover 
a dera it appeared he had enticed away a young 
widow from the village, and gone off with such 
property of the dera as he had been able to seize, 
and deserted the dera , which had been supported 
by the villagers and in the arrangements of which 
they had always taken a prominent part, and had, 
after plaintiffs desertion, appointed another mahant 
' in his place without objection by the bhek. Held , 
plaintiff's conduct being unworthy of his office, 
worshippers were fully justified in removing him 
and were competent to appoint his successor. 


(1) 81 P. R. 1869; C. A. No. 1197 of 1877; C. A. No. 1089 of 1881 ; 16 1.1 . R 

•>A -1905. . • - ■ 

} . , (2) Flam Kishen v. Chet. Ra.rn—IS P. L. R. 1906. 
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13 P. L. R. 1906—Before a mahant of a shrine can be removed, 

misconduct or mismanagement alleged must be 
clearly proved and to be of such a nature as to 
render the retention of the mahant undesirable and 
detrimental to the interests of the shrine and its 
worshippers—vague allegations of immorality are 
not sufficient. 

37 P. W. R. 1908—The general body of worshippers has no right to 
remove a tnutwalli and imam at their will and 
pleasure without assigning or establishing sufficient 
cause therefor. 

30 P. W .R.1912—A plaintiff must prove his own title before he can 
oust a trespasser on the gaddi. 

83 P. W. R. 1912—A person in possession of a gaddi can only be 
ousted by one with a superior title. 

181 P. W. R. 1912—Dharmsala Siri Tilok Nath, Tahsil Nurpur, 
Kangra. Granthi cannot be removed even by 
founder without good reason. 

See also 94 P. R. 1885 ; 122 P. R. 1890; 27 P. R. 1897 ; 7 P. R. 
1908 ; 52 P. L. R. 1905 cf. 1. L. R. XVII Mad. 447. 

Where plaintiffs, four of the tenants of the land endowed on two 
temples in Kulu, sued to remove the defendant kardar or manager, and 
prayed for the money value of temple property which defendant was 
alleged to have misappropriated, and two of the plaintiffs, with some others, 
had obtained the permission of the District Judge to sue, under S. 18, 
Act XX of 1863. Held, («) that the Bengal Regulation XIX of 1810 
must be held to have been extended to the Punjab by general rules and 
orders which were given the force of law by the Indian Councils Act, and 
that consequently Act XX of 1863, which was based upon the Regulation, 
was applicable to this Province ; («) that the endowment in question was 
one of the nature of those contemplated in the Act; (Hi) that the suit had 
been duly instituted after sanction given under S. 18 of the Act, on applica¬ 
tion, and “that the facts that the application made no mention of the Act, 
and 'that all the plaintiffs were not applicants did not constitute defects 
vitiating the court’s order for removal of defendant from the managership, 
and (iv) that the defendant though not liable for the embezzled temple 
property, was guilty of connivance at his sarbarah’s misappropriation and 
sufficient neglect of duty had been established to justify the order directing 
the removal of the defendant from his post as manager (1). 

Where a complaint as to mismanagement by the managers of a temple 
was presented to the Deputy Commissioner, who enquired into the matter 
and directed the appointment of a committee to ensure better arrangements, 

(1) Gokal Ram v. Kaliani Ram=% P. R- 1900. 








MiNisr^ 



REMOVAL OF MAHANT 



and the committee dismissed the managers on their failing to furnish 
security in a certain required sum, and the dismissed managers sued for 
reinstatement ; held (l) (a) that no sufficient case had been established 

for depriving plaintiffs of their position as managers of the temple, in 
so far as no neglect of duties or abuse of trust or immorality; waste of 
institution funds, or even general unfitness for the position was proved, 
(6) that the proper course for persons objecting to a duly constituted 
manager is to bring a civil suit after proper sanction, either under Ss. 
14, 18, of Act XX of 1863 or S. 539, Civil Procedure Code, and it is not 
open to self-constituted committee in the event of a dispute with the 
manager to take the matter into their own hands, and if they do so, they 
run the risk of a successful suit by the ex-manager for reinstatement ; 
(2) that a suit instituted by a dismissed manager for reinstatement does 
not require a sanction under S. 539, Civil Procedure Code. 

Held also , that the executive authorities have the right of supersed¬ 
ing a inuafidar for improper application of the funds entrusted to him 
and in that case they have the sole responsibility for appointment of his 
successor within the conditions of the original grant (l). 

Change in religious views . 

Where a suit had been brought for the removal of the defendant, 
from the offices of imam and mutwalli in connection with a certain 
mosque, on the ground of a change in his religious views in conflict with 
the beliefs of the founders and the congregation, held , that the defendant 
imam was not merely a servant of the congregation or body of worshippers 
and not liable to removal from his office of mutwalli and imam at their 
own will and pleasure without assigning and establishing sufficient cause 
for such removal (2). 

Where the mahant of Murti Ramwali Dharamsala, Amritsar, had 
executed a will in favour of defendant, describing him as his chela , and 
leaving everything to him subject to the control of one B, and defendants 
having taken possession plaintiff who claimed to have the right to nominate 
a successor to the mahantship, sued to have defendant removed and to 
have it declared that plaintiff had the right to nominate anew mahant on 
the ground of spiritual relationship to the late mahant , and plaintiff being 
the mahant of the parent shrine, held, (1) that a decree for removal 
from the post of mahant does not necessarily mean defendant’s physical 
removal from the property, and that when a successor was duly appointed 
he could eject the defendant from possession of the property bringing a 
suit if necessary; (2) that the mere fact that in the future another person 
would be entitled to sue for physical possession was no legal bar to giving 
plaintiff a declaratory decree in the present case (3). 


(1) Bcinsidhar v. Changa Ram—1 P. R. 1908. 

(2) 58 P. R. 1909. 

(8) 96 P. R. 1916. 
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Application of Section 92, Code of Civil Procedure. 

R. 1884—Section 539, Civil Procedure Code (corresponding to 
Section 92 of the new Code of Civil Procedure, (Act 
of 1908) has no application to a suit by a wor¬ 
shipper restraining an alienation of temple property. 


122 P. R. 1890—Section 539 has no applicability to a suit by a 
person claiming to be a lawful tnahant to recover 
possession of a shrine and lands appertaining 
thereto. The section deals only with cases, ( a) 
where there is an alleged breach of trust erected 
for public charitable or religious purposes and 
(b) where the direction of the court is necessary 
for the administration of any such trust. 


66 P. R. 1892—Nor to suits by worshippers seeking to restrain an 
alienation. 


29 P. R. 1897—Nor to suits by pujaris seeking to restrain illegal 
alterations. 

89 P. R. 1901 — When sanction is given to the institution of a suit 
under S. 539, Civil Procedure Code, the suit must 
be limited to matters included in the sanction, 
and it is not competent to the Civil Court to 
enlarge the scope of the suit, and to grant reliefs 
other than those included in the terms of the 
sanction. A Civil Court is not justified in forcing 
a scheme of management on an institution unless 
there is clear proof of such misconduct or in¬ 
competence as calls for judicial interference. 

110P. R. 1907—In enacting S. 53) Civil Procedure Code, the 
legislature intended to lay down strict rules with a 
view to protecting trustees of religious institutions 
from vexatious or irresponsible suits, and “ if 
close correspondence between the terms, of the 
sanction and the prayers in the plaint filed upon that 
sanction is not insisted upon, the objects of S. 539 y 
Civil Procedure Code would be frustrated”. Con¬ 
sequently, plaintiff in such suits must conform to 
the terms of the sanction given. 

78 P\ R. 1907—'The section applies to suits for the removal of a 
tnahant and appointment of plaintiff in his place 
on account of misbehaviour and misappropriation 
of funds. 
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Where the takia in dispute contained the Muslim graveyard which 
constituted the bulk of the land and which had been in existence there 
from time immemorial and adjacent to which graveyards there was always 
a place for saying prayers funeral or otherwise and there also invariably 
existed a kotha to afford shelter to tH efaqir who looked after the graves 
and the proprietary body thought it fit to divest themselves of the nominal 
ownership of the site underneath and to acknowledge the takia as the 
owner thereof, and the revenue authorities corrected the entries to end all 
future disputes and controversies; held, that the takia in suit was meant for 
the use of the Muslim community alone and was not open to use by the 
members of all communities and creeds and the mere fact that any way¬ 
farer taking shelter in the kotha was not objected to by the faqir did not 
show that the proprietary body had some rights left with them (l). 

The word u takia” as used in ordinary parlance by non-Muhammadans 
does not necessarily mean a religious institution” as is understood in the 
Muhammadan Law (2). 


224. Suit by a mutwalli of mosque. 

Where P sued as mutwalli of a certain mosque, referring to certain 
persons by name as joint mutwallis or co-trustees with him and the suit 
being dismissed, P appealed to the Chief Court but died pending appeal, 
and the court declined to put the persons referred to as joint mutwallis on 
the record as the representatives of the deceased until they had proved 
their status by a regular suit, and the appeal was postponed pending deci¬ 
sion of the suit; which was instituted as directed but dismissed by the first 
court and on appeal it was contended that inasmuch as P had referred to 
the present plaintiffs as joint mutwallis with him, there could be no objec¬ 
tion to their obtaining a decree declaring them his legal representatives for 
the purpose of continuing the appeal originally preferred by him without 
going into the question of how they may have become his co-trustees. 
Held, (i) that the intention of the previous order of the court was to oblige 
the present plaintiffs to prove their status as trustees or co-trustees with the 
deceased; (it) that as the plaintiffs had failed to establish how they became 
mutwallis of the mosque, the defendant’s title to retain possession of the 
mosque, whether good or bad, could not be interfered with by the plaintiffs, 
“who must gain the case on the strength of their own (3).” 

225. Partition of a joint property belonging to a shrine 

Where plaintiffs and defendants were mujawars of a shrine and 
plaintiffs claimed joint possession of certain residential and shop property 


(1) A. I. R. 1935 Lah. 698; 1931 Lab. 379 and 1925 Lah. 420 ref.; 1918 Lah. 117 
and 1919 Lah. 115 dist. 

(2) A. I. R. 1932 Lah. 220—135 I. C. 681—33 P. L. R. 180. 

(3) 28 P. R. 1900. 
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bnging to the shrine and their share of the income that had accrued from 
the said property, but the plaint strictly construed, appeared to claim 
exclusive possession, and the lower court had granted a decree for joint 
possession; held (1) (a) that plaintiffs as mujawars were clearly entitled to 
joint possession of the property in suit and ( b ) that the principle of the 
hotchpot applicable to the case of co-sharers applying for partition was 
unapplicable to the care of mujawars who were not owners of the property 
but were trustees of it on behalf of the shrine which is under law the 
owner (l). 


226. Jurisdiction. 

73 P. R. 1877 ) Where plaintiff claimed as mutwalli to recover 

188 P. R. 1888 / certain sums from defendant representing himself 

84 P. R. 1892 ^ to be mutwalli , held that the case was cognizable 
by the Small Cause Court. 

27 P. R. 1880—A suit by a family of priests for a decree prohibiting 
another branch of the family from conducting 
religious services in a shrine held to be cognizable 
by a Civil Court. 

95 P. R. 1900—Act XX of 1863, Regulation XIX of 1810. Juris¬ 
diction of Civil Court to remove manager, permis¬ 
sion to sue. 

112 P. R. 1906—A Civil Court is bound to recognize a custom if it is 
established unless it is contrary to morality. It is 
no part of its functions to decide whether the 
breach of any particular rule of a religious order 
involves forfeiture of status as a member of the 
order, and where such rule has been departed from 
in numerous instances without incurring any 
penalty, it must recognise the fact and refrain from 
deciding civil questions on its own ideas of what is 
proper. 

20 P. R. 1911—A suit by the heir of a prtjari to recover a share in 
offerings is cognizable by the Small Cause Court. 


227. Valuation of suit. 


In the suit for the removal of a mahant, the value of the suit both 
for the computation of court fees and for purposes of jurisdiction is deter¬ 
minable according to the amount at which the relierf sought is valued in the 
plaint or memorandum of appeal (2). It is not necessary in such a suit, 
where the plaintiff does not seek possession of the property of the institution 


(1) 94 P. R. 1915. 
(£) 58 P. R. 1898. 
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for himself as a trustee or manager, to compute 
such property (l). 


the court fees on the value of 


228. Limitation. 


8 P. R. 1899—A suit by a person interested in management for dis¬ 

possession of an heir of a purchaser in execution 
against a manager of a dharmsala is not a suit for 
possession under Articles 142, 144 of the Limita¬ 
tion Act, but for the declaration of a right and is 
governed by Article 120. 

9 p. R. 1904—In 1899 plaintiff brought a suit as a worshipper to 

contest an alienation made in 1889 by the last 
manager of the endowed property, and asked for 
the dispossession of the assignee in favour of the ; 
; ' endowment; Jield, the limitation applicable to such 
> i i; i • :i suit was, that prescribed by Article 120, time runn¬ 
ing from date of alienation. 


127 P. R. 1908 [F. B]—The period of limitation applicable to a suit 
. by mahqpt to recover possession of wahf property 
attached to a religious institution which had beea 
sold by his predecessor in office for value, is that 
provided for by Art. 134 of the Limitation Act. 

30 P. R 1908 [F 1^.]—In a suit by a mahaut to set aside an aliena¬ 
tion (mortgage) by his predecessor, Article 144 (not 
Article 134) is applicable, and time runs from the 
date of appointment of the mahant i, e-> the date 
on which by virtue of his appointment he becomes 
entitled to possession. 

See XXVII Bom. 363, opposed to this. 

53 P. R. 1909—In a suit to declare a mutwalli of a mosque is liable 
to dismissal, by reason of a change in his religious 
views at variance with the beliefs of the founder # 'i$ ' 
governed by Article 120, and time runs from the 
date when the change took place. 

See also IV Cal. 683 ; XIX Cal. 776; XX All. 482. 



(1) 56 P. R. 1895, 
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CHAPTER XI. 

ALLUVION AND DILUVION. 



229. Riverain Law in the Punjab. 

Riverain law is concerned with the effect on rights in land of river 
action which is usually qualified according to its nature by the terms erosion, 
accretion and avulsion. 


The two former are applied to the process by which land is sucked 
into the channel by the inset of a river at one place and fresh land exposed 
at another by its retirement. The loss and gain thereby caused are respec¬ 
tively described as diluvion and alluvion. 

When by the action of river part of an estate is transferred in a 
recognizable condition from the right to the left bank of the main channel 
of a river or vice versa, it is called avulsion. 


Regulation XI of 1825. 

The various kinds of river action are all provided for in Regulation 
XI of 1825 which was the law on the subject with which the first 
administrators of the Punjab had been familiar in the North-West 
Provinces. The new province was not subject to the Bengal Regulations, 
but twenty-three years after annexation, Regulation XI of 1825 was 
expressly extended to it by the third section of the Punjab Laws Act, 
1872 and it is still in force as amended by the Punjab Riverain 

Boundaries Act, I of 1899, by which sections 101-A to 101-F were added 

to the Punjab Land Revenue Act, 1887. 

The Regulation makes custom the rule of decision in all disputes 
relative to alluvial land between private owners, “whenever any clear and 
definite usage...may have been irnmemorially established, unless and until a 
boundary is fixed under the provisions of section 101-A of the Punjab Land 
Revenue Act, 1887, as amended by the Punjab Riverain Boundaries Act, 
1895 (I)- Section 2 of the said Regulation runs as follows 

“Whenever any clear and definite usage of shikast paiwast respecting 
the disjunction and junction of land by the encroachment or recess of a 
river, may have been irnmemorially established, for determining the rights 
of the proprietors of two or more contiguous estates divided by a river 
the usage so established shall, (unless and until a boundary is fixed 
under the provisions of section 101-A of the Punjab Land Revenue Act, 
1887, as amended by the Punjab Riverain Boundaries Act, 1899)121, 


(1) Section 2 of Regulation XI of 1825. 

(2) These words were inserted by the Punjab Riverain Boundaries Act, lWa. 
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govern the decision of all claims and disputes relative to.alluvial land 
between the parties whose estates may be liable to such usage. 

As an example of such a usage it cites the deep-stream rule pure and 
simple, by which the main channel wherever it may happen to be for t e 
time being, forms the boundary between estates on opposite banks ot a 
river, and property in land changes hands with every alteration in its course. 
The “deep stream rule ” is expressed by various vernacular terms, hadd 
sikandri, kach tttach, darya banna, kishti banna, machhisitn . 

The following cases may be studied with advantage 


General. 

23 P. R. 1869—The general rule is that land taken away is lost and 
thrown up belongs to the land to which it is added. 
Lands gained by alluvion should not be confounded 
with boundary disputes of land. When villages 
lie on the same side of a river, the question to 
whom does land belong is a question of boundary 
only. 

15 P. R. 1872—Questions of alluvion and diluvion must be decided 
first by custom and if no custom exists, then by 
Regulation XI of 1825. 

19 P. R. 1876—Jhelum River. Where land, which has been sub¬ 
merged, forms by accretion part of a particular 
estate, the owner of that estate is entitled to it 
and the rule applies when land is accreted to a 
maurusi tenure. 

7 P. R. 1873—Accretions, however, cannot take place to estates no 
longer existing. 

Kishtibanna rule has been followed in the following places. 

53 P. R. 1867—From Ludhiana. 

56 P. R. 1869—From Jullundur. 

65 P. R. 1869—From Sialkot (Mauza Bakriali, Siallcot and Mahuta, 
Gujrat). 

12 P. R. 1870—Sutlej, between Kapurthala State and Ferozepur. 

164 P. R. 1883—From Hoshiarpur. 

13 P. R. 1900—Mianwal, Tahsil Phillaur and Bholewal, Tahsil 

Ludhiana. 

On the Jhelum it is said not to prevail below Darapur (Gazetteer of 
the Jhelum District, page 44). 

Warpur or kach mach, according to which the original area is alone 
looked to, and whether in the bed of the river or oqt of it, the lands 
comprised within those limits remain for ever a part of the estate. It is 
followed on the banks of the Jhelum (No. 1225 of 1870, Shahp^r District, 


WNlST/fy 



PUNJAB CUSTOMARY LAW 


itrld Shahpur Settlement Report, para 312, page 123). Compare No. 711 of 
1882. 


Custom, however, cannot be controlled by contract (1). 

Land is transferred gradually year by year by the action of the 
river Ravi from the Montgomery to the Lahore side of that river, leaving 
no buildings, pillars, trees or any other marks by which the former 
ownership can be identified. The land thus accreted becomes an increment 
to the estate to which it is annexed (2). 


Gradual accretion means an acquisition by gradual, slow and imper¬ 
ceptible means (3). 


230. Accretions to maurusi land. 

With respect to the submersion of land the general rule in the Punjab 
is that an occupancy tenant does not lose his right by reason of the land 
of his holding being submerged. A custom to the contrary may be 
proved, but such a custom is mainly inequitable and very strict proof of it 
should be required before it is acted upon (4). 

With respect to alluvion and diluvion the general rule in the Punjab 
is that land taken away is lost and land thrown up belongs to land to 
which it is added (5). Where land forms by accretion part of a particular 
estate maurusis have the same right as malik s to take possession thereof (6). 
But the principle applies to land accreting to maurusi land, pro¬ 
vided he is still a maurusi of the land to which the accretion takes 
place (7). 

The rule that accretions to an estate go to the owner applies in the 
case of occupancy tenants. The rule gives him the right to take possession 
of land and cultivate land forming as an adjunct to his property. Also the 
mere fact that the landlords, who had taken parts at different times when 
it reformed (the land having before submersion been the maurusi s) had 
held it did not disentitle the tenant to recover within 12 -years as there 
was no evidence of extinguishment. The mere carrying away by the 
river, being a case of vis major , is not relinquishment (8). 

Jhelurn River. Where land has been submerged and forms by accretion 
part of a particular estate, maurusis have the right to take possession 
thereof, though delay in taking possession may operate as an equitable 
bar (9). _,___ ' ' ' 

(1) 56 P. R. 1869; 4 P. R. 1912 (Rev.). 

(2) 47 P. R. 1868; 19 P. R. 1876. 

(5) v. B. L. R. 521; 66 P. R. 1901; 68 P. R. 1908; See also 45 P. R. 1888. 

(4) 8 P. R- 190 1( Rev.); See also 4 P. R. 1912 (Rev.)-; 18 P- R- 1914 ; 37 P. R» 
1917- ' " 'n.T 

‘ (5) 23 P. R. 1869. 

(6) 122 P. R 1876; See also 19 P. R. 1876: 

(7J 83 P. R. 1876. * 

(8) 19 P. R. 1876. : U0 . 

(9) 122 P R 1876. , v ,,. 
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About 10 years before suit, the land of P, a maurusi , was carried away 
by the river, excepting a small plot which P gave up, as it was banjar. Two 
years after, the land appeared in the same place and accreted to the ban jar 
plot. D took possession and held for 8 years, when P sued for possession. 
Held , where the whole of a person’s land is lost and another person’s land 
becomes the boundary of the river, even when land is reformed on the old site 
and accretes to the second person’s land, that second person becomes the 
owner. The same rule applies to maurusis , so had P retained the banjar 
he could have claimed the accretion thereto. But where the maurusi 
has abandoned such of his tenure as was not washed away and land 
accretes thereto, it is no longer his as he does not own the land to 
which it accretes (l). 

Where on re-appearance of land the tenant stands for some years 
while the landlord has been taking such produce as there is, it must be held 
that the tenant has failed to cultivate the tenancy without sufficient 
cause for more than one year and has, therefore, abandoned it (2). 

The land was submerged for a considerable period and the river 
having receded, re-appeared in situ in 1868 and 1869. * When the land 
re-appeared, the defendants took possession and made arrangements for 
its cultivation. The land which was not carried away became banjar 
ot the village, and the revenue on it was paid by plaintiff. I he revenue 
•of the land submerged was paid by defendants. The land in dispute was, 
at the time of its submersion, nbt land bounded by a shifting river bank, 
but land bounded by fixed lines and susceptible of being at any time 
ascertained. It' was not claimed immediately on its re-appearance be¬ 
cause tenants did not know until recently, that they retained any rights 
in land after it was once submerged ; such non-claim was not shown 
to have induced the proprietor to alter his position for the worse, the 
fact being that both parties were under a mistaken impression as to their 
respective.rights, held , that no custom to the contrary being proved the 
tenant did hot lose his right and he did not Voluntarily abandon his land 
ion its re-appeafarice. Under the circumstances the tenant was not stopped 
from asserting bits rights merely by reason of his having stood by and 
-allowed the proprietor to act as if those rights had been abandoned (3). 
See also to the same effect 152 P. R* 1883 relating to Mauza Sadda 
Kamba, Shahpur District, and 80 P. R. 1905, relating to Mauza Pakhwan, 
Gurdaspur District, River Ravi. 

River Jhelum, Mauza Khairpur, Tahsil Khushab, Shahpur. Maurusi 
rights are not extinguished by submersion and tenants are entitled to 
recover on re-appearance. There is no general rule in Shahpur District 
involving loss of rights, notwithstanding W ajib-ul-arz to the contrary (4). 


(1) 83 P. R. 1876 

(2) 8P.R. 1901 (Rev.). 

(3) 59 P. R. 1877; See als q 152 P. R. 1883. 

(4) 96 P. R. 1879. : 
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Mauza Chak Ramdas, Tahsil Bhera, Shahpur District. Mere non¬ 
payment of revenue by the tenant on land submerged is no ground for 
depriving him of his right to recover, but he could only get the reformed 
land on payment of the revenue paid by the owners during submersion (l). 

Custom of loss of maurusi rights on submersion cannot be proved 
in one village from its existence in adjoining villages (2). 

The occupancy rights of tenants cannot be forfeited under the Tenancy 
Act, by the mere fact that on submersion under water their land ceases 
to be cultivated by them. Vis major is a sufficient cause within the 
meaning of Section 38 of the Act. 

80 P. R. 1905 —Mauza Pakhawan, Gurdaspur, River Ravi. 

Exceptions, special custom. 

C. A. 105 of 1891—Dera Nanak, the maurusis lose their rights on 
submersion. 

89 P. R. 1877—M. Kachwala, Shahpur, River Jhelum. 

C. A. 877 of 1877—M. Rajar, Tehsil Khushab, Shahpur, River 
Jhelum. 

52 P. R. 1879—In Jodhwal on River Sutlej. No custom exists where¬ 
by maurusis can demand a share in lands added 
to the village by accretion, even if the accretiop 
adjoins a maurusi tenure. 

152 P. R. 1883— M. Sadda Kamba, Shahpur, River Jhelum, unless 
he has paid the revenue during submersion. 

C. A. 1208 of 1907—M. Madwal, Tahsil Alipur. 

Adna maliks, malikan qabza and inuafidars. 

Where muafi land is submerged and reforms in situ the muafidar is 
entitled on reformation to recover muafi dues as before (3). A person who 
is a mere malik qabza does not lose his rights in land on submersion (4). 

Lands washed away and afterwards identified as reformed remains the 
property of the former owner and all rights with respect thereto existing at 
the time of its submersion, shall be deemed to be revived on the re-appear¬ 
ance of such land (5). This right is founded on universal law and justice, 
and the burden of proving a custom to the contrary rests heavily on those 
who assert it. This principle applies in the case of an adna malik of 
M. Bullawahan, Tahsil Muzaffargarh (6). It also applies to adna maliks 
of M. Muradpur, Tahsil Alipur, Muzaffargarh District, provided they pay 


(1) 127 P. R. 1879. * 

(2) 37 P. R. 1917. 

(3) 10 P. R. 1875; 61 P. R. 1879. 

(4) 1 P. R. 1880 ; 233 P. L. R 1913. 

(5) 6 Pat. 481 P. C., 104, I. C. 426; 105 I. 0. 148; cf. 106 L 0,86, 
$6) 97 P. R. 1902. 
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the <ri<r malikan haqq juri, which is a reasonable charge, on re-appear¬ 
ance (1). . 

A plot of land belonging to some ala maliks cannot on re-appearance 
be treated as shamilat on the strength of an entry in the Wajib-ul-arz 
referring to adna tnaliks (2). 



Mauza Pakhi Sandila, Muzaffargarh District. Malikan qabza 
recover (3). 

When the entry in the Wajib-ul-arz is to the effect that if lands are 
washed away but subsequently re-appear, the original proprietors are entitled 
to recover on paying certain fixed dues to the ala tnaliks ; held, that dues 
must be paid before recovery (4). 

Mauza Bet Punnanhan, Muzaffargarh. A plot of land belonging to 
some ala tnalikan submerged cannot on re-appearance be treated as 
shamilat on the strength of an entry in the Wajib-ul-arz referring to 
adna tnaliks (5). 


In absence of some cogent reason effect should be given to the condi¬ 
tions of the Wajib-ul-arz, which provides that if lands are washed away 
but subsequently re-appear and are identifiable, the original proprietors are 
entitled to recover on payment of certain fixed dues to the ala tnaliks (6)- 

In Mauza Sahila, Tahsil Bhakkar, District Mianwali, according to 
the custom as recorded in the Wajib-ul-arz, when the holding of an adna 
malik is submerged and later re-appears and becomes shamilat deh, the 
adna malik has no right to take possession of his original field after such 
re-appearance though he has the right, when his land is completely sub¬ 
merged to get (from the existing banjar shamilat or from other land, 
which has re-appeared) an area equal to his submerged area on paying jhuri 
to the ala maliks■ “For these new areas the ala tnaliks cannot refuse to 
take jhuri and the adtta maliks of the new areas by paying jhuri. The 
adna tnaliks, however, have no right to wait and to obtain years later their 
original fields on re-appearance (7). 

In path Kathpalwali in Bet Nurwali village in the district of 
Muzzafargarh, if an area owned by adna proprietors is washed away 
and then re-appears it is held to be the property of the ala proprietors 
but the adna proprietors have a right to be reinstated if they are pre¬ 
pared to pay jhuri. If the ala proprietors do not intentionally accept 


(1) 33 P R. 1903. 

(2) 233 P. L. R. 1913. 

(3) 128 P. L R. 1904. 

(4) 31 P. L. R. 191k. 

(5) 233 P. L. R. 1913. 

(6) 18 P. W. R. 1912; See also 135 P. R. 1889 and 33 P. R. 1903. 

(7) 1928, 109 I. C. 59- 
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offered then the adna proprietors are not entitled to 
take possession of the land until fair jhuri dues fixed with regard to 
the quality of the land are paid (1). 

When the land is submerged the rights of the adna malik in village 
Makhan Bela, Tahsil Alipur, are extinguished but on its re-appearance* 
he is entitled to regain possession of it by payin ghaq jhuri. The rate 
of the jhuri is not fixed and it the superior owner refuses to accept the 
jhuri offered by the adna malik the matter is to be determined with due 
regard to the quality of the land and the capacity of the adna malik (2). 

Exceptions, special custom . 

18 P. R. 1914—Girote, Tahsil Khushab. Adna maliks lose all rights 
in favour of ala malikan on submersion and cannot 
recover on re-appearance (3). 

Sometimes the proprietor loses all rights in the land which becomes 
part of shamilat deh on its re-appearance (4), or of the property of the 
ala maliks (5). 

231. Accretions in identifiable state; accretions identifiable 

in situ . 

Land washed away and afterwards identified as reformed in the 
old recognised site is not land “gained” within the meaning contemplated 
above. Land so reformed or identified remains the property of the former 
owner and all rights with respect thereto existing at the time of its 
submersion shall be deemed lo be revived on the re-appearance of such land. 
(See V Ben. L. Rep. 521 P. C.; 1927, 101 I. C. P. C). 

The rule of kishtibanna does not apply where the land is identifi¬ 
able (ruh girdani) (6). The rule as to accretion does not apply where the 
land is in a recognisable state (7). 

Owing to changes in the Chenab river bed certain land was sub¬ 
merged and gradually re-appeared on the other side in an identifiable 
state, where it was occupied by the owners on that side to a limited 
extent. Then the riverbed again suddenly changed restoring the land 
to its original side, when the old owners re-occupied. Held , they were 
entitled to do so since the land was identifiable as against the intermediate 
holders, and their claim was unaffected by the fact they had not followed 
the land on its first re-appearance (8). 

“*" •* thi l 

(1) A. I. R. 1937 Lah. 486=12 Lib. 318. 

(2) A. I. R. 1936 Lah. 143=162 I. C. 704. 

(3) 18 P. R. 1914. 

(4) 15 P. R. 1904. 

(5) 18 P. R 1914. 

(6.) 65 P. R. 1869 ; See also 72 P. R. 1869; 15 P. R. 1872 ; 23 V- R. 1869 

(7) 83 P. R. 1876. 

(8) 36 P. R. 1898. 
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Rule of kishtibanna does not apply where the land is identifiable. 
Mauza Machiwara and Ghulam Hussainwala, River Sutlej (l). 


Where land had been submerged for 30 years and had re-appeared 
owing to recession of the river and had mainly, if not entirely belonged 
to plaintiffs, held , the re-appearance, not being a gradual accretion under 
clause 1, section 4, Regulation XI of 1825, and the land being identifiable 
in situ , plaintiffs, who owned it prior to its submersion, were entitled to 
its possession (2).—Mauza Hamidwala, Ferozepur District. 

In the absence of some cogent reason effect should be given to 
the conditions of the Wajib ul-arz , which provides that if lands are 
washed away but subsequently re-appear and are identifiable, the original 
proprietors are entitled to recover on payment of certain fixed dues to the 
ala maliks . ' eld , that gradual accretions of the description contemplated by 
the English and Roman Law do not usually occur in the Sutlej between the 
jullundur and Ferozepur Districts, where the changes of deep-stream are 
more considerable and sudden, and the Riwaj-i-atn must be taken to 
contemplate such changes as are experienced in the tract governed by it. 
A distinction is drawn between such (fluctuating) changes as occurred 
before, and the complete diversion which occurred in 1892-93 and the 
former must be treated as gradual within the terms of that document, and 
not affected by the subsequent sudden diversion (3). 

Generally the proof of identity should be supported by evidence 
of the existence of old buildings, boundaries, pillars, wells, trees, and 
qther such landmarks. Or, where the boundary of the lost estate can 
clearly be ascertained from the settlement records, the inclusion of the 
land within those boundaries may be accepted as presumptive evidence 
of identity if the intervening period between the date of submersion and re¬ 
formation is not very great (4). 

232. Rule of fixed boundaries. 

As long ago as 1867 Sir James Lyall proposed the adoption of fixed 
boundaries everywhere, but the Financial Commissioner of the day re¬ 
garded the proposal as impracticable because of the lack ot skill in 
survey work among the subordinate revenue staff. This objection soon 
ceased to be valid, and the first Act passed by the Punjab Legislative 
Council was the Punjab Riverain Boundaries Act, 1 of 1899, by which 
sections 101-A. to 1Q1-F. were added to the Punjab Land Revenue 
Act, 1887 (5). 


Section 101-A of the Punjab Land Revenue Act, 1887, as added by 
the Punjab Riverain Boundaries Act, I of 1899, reads as follows:— 


(1) 48 P. R. 1879; See also 7. P. R. 1878 and 45 P. R. 1888. 

(2) 66 P. R. 1901; See also 18 P. L. R. 1904. 

(3) 63 P. R. 1903. 

(4) See 72 P. R. 1869. 

(6) See para 421, Punjab Land Administration Manual. 
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, Power to fix 
boundary be- 


101-A. (1) When any two or more estates are subject to river 

action and the limits of any such estates are by any 
law, custom, decree or order applicable thereto, liable 
tween riverain to vary accor ding as variations may from time to time 

estates. occur in the course of action for such river, the Local 

Government may, in its discretion, order a permanent boundary line to 
be fixed between any such estates or such portion thereof as are liable to 
river action. ' * 

(2) Upon an order being made under sub-section (l) the collector 
shall fix a boundary line between such estates or portion of such estates 
accordingly, and shall demarcate the same, in accordance with the rule 
(if any) made under section 100 and the provisions of section 101. 

(3) Every such boundary line shall be fixed with due regard to the 
history of the estates and the interests of the persons respectively owning 
them or possessing rights therein, in such manner as may be just and 
equitable in the circumstances of each case. 

(4) No such boundary line shall be deemed to have been permanently 
fixed until it has been approved by the Financial Commissioner. 

Sections 101-B to 101-F relate to the procedure and other matters 
for thus fixing the boundaries. 


Additions made to sections 2 and 3 of Regulation XI of 1825 make that 
enactment of no effect after a fixed boundary has been laid down (1). 

The boundary along the course of the Jumna between the Punjab 
and the United Provinces is regulated by the deep stream rule pure and 
simple in the Panipat and Karnal Tahsils of the Karnal District. But the 
boundary of the Thanesar Tahsil of Karnal, the Jagadhri Tahsil of Ambala 
and the Gurgaon District are fixed (2). 

The boundary on the rivers Ravi and Jhelum between the Punjab and 
the Kashmir State is a fixed one (3). 


, . A fixed boundary has been laid down by consent between British 
territory and Kapurthala along the course of the Beas and the Sutlej, and 
a similar line has been demarcated between the Punjab and Bahawalpur 
along the Sutlej and the Indus (4). 

233. Rule of decision in absence of custom. 

In the absence of well-established local usages* two rules of decision 
are laid down : 


(1) Section 4 of Punjab Act I of 1899. 

(2) Punjab Laud Administration Manual, para. 483. 

(3) Ibid, para, 434. 

(4) Ibid , para. 437. 

♦Section 3 of Regulation Xt of 1826;- 
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Land added gradually owing to the “recess" of a river is to be 

considered an increment of the property of the person to whose holdmg or 

estate it has become annexed. 

2. When a rivet— 

(а) by a sudden change in its course breaks through or intersects an 

estate or . f 

(б) by the violence of its stream separates a considerable piece ot 

land from one estate and joins it to another, “without destroying the 

identity and preventing the recognition of the land so removed, the land 

is to remain the property of the original owner (l)- 

Islands. 

Islands thrown up in large and navigable rivers, the beds of which do 
not belong to private owners, are to be at the disposal of Government 1 
the channel between the island and the river-bank is unfordable through¬ 
out the year. If the channel is fordable, the island is to become an acces¬ 
sion to the estate on the nearer ot the two banks. In the case of small 
rivers, the property in whose beds and the right of fishery have been recog¬ 
nized as belonging to a private owner the island is also to belong to him (2). 

234. Cases not governed by rules. 

In other cases not governed by the rules the courts are to be guided by 
the best evidence obtainable as to local custom, or, in default: of such 
evidence, by general principles of equity and justice (3). 

See also Author s 'Commentaries on the Punjab Land Revenue Act, 
1887, pages 467 to 475, and Appendix V (page 645) of the same, where 
Regulation XI of 1825 has been reproduced in extenso. 


(1) Section 4(1) and (2) of Regulation XI of 1826. 

(2) Section 4 (8) and (4) of Regulation XI of 1826. 
(8) Section 4 (6) of Regulation XI of 1825. 
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CHAPTER XII. 

ABSENTEES. 

235 Rights of absent proprietors. 

One very characteristic feature of the village system is that an 
absent proprietor can recover possession of his original holding on his 
return to the village by reimbursing the occupant of his land for the cost 
or improvement effected and for all losses incurred by him (l). The length 
of time he was dispossessed is immaterial. 

This is a very ancient custom and has been recognised by courts of 
law (2). 

The question as to whether absentees lose their rights in land by 
absence depends on whether there has been abandonment or not. The 
origin of the right to recover after absence is discussed by Boulnois J. in 
84 P. R. 1874 where he shows that the customary ideas of the people 
recognized the right of absentees to recover, the possession in absence being 
in trust. 

236 Facts showing abandonment and loss of right. 

The following facts have been held to show abandonment and loss 
of right :— 

(i) Residence in other village for a number of years, without claiming 
property, engaged in other occupations and occasional visits to village (3). 

(it) Forty-five years before suit A., M, and H. left their village. A. 
returned and at settlement agreed to restore to M and H on return. In 
1864 A died and his sons succeeded. In 1868 M. and H. returned receiving 
l/32nd of their share ; up to 1868 M. and H. lived in a village close by as 
tenants. In 1870 M. and H. sued for whole land. Abandonment held 
proved (4). 

(Hi) In 1850 land in suit was in possession of defendant’s father 
when an entry was rmde in the settlement record to the effect that defen¬ 
dant’s father held possession of A. B.’s share, who was absent, and 
agreed to restore the land when he returned. A. B never did return, but 
died in neighbouring village, where he held land in 1872. His son then 
sued to recover. Held, A. B. had abandoned land, and also the entry was 
personal to the actual absentee (5). 

(1) See para. 289 of Rattigan's Digest of Customary Laic . 

(2) Vide 7 P. R. 1868 (Rev.); 153 P. R. 1871; 1254 of 1877; Financial 
Commissioner's letter dated the 11th July, 1865, to the Judicial Commissioner, Punjab. 
Compare aho I. L. R. Ill All. 269. 

(3) 153 P. R 1871; See also 15 P. R 1873. 

(4) 34 P. R. 1874. 

(5) 78 P.. R. 1875. 
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(u>) At settlement (17 years before suit) land was recorded as 
belonging to M , S. and K. who were absent for 30 years. It was held by 
G, a cousin, with promise to restore. Land was joint ancestral khata. M. 
S., and K. resided 25 or 30 kos away and died without claiming. Within 12 
years of their death descendants who had grown up in the neighbourhood 
sued. Abandonment was held proved (1). 


(v) In 1847 proprietors left without making arrangements regarding 
land, and died in 1867. There was a general clause in the Wajib-ul-arz 
permitting absentees to recover. In 1875 son sued. Occupier were not 
related to absentee Held, that absconding was clear proof of intention to 
abandon (2). 

(vt) Standing by after return to village, and recovering portion, and 
allowing remainder to be partitioned among occupiers without objec¬ 


tion (3). 

[vit) Leaving village for another district and there cultivating other 
acquired land without taking any steps for at least 30 years to assert right, 
notwithstanding a promise to restore (4). 

(viit) A. and B- were joint owners- In 1857 A. suedd B. for share, 
got decree and formal possession in execution. In 1861 A. asked for 
partition. B said A’s share was one third and offered it, but A. refused. A 
after this was never in joint possession, but was continuously absent from 
village (5). 

(ix) Leaving ancestral village in 1854, going far away and dying 
there. Suit by son 10 years after death (6). 


( x ) Where for more than a generation viz., since 1852, P and his 
father, who resided only 5 kos away cultivating other land sufficient for 
his maintenance, had taken no concern with the land of which they were 
recorded absentee owners in 1852 and 1865. In settlement of 1852 it was 
recorded P. had left, owing to poverty, leaving land with his co-sharers, 
who had undertaken to restore (7). 

(xi) P’s father left village before 1869 ; neither he nor P made any 
claims to, or interested themselves in the land of which they had been 
recorded owners till 1899. In settlement of 1869 there was a promise to 
restore on return, which was not repeated in the settlement of 1879 (8). 

(xiii) Owners without arranging to pay for revenue, left 20 years 
before entry made in Wajib-ul-arz promising to restore. P. for 40 years 
had no connection with the land. 


(1) 47 P. R. 1876; See also 38 P. R. 1878. 

(2) 49 P. R. 1876; See also 64 P: R. 1876. 

(3) 114 P. R. 1880. 

(4) C. A 824 of 1881; See also 38 P. R. 1885. 

(6) 104 P. R. 1889. 

(61 109 P. R. 1892. 

(7) 118 P. R. 189R 

(8) 550 P. R. 1901. 
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coupled with entire severance 



( xiv ) Giving consent to the removal of his name from the revenue 
records (2). 

( xv ) Permitting the occupiers to mortgage his land (3). 

(xvi) Entering service other than agricultural coupled with long 
absence and occasional visits to the ancestral land without claiming 
re-entry (4). 


(xvii) Leaving land in possession of a person not related to the owner 
and not having any concern for 20 years and living in another village 7 or 8 
miles off and cultivating other land there (5). 


(xviii) Evacuation of whole of property and departure from village for 
good by ancestors (6). 

(xix) Accepting a small portion of land in the same village to culti¬ 
vate as tenant (7). 


237. Facts not amounting to abandonment. 


It must be clearly understood that mere absence from possession is 
not abandonment. The possession of one co-sharer is in law the possession 
of all the co-sharers and therefore mere non-participation in the profits by 
one and exclusive occupation and enjoyment of the joint property by the 
others is not per se adverse possession (8). 

The following facts have been held not amounting to abandon¬ 
ment. 

(t) P left village 26 years ago, married and took service in Jammu. 
He occasionally came to village to see relatives. Two years after leaving 
D took the land, but in both settlements entered in P’s name as absentees. 
Wajib-ul-arz provided absentees could recover. 

(H) Mere absence does not cause loss of rights unless adverse title 
set up ; the question is whether by his conduct plaintiff has voluntarily 
given up his share intending that his right to it should cease. P went to 
mother’s village 15 kos off owing to poverty and came often to the village 
on occasion of ceremonies while 2 occupiers admitted his right (9). 


(1) 29 P. R. 1910; 72 P. L. R. 1913-19 I. C. 3. 

(2) 18 P. W. R. 1911=9 I. C. 925. 

(3) 72 P. L. R. 1913=19 I. C. 3. 

(4) 153 P. R. 1871 ; See also 115 P. R. 1870 ; Cb A. 1824 of 1882. 

(5) 72 P. L, R. 913 

(6) 96 P. R. 1919. 

(7) 15 P. R 1873 ; 34 P. R. 1874. 

(8) A. 1. R 1929 Lah. 549; 118 P. R. 1889 } 39 P. L. R. 1900 ; 64 P- R 
P. C. ; 56 1. C. 169. 

(9) 84 P. R. 1888. 
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(it) P’s father owned land in Amritsar and Ambaia. Lived in both, 
but mostly in latter; never had personal possession of Amritsar property 
or derived profits therefrom. In first settlement recorded as temporarily 
absent ; in second present and shown as co-sharer (1). 

(tit) Leaving village on account of inability to pay arrears of revenue. 
No abandonment possible before right to possession accrued (2). 

(tv) Mere non-cultivation and non-occupation of unculturable land 
does not, in absence of intention to abandon or adverse possession, 
amount to abandonment (3). 

(v) An absentee in a common holding, who leaves his property in the 
hands of a co-sharer, asserts his right to succeed a relative when a succes¬ 
sion opens out and objects on the first invasion of his rights, cannot be 
deemed to have abandoned his property as in such cases mere length of 
time does not affect his rights (4). 

(vi) A, after settlement of 1868, left and settled in another village in 
same district, leaving his share in a joint holding in possession of his 
brothers, who paid Us. 60 on account of revenue, and takavi due from 
him. On his death in 1889, his son was recorded as co-sharer, and was 
not removed till he sued for possession in 1906. Held : no abandonment 
or adverse possession (5). 

(vii) Mere long absence (50 years) coupled with settlement abroad in 
Central India of a co-sharer does not amount to abandonment, which would 
ripen in 12 years to loss of rights if the circumstances show he had no 
intention to relinquish. Mere possession for 12 years does not amount to 
adverse possession unless acts show the occupier had animus of holding 
adversely (6). 

(viii) There can be no abandonment of a right in immovable 
property so as to bar a suit for the same within the period of limitation (7). 

See also 73 P. R. 1874; 84 P. R. 1874; 37 P. R. 1875; 46 P. R. 
1875 ; 75 P. R. 1880 ; 18 P. R. 1886 ; 9 P. R, 1890 : 145 P. L. R. 1903; 
13 P. W. R. 1910. 

238. Adverse possession. 

To constitute adverse possession there must be a disclaimer of the 
other’s right by an open assertion of an hostile title on the part of 


(1) 62 P. R. 1890, 

(2) 43 P. R. 1901. 

(3) 53 P. R. 1907 

(4) 120 P. R. 1908. 

(5) 125 P. W.R. 1911. 

(6) 126 P. W. It. 1911. 

(7) 85 P. R. 1892. 
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up adverse possession and notice thereof to the 

Possession of one co-sharer is ordinarily possession of all the 
co-sharers, but the co-sharer in possession can convert his possession into 
adverse possession by an overt act, showing unequivocally to the co-sharers 
that in future he intends to hold for himself alone, and his adverse possession 
cannot be stopped by the other co-sharers merely by affirmation that they 
are co-sharers or by mere applications for partition (2). 

The possession of one co-sharer is possession of other co-sharers and 
it is for the co-sharer is possession in order to defeat the title of the 
absentee co-sharer or his descendants to prove that by some overt act he 
Constituted his possession into an adverse possession to the other co-sharers, 
an overt act of which such co-sharer had knowledge (3). 

D, (P’s father) died while in possession in 1845, P being an infant. 
In 1846 entry was made that D’s brothers had absconded, taking P with 
them. There was also entry to the effect that the pattidar , in possession 
would restore land. Both brothers died and in 1853 P who came of age 
in 1861, and his mother returned and were recorded as owners in the abadi. 
They then left the village and in 1863 proprietors had names of D’s brothers 
removed and themselves recorded as owners of D’s share. P sued in 
1873. Held , that the facts did not amount to abandonment (4). 

The omission to record an entry in the Wajib-ul-arz of a new 
settlement in favour of the absentee (No. 1177 of 1872); causing the 
erasure of the absentee’s name from the column of proprietors, and the 
refusal to surrender possession when demanded by the absentee or his 
heir (No. 837 of 1875) shall be deemed to be “ overt acts.” 

It is thus clear that where by some overt act the proprietor in 
possession sets up an adverse title of his own, the absentee, or those claiming 
under him, must sue to recover his or their rights within twelve years from 
the date of such assertion (5). 

239. Presumption arising out of long absence. 

Absence for a very long period is some evidence of intention in 
abandon (6). In 78 P. R. 1875, absence for 21 years in a neighbouring 
village without assertion of right was helcj to amount to abandonment (7). 
Similarly, forty-seven years’ absence was held to amount to abandon¬ 
ment (8). _ ____ 

(1) See 120 P. R. 1908; 1029 Lah. 579; 1922 P. C. 84; 48 P. L. R. 1910-5 I. C. 
840. 

(2) 45 P .B. -1914; See also 64 P. R. 1918 P. C. 

(3) A. £ R. 1934 Lah. 456—15 Lah. 907. 

(4) 46 P. B. 1875. 

(5; See also Para. 243 of Rattigan’s Digest of Customary Law . 

(6) 84 P. B. 1874. 

(7) 78 P. R. 1875. 

(8) 47 P. R. 1876. 




the co-sharer setting 
others (l). 





RESUMPTION ARISING OUT OF LONG ABSENCE 9 


15 kos 
long al 
raised s 


15 kos 
long al 
raised s 


F and A were absentees at first settlement (1854) and laud was in 
possession of occupiers with promise to restore. Promise to restore was 
repeated in 1867 settlement only. Occupiers partitioned. Owners being 
away never returned. Son and nephew sued. It was held that 
nee,. though residing near, no steps being taken to assert claim, 
ng presumption of abandonment which is not effected by entry 
settlement papers promising to restore (l). 


The presumption of abandonment arising from such long absence and 
omission to look after the land is not rebutted by a mere promise recorded 
in the settlement papers to restore the land when the absentee returns. 
Where a proprietor was absent with defendants for 22 years in neighbouring 
village 15 kos away, no assertion of right, and allowing defendants to return 
and recover ; held it amounted to abandonment though there was promise 
to restore (2). 

In 38 P. R. 1895 a proprietor was entered for 16 years in two 
settlements as absent For 19 years prior to suit there was no claim, 
though living only 10 kos away. Abandonment was held proved. 


In 121 P. R. 1884, twenty-one years* absence was not held 
1 amounting to abandonment. In this case plaintiff’s father left the village 
in 1850 ; his two sons resided in another village where they had land to 
support them, and never claimed. In 1881, plaintiff came forward and 
had their names recorded. 


See also 115 P. R. 1876; 141 P. R. 1883; 30 P. R. 1901, and 
No. 824 of 1881. 


An entry in the record-of-rights that when the plaintiffs absentees, 
who left their land 22 years previously without making any arrangements 
for the payment of revenue, return and want the land, they can take it 
back, does not constitute a trust, antedating to the original abandonment 
by the plaintiffs, and that the plaintiffs, having failed to prove that, within 
the last 40 years they have had any connection with the land or shared its 
profits, the respondents have acquired adverse title (3). 

Where sometime previous to the settlement of 1869, plaintiffs 
father left the village and settled elsewhere and an entry was recorded at 
the settlement by the co-sharers that they would restore, after calculation 
of profit and loss, the share to the absentees or their offspring, on their 
return to the village, but neither P’s father, nor the plaintiff made any 
claim for, or interested himself in, the ancestral share, until this suit was 
brought in 1899, and in the revised settlement of 1879, the entry above 
referred to was not repeated and plaintiff shown as an absentee ; held , that 
there was a clear abandonment in this case, and the fact that plaintiff had 


(1) 38 P. R. 1878. 

(2) C. A. 2095 of 1883. 

(3) 85 P. R. 1909. 
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240. Facts not amounting to abandonment. 

Mere non-occupation and non-cultivation of unculturable land does 
not, in absence of intention to abandon or adverse possession, amount to 
abandonment (3). 

Mere long absence (50 years) coupled with settlement abroad in 
Central India of a co-sharer does not amount to abandonment, which 
would ripen in 12 years to loss of rights if the circumstances show he had 
no intention to relinquish. Mere possession for 12 years does not amount to 
adverse possession, unless acts show the occupier had animus of holding 
adversely (4). 

The mere going to foreign territory, marrying and settling there, and 
taking no further interest in the property or its management for twenty- 
one years, does not constitute abandonment (5). nor merely residing some¬ 
times in one and sometimes in another District, in both of which there 
was ancestral property (5). 

An absentee in a common holding, who leaves his property in the 
hands of a co-sharer, asserts his right to succee.l a relative when a succession 
opens out, and objects on the first invasion of his rights, cannot be deemed 
to have abandoned his property as in such cases mere length of time does 
not affect his rights \7). 

P’s father owned land in Amritsar and Ambala. He lived in both 
but mostly in latter and never had personal possession of Amritsar property 
or derived profits therefrom. In the first settlement he was recorded as 
temporarily absent, and in second present and shown as co-sharer. Abandon¬ 
ment held not proved (8). 

At first settlement P’s grandfather was absent. At second, father 
present and in possession. In 1872 P got share of compensation under 
Land Acquisition Act. In 1879 D got further compensation on behalf of 
P absentee. Abandonment held not proved (9). 


1888. 


(1) 30 P. R* 1901; cf. No. 105 P. R. 1901. 

(2) C A. 824 of 1881 printed at page 425 of P. R 

(3) 53 P. R. 1907. 

(4) 126 P. W. R. 1911; See also 125 P. W. R. 1911; 

(5) 18 P. R- 1886; See also 84 P. R. 1888; 75 P. R. 
P. R. 1875; 84 P. kl 1874; 73 P. R. 1874. 

(6) 62 P. R. 1890. 

(7) 120 P. R. 1908; See also 97 P. W. R. 1908; 146 P 


13 P. W. R. 1910. 
1880; 46 P. R. 


1875; 87 


h. R. 1930, and 43 P. R* 


1901. 


( 8 ) 

19 ) 


62 P. R. 1890. 
9. P. R. 1890. 




ABANDONMENT OF JOINT PROPERTY 



Whether there has been a relinquishment or not is a question 
to be determined according to the circumstances of each case (l). 


of fact 


241. Abandonment of joint property. 

In joint ancestral property the possession of one co-sharer is the 
possession of all The co-sharer in possession must show that the other 
co-sharers were excluded more than 12 years ago, and that they abandoned 
their rights (2). To establish a title by adverse possession over a share 
of joint property jointly held, if a title can be so established at all, the 
title must be asserted adversely in the clearest and most unequivocal and 
unmistakeable manner (3). 

As in a common holding the possession of one co-sharer is the posses¬ 
sion of all, mere occupation and enjoyment by one, to whatever period it 
may extend, does not constitute an adverse possession as against the other 
co-sharer, unless the one in possession is able to show most clearly and 
emphatically his own adverse possession, or abandonment by the other (4). 

Where one co-sharer holds another’s share, the latter having simply 
ceased to hold actual possession, the holder’s possession implies constructive 
possession by the proprietor, but where the absentee had abandoned the 
reverse is the case (5). 

A person, who has not at any time been in any other position than that 
of a co-sharer, cannot plead adverse possession and the mere fact that he 
derives his title from one co-sharer does not enable him to assume a title 
adverse to other co-sharers (6) 

Possession of one co-sharer is ordinarily possession of all the co¬ 
sharers, but the co-sharer in possession can convert his possession into 
adverse possession by an overt act, showing unequivocally to the co-sharers 
that in future he intends to hold for himself alone, and his adverse posses¬ 
sion cannot be stopped by the other co-sharers merely by affirmation that 
they are co-sharers or by applications for partition. (7) 

Where recorded co-sharers by purchase applied for partition, arid co- J 
sharers who denied their right were referred to a Civil Court, no suit being* 
riled and partition proceedings beiiig dropped for 10 years,' thd claimants iri 
interval exercising no rights ; held , adverse possession began from date of 
original denial (8). 1 r 

See also 78 P. L R. 1909; 102 P. L. R. 1909 ; 13 fvW./R. f§10 ; 14 
P. R. 1918 P. C. and C. A. 2610 of 1919. 

- -:-;-1-:----i-Jl- 

(1) 141 P. R. 1883; 121 P. R. 1834; 85 P. R. 1892 (P. B.) ; 30 P. R, 1901 43 
P. R. 1901 ; 29 P. R. 1910. 

(2) 118 P. R. 1889. ’ 

(3) 12 P. R. 1899; See also 6 P. L. R. 1901; 39 P. L. R. 1906; 84 P. R. 1888. 

(4) 120 P. R 1908 ; 124 P. L. R. 1915; 86 P. R. 1909 ; 48 P. L. R. 1910. 

15) 29 P. R. 1910. 

(6) 251 P. L.R. 1911. 

(7) 45 P. R. 1914. 

(8) 239 P. W. R. 1912. 
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Effect of once abandoning. 

If there has been once an intention to abandon, mere change of in¬ 
tention cannot have any effect or limitation (l). 

The owner, who has left with intention to abandon, within 12 years of 
suit for possession, does not by mere act of abandonment, lose his pro¬ 
prietary rights. The title will prevail if not extinguished by limitation (2). 

But see C. A. 1069 of 1880 in which it was held that once land was 
left without intention to return the right was lost altogether. 


<SL 


242. Limitation. 

The possession of one co-sharer is possession of other co-sharers and 
it is for the co-sharer in possession in order to defeat the title of 
the absentee co sharer or his descendants to prove that by some overt 
act he constituted his possession into an adverse possession to the other 
co-sharers, an overt act of which such co-sharer had knowledge (3). 

Articles 242 and 243 of Rattigans Digest of Customary Law states 
that “the immediate heir or other representative of the absentee may also 
bring a suit to recover the holding within twelve years from the death 
of the deceased absentee, or within three years of his attaining majority 
if he was a minor when the absentee died, or within twelve years from 
any acknowledgment of his own title duly signed by the person recorded 
as in actual possession or by his agent authorised in this behalf. 
“Where by some overt act the proprietor in possession sets up an adverse 
title of his own, the absentee, or those claiming under him, must sue 

to recover his or their rights within twelve years from the date of such 
»» 

assertion. 

P sued in 1890 for possession of land, alleging it to be ancestral pro¬ 
perty of his father, who had left the village in 18+4, and died in Jhansi in 
188) without returning. Held , suit was time-barred under Article 142 
of the Limitation Act, under which the deceased owner or anyone 
claiming under him had 12 years in which to sue for possession, to be 
reckoned from the date on which the said owner discontinued possession 
in 1844 (4). 

In 1855 defendant admitted the proprietary right of P and b, 
absentees. At the second settlement in 1863, the absentees had not 
returned, and defendant, locum tenens did not repeat his admission or 
make any engagement to restore the land to the absent owners. In 
1875, P’s son sued defendants for his father’s share P and S having 
died 'more than 12 years before suit; held 'plaintiff’s claim was time- 
barred. 


(1) 84 P. R. 1874 

(2) 86 P. It. 1892 [P. B. ] ; 29 P. R 1910. 

(3) A. I. R. 1934 Lib 466=164 I. C. 983. 

(4) 109 P. R. 1892; See also No. 833 of 1891; 85 P. R 1909. 







LIMITATION 


See also 4 P-R 1871; 40 P. R, 1871; 153 P. R. 1871; 68 P. 
1874; 84 P. R. 1874; 37 P. R- 1875 and 114 P. R. 1880 to the same 

effect. 



In Buta Shah v. Murad Alt (l) it was held that an absentee 
co-sharer could recover possession on his return and the limitation period 
allowed to an immediate heir of an absentee is 12 years from the date 
of the absentee's death. The authority laid down in this ruling how¬ 
ever seems open to doubt There is no authority for the view that the 
immediate heir of an absentee owner must sue for possession within 
12 years from the date of the absentee’s death. The possession of one 
co-sharer is, in law, the possession of all, and in order that one of several 
co-sharers may acquire title by adverse possession or against the others, 
his possession must be of such an actual, open, notorious, exclusive 
and hostile character as to amount to an ouster of the other co-shafers. 


Limitation will begin to run from such date. 


. 0 . 


(1) A. I. R. 1929 Lah 276=116 I. C. 310 S 109 P. R. 1892 ; 86 P. R. 1909 and 


29 P. R. 1910 not followed 
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CHAPTER XIII 

THE VILLAGE COMMON LAND. 

243. The village common land. 

The village common land is a plot of land in every village reserved 
for purposes of common pasture, assembling of the people, for grazing cattle 
and for a possible extension of the village dwellings. In its wider sense it 
includes the abadi or inhabited village site also. Thus the village common 
land comprises the shamilat-deh including the uncultivated {banjar) and 
pasture lands, the abadi or inhabited village site and the gora-deh or 
vacant space reserved for extension of the village dwellings, and adjoin¬ 
ing village site. 


Rights in shamilat-deb* 

As a general rule, shamilat-deh is regarded as the common property 
of the original settlers, and their descendants, as distinguished from rnalikan - 
makbuza (proprietors of their own holdings). And occasionally also those 
who assisted the settlers in clearing the waste and bringing it under 
cultivation are recognised as having a share in it. 

Land which belongs to the whole village or a taraf is shamilat , but 
not the land jointly held by one only against a small number of pro¬ 
prietors (l). 

Shamilat-deh includes “ abadi deh , and proprietors alone are 
owners of the “ abadi-deh ” whether occupied by houses built by them¬ 
selves or by non-proprietors settled by them or not (2). 

Ordinarily shamilat land is governed by the same rule of inheritance 
as the khewat land (3). 

If a person is found to be owning a holding in a village the 
presumption is that he is entitled to a share in the common rights, but he 
loses it by disuser for over twelve years (4). The right to share in the 
village shamilat is an incident attaching to the right of property in the 
village, and that alone (3). 

Tirniguzar when a co-sharer in shamilat . 

The payment of tirni (grazing dues) by a person who is not a 
proprietor paying land revenue, does not confer upon him any right to 
participate in the partition of the shamilat land of the village (6) 

(1) A. I. R. J92L Lah. 188=3 Lah. L J. 451. 

(2) A. I. R. 1930 Lah. 6=119 I. C. 727. 

(3) A. I. R. 1934 Lah. 607=35 P. L. R. 563=155 I. C. 514. 

(4) 52 P. R. 1866. . 

(5) 44 P. Ii 1868; Saa also 10 P. R. 1804; 113 P. R 1900; 8 P. L. R. 1907. 

(6) 6 P. R. 1916 (P. C.) ; See also C. A. 1977 of 1915, Mauza Lakhu, Tahsil 

Khusbah. 
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RIGHTS IN SHAMILAT 
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The right to share in the village common land is an incident attaching 
to the ownership of agricultural land in the village, and ordinarily those 
persons who hold land on which revenue is assessed and who are co-sharers 
in the khewat are entitled to a share in the shamilat in proportion to the 
amount of revenue paid by them. In an ordinary Punjab village mere 
payment of tirni by a person who is not an owner of land in the village does 
not confer upon him the right to participate in the partition of the shamilat ; 
though instances are not wanting where the amount of tirni paid by a 
land owner is added to the revenue paid by him for the purpose of calculat¬ 
ing the share in the shamilat to be allotted to him at partition. These rules 
have been made applicable principally to those parts of the country where 
agriculture is the predominant feature of village life and cultivation of land 
is the main source from which the inhabitants draw their income and the 
state derives its revenue (1). 

Proved as a special custom that in tnauza Nurpur Khas, Tahsil 
Khushab, District Shahpur, all persons who paid either land revenue or 
tirni or both at the first regular Settlement of 1865 were co-sharers in the 
shamilat, and that the measure of right was the contribution by way of land 
revenue or tirni or both paid at that Settlement (1865). Held, also, that 
persons to whom tirniguzars of 1865 have transferred their rights by sale, 
gifts or otherwise, are also entitled to their pro rata share at partition (2). 

By custom in Khushab Tahsil (District Shahpur), if a proprietor of 
land or a tirni gazar makes land abad out of the shamilat, it should be 
recorded as his exclusive property (3). 

The lambardar as such has no right in shamilat. 

The lambardar as such has no right in the common land of the village. 
The office of the lambardar confers no right on its possessors apart from 
any right possessed by the office holder, todispose of the shamilat (4). For 
instance the lambardar as such has no right to grant a leave for making 
saltpetre in the village common land (5), and he has as such no right to sell 
the common land of the village and is not an agent for such purpose (6). 

Rights of occupancy tenants in the shamilat. 

Where a tenant has been put into possession of a portion of common 
land with the consent of all the co-sharers, or they have for a long period 
acquiesced in his possession, his possession cannot be disturbed so long as he 
continues a tenant in the village and uses the site for the purpose for which 
it was given. 


(1) A. I. R. 1932 Lah. 834=13 Lah. 92. 

(2) Ibid. 

(3) A. I. R. 1933 Lah. 757=144 I. C. 206. 


(4) 48 P. R- 1867. 

(5) 30 P. R. 1879. 

(6) 191 P. R- 1889. 





occupancy tenant has been holding a bara for agricultural 
imi^uaca iu C — for a long time he cannot be dispossessed (l). 

Where an occupancy tenant built on arable land a cattle shed and the 
landlord sued to remove it ; held , he could not succeed, as the building of an 
agricultural building is not an appropriation rendering the land unfit for 
agricultural purposes, particularly in a case where the landlord was being 
paid rent in cash and therefore suffered no loss (2). 


An occupancy tenant who occupies shamilat , with the consent of the 
proprietor for agricultural purposes, cannot be disturbed so long as he uses 
the same for that purpose, but he can, if he diverts it to other uses, or sets 
up an adverse title (3). 


As regards acquisition of occupancy rights in the shamilat , Section 10 
of the Punjab Tenancy Act, 1887, states that in the absence of a custom 
to the contrary no one of several joint owners of land shall acquire a right 
of occupancy under Chapter II of that Act, in land jointly owned by 
them * Thus, according to this provision of law, if a co-sharer has got a 
share in the shamilat he is not entitled to acquire rights of occupancy in 
that area except by proving a custom Sometimes in pattidctri villages 
there is common land belonging to a particular patti only in which the 
co-sharers in the other pcitti have got no share. Such co-sharers do not 
seem to be barred to acquire occupancy rights in that patti. 

Clause 2 of Section 9 of the old Punjab Tenancy Act, 1858 (XXVIII 
of 1868) provided that # no right of occupancy in the common lands 
belonging to a pattidctri village community shall be acquired under this 
chapter/ 


See 2 P. R. 1871 (Rev.); 1 P. R. 1874 (Rev.) ; 15 P. R. 1880 (Rev.); 
1 P. R. 1899 (Rev ) and Author s Commentary on the Punjab Tenancy Act 
(2nd Edition), page 75, where this question has been fully discussed. 


“ Muafidars.” 

Muafidars have no right as such, but if they are owners of the muafi 
plot the question depends on how they acquired the plots (4). Muafidars 
have no right in Mauza Dhatral, Karnal District (5). 


“ Malik Qabza” 

A ntalik qabza has no right to build upon a vacant site situated in a 
village abadi in virtue of his owning a portion of agricultural land outside 
the abadi (6), 


(1) 34 P. R. 1877 ; 152 P. R. 1832 ; See also 36 P. R. 1882. 

(2) 122 P. R. 1888. 

(3) 65 P. R. 1885. 

(4) 44 P. R. 1868. 

(5) 4o P. R 1867. 

(6) 1926,981.0.880. 
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The purchase by a non-proprietor of land along with others to make a 
tank in the village does not make him a proprietor with the rights of a 
proprietor (l). 


A Ghakkar malik qabza has a right proportionate to his khewat in 
Mauza Pandori, Jhelum, but not a malik qabza of any other tribe (2). 

The mere fact'ftat a malik qabza has been allowed to break up and 
cultivate portions of the common lands without having been called upon to 
pay anything more than the revenue and cesses assessed thereon cannot 
Ordinarily be taken as sufficient to show that he holds the lands as of right 
in virtue of his status as a malik-qabza (3). 

See also C. A. No. 1030 of 1876 in which malik-qabzi was allowed 
a share proportionate to the holding in the shamilat and abadi. 

“Ala maliks” and “adna maliks.” 

An adna malik in the village Panj. Giran in the Tahsil of Bhakkar 
in the Mianwali District is entitled to cultivate shamilat land without the 
permission of the ala malik . The only right of the ala malik is priority to 
cultivate the land before it is actually cultivated by the adna malik (4). 

Held , on the interpretation of. the Wajib-ul-arz (District Mianwali) 
that no one could acquire adna malkiyat rights in the village shamilat 
merely by breaking up such shamilat and offering jhuri to the ala 
maliks (5). 

In Mauza Patti Allanwala, Tahsil Jhang, as rights in shamilat are not 
accessory to land held separately in a village, and as the adna maliks only, 
acquired proprietary rights as such in the lands they actually cultivated, 
they are not entitled to a share in the shamilat-deh which belongs exclusive¬ 
ly to the ala malikan (6). 

244 Sale of a proprietary holding in a village—does it convey 
sale of right in shamilat also ? 

If a person is found to be owning a holding in a village the presump¬ 
tion is that he is entitled to a share in the common rights, but he loses 
it by disuser for over 12 years (7). 

The right to share in the village shamilat is an incident attaching to 
the right of property in the village, and that alone (8). Every holding, 
other than that of a mere malik-qabza, carries with it as appurtenant 
thereto a proportionate share of the common land (9). 


(1) 

48 P 

. R. 1899. 


(2) 

5P. 

R. 1867 (Rev). 

(3) 

53 P 

. R.1879; 

10 P. W R . 1911. 

(4) 

A. I. 

R. 1937 Lah. 286. 

(5) 

A. I. 

R. 1936 Lah. 982=1611. 0. 942. 

(6) 

2 P. 

R. 1917. 


(7) 

52 P. 

R. 1866. 


(8) 

44 P 

R. 1868. 


(9) 

10 P. 

R. 1894; 

113 P. R. 1900 ; 8P.L R.1907 
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The question whether a particular transaction carries with it a share 
in the shamilat is one of intention and is to be gathered from the terms of 
the deed, surrounding circumstances and conduct of the parties (l). 

The general rule, undoubtedly, is that an alienation of khewat land 
by a proprietor does not ipso facto convey any rights in the shamilat to 
the alienee as the rights of the proprietor in the shamilat are not a mere 
accessory to the khewat land separately held by him (2). Where therefore, 
before the partition of the proprietary holding both the parties were 
entitled to share equally in the shamilat land, the mere fact that the revenue 
of the area allotted at partition to one party happened to be more than 
that of the area allotted to the other could not have the effect of disturbing 
their vested rights in the shamilat , unless the parties intended that the 
shamilat should not be held in equal shares (3). 


Shamilat is not a mere accessory to the khewat land of a proprietor. 
Therefore the sale of the latter does not convey any right in the former. 
The alienee must prove that a share of the shamilat has been sol,d to him 
along with the khewat land (4). 

Rights in the shamilat of a village are not accessory to the land held 
by a proprietor and a sale of the latter does not convey the shamilat rights 
unless there is an intention to the contrary (5). Where sale of khewat 
land does not mention about rights of shamilat , rights in shamilat do 
not pass (6). 

Where the deed of gift did not convey rights in the shamilat there 
being no shamilat in existence on the date of the gift but rights in shamilat 
being created afterwards the donee becomes entitled to it (7). 

But as pointed out by Coldstream and Jai Lai JJ. in Rup Chand v. 
Sardar Khan (8), shamilat rights are not a mere accessory to the land 
separately held and the onus lies on a purchaser of proprietary land to 
show that a sale to him included a share in the shamilat . But the mere 
fact that the sale-deed does not expressly mention the transfer of shamilat 
rights will not be conclusive against the vendee. The court has to look 
also at the surrounding circumstances including the subsequent conduct 
of the parties. 

Where on 4th August 1885 the vendor conveyed by registered deed 
the property he had purchased to the vendee, specifying the fields sold by 


(1) 

381. 

C. 

120 . 


(2) 

A. 1. 

R. 

1928 Lah. 

922=9 Lah. 601. 

(3) 

A. I. 

R. 

1931 Lab. ' 

768=133 I. C. 892. 

(4) 

8 P. 

R. 

19l7=36 I 

0. 601=A. I. R. 1916 Lah. 102. 

(5) 

68 I. 

C. 

746. 


(6) 

60 I. 

C. 

459. 

f * * , ' • 

(7) 

A. I. 

R. 

1921 Lab. 138=3 Lah. L. J. 414. 

(8) 

A. I. 

R. 

1933 Lab. 

428=*14 Lah. 496; affirmed an appeal by the Privy 


Council in 1937. 
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their numbers in the revenue records and detailing the boundaries of the 
area the southern boundary being described as shdmilat land. The deed 
did not refer to any rights in the shamilat . But the vendor had severed 
all connection with the village and took no further interest in the shamilat ; 
Held, that it was clearly established on evidence that at the time of the sale 
the parties intended that all the rights of the vendor, whether in the 
shamilat or in the proprietary holding, should pass to the vendees (l). 

Where a person sells certain adua malkiyat lands, in order to decide 
as to whether the shamilat is or is not sold, the court has to look into the 
surrounding circumstances and the conduct of the parties and then arrive 
at a conclusion after consideration of all these matters (2). 



The question whether the parties intended in the sale to include 
shamilat is one of fact and not of law and the finding of the lower court 
thereon cannot be challenged in second appeal (3). 

Shamilat rights are not a mere accessory to the land separately held 
and the onus lies on a purchaser of proprietary land to show that a sale 
to him included a share in the shamilat (4). 

The cultivated land held separately and a share in shamilat , which 
together constitute the interest of the co-sharer in the village, are separate 
things capable of being dealt with separately and a gift or sale of separate 
land does not necessarily, and by implication of law, carry with it a 
proportionate share of shamilat. Whether a particular gift carries a share 
of shamilat , the deed being silent as the subject, is a question of fact 
depending in the first instance upon the intention of the donor to be gathered 
from all the circumstances which are relevant to be proved, and which may 
include the constitution of the village. And though the silence of the 
gift is not necessarily conclusive against an intention to grant a share in 
shamilat , it is sufficient to place the burden on the person who asserts 
that the gift operates to grant more than it purports to grant (5). 

7 he words kul bahiyat aptii which are frequently used by the 
donor, did not necessarily mean that he gave his whole share in the 
village (6). 

Where a razinama between the decree-holder and the judgment- 
debtor included a promise by the latter to execute a mortgage with posses¬ 
sion of a one-third share of his entire interest {kul hakiat ka tisra hissa), 
and at the time of the execution of the deed i the decree-holder insisted on 
including a third share of the shamilat in the mortgage, while the judgment- 
debtor declined to do so, contending that there was no such agreement in 


(1) A. I. R. 1933 Lah. 428—14 Lah. 496 ; affirmed on appeal by the Privy Council 
in 1937. 

(2) A. 1. R. 1936 Lah. 816=166 I. C. 723. 

(3) A. T. R. 1931 Lah. 220=123 1. C 81. 

(4) Gohuid Ram v. AH Moharnmad^A. I. R. 1925 Lah. 99=79 I C 84 
Zaida v.'Raj a=* A: f. R. 1923 Lah. 3^0=84 I. C. 113. 

(5) 115 P. R. 1894. 

(6) Ibid . 
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razinama held (l) that the words “ all the interest ” included 
shamilat. Though the share of a proprietor in the shamilat should not be 
treated as a mere accessory to the land separately held by him, it does not 
follow therefrom “ that his right in the shamilat is not part of his interest 
in the village and that his whole interest in the village does not include 

such right (l). 

The right to a share in the shamilat being incidental to the status or 
proprietor in the village, and this being exhypothesi a hereditary status, the 
enjoyment and devolution of the partition of shamilat acquired on partit.on 
would be subject to the same rules as the enjoyment and the devolution o 
an individual holding ; the newly added portion being as much ancestral as 
the individual holding to which it had been added (2). 

The rights of a proprietor in the shamilat of a village are not a mere 
accessory to the land separately held by him, and where a person comes 
into court alleging purchase of the former, the onus of establishing it is 
on him, which is not discharged by proof that lands of separate khatas 

have been sold to him (3). 

Mere conveyance of land with expressly including an interest in the 
shamilat does not convey such an interest to purchaser of a land ,n a 

village (4). 

But where the purchasers of some plot of land in a village, proved his 
title to such an interest by a copy of the deed of sale of 1849 and a frag¬ 
ment ot the original deed, by a table of the proprietors of the v.Hage in 
question and by an entry in the record prepared at the ^ttlement of 1850 
showing that the proprietors of the plots admittedly sold by the plaintiffs 

to the defendants in 1849 had attached to them a proportionate ' nterest '° 
to tne UC purchasers overwhelmingly proved that the 

;*"n .. ™ 

tionate share in the shamilat land (5)- 

245 Rights of pasturage and partition of “shamilat-deh. 

I„ the absence of any special custom every tenant having a right of 

occupancy shall be deemed to possess the right of grazing agricultural 
cattle on the common land, and to water them from the common 

,a ” k ‘xhe proprietors may, However, ercclude a portion of the common 
waste land from rights ol pasture, provided sufficient grasmg ground ,s left 


( 1 ) 

( 2 ) 

(3) 

(4) 

(5) 

( 6 ) 


Manual, p. 44. 


42 P. R. 1897. 

10 P. R. 1893. 

113 P. R. 1901- 

A. I. R. 1928 Lab. 214=103 I. 0. 182. 
Ibid ; 1924 Lah. 444 explained. 

Rattigan’s Digest of Oustomary Law, 


para. 220 (5); CuetV Revenue 
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"ItJr the village cattle. In Hira and Haji v. Nathu 
occupancy tenants against proprietors for a declaration 


(l) in a suit by 
of right to graze 

their cattle on the ori-jinal common land, the lower appellate court held 
that the plaintiff’s right was conditional on the land continuing shamilat^ 
and that as the land had been partitioned in 1871, the right ceased. The 
plaintiffs based their claim on the Wajib-ul-arz prepared previous to 
partition, which provided that all the village cattle were to graze in future 
upon the common land of the village without distinction of proprietors and 
non-proprietors. Plowden, J. on further appeal held “The grazing right 
was declared in the Wajib-ul-arz not of tenants only, but of all proprietors, 
and as declared then, it extended over the whole shamilat-deh as then 
constituted. But this cannot be held to exclude absolutely the liability 
of the shamilat-deh to be partitioned at the will of the proprietors; 
collectively, and to be dealt with thereafter by them severally, each as 
owner of the portion allotted to them. At the same time the partition 
could not of itself by converting the property divided from joint property 
into several property, extinguish the right of grazing over it. The right of 


<§L 


grazing over what was shamilat at the time of settlement and the pro¬ 
prietary right therein, may and do co-exist side by side, both before and 
after partition. Neither right overrides the other so as to extinguish it, 
but each right limits and is limited by the other. I he proprietary rights 
to the proprietors whether collectively before or individually after 
partition, may be fully exercised so long as this exercise leaves sufficient 
area to graze' the cattle of the non-proprietors. But the mere act of 
partitioning the shamilat does not entitle the non-proprietors to sue the 
proprietors to have portion of the original shamilat sufficient to graze 
their cattle demarcated and reserved by a Civil Court. When, however, a 
large portion of the original shamilat has after partition been enclosed or 
reduced to cultivation and the non-proprietors’ grazing rights are seriously 
threatened, they may jointly sue the proprietors to prevent any further 
interference with what remained open of the original shamilat, or possibly to 
have some portion of the enclosed or cultivated land thrown open, so as to 
secure to them the proper enjoyment of their grazing right. 

The same view was upheld by Coldstream J. in Aso v. Bishait 
Singh (2). In Inder Singh and others v. Jai Singh and others (3) also it 
has been held that a provision in a Wajib-ul-arz entitling the village cattle 
to graze on the common land of the village without distinction of proprietors 
or non-proprietors, does not take away the right of the proprietors to 
partition the shamilat and bring it under cultivation if they desire to do so 


(1) 119 P. E. 1889; See also ICO P. R. 1881; 117 P. R- 1894; C. A. 1-56 of 1908; 
95 P. R. 1914, 2 L. L. J. 44, 6 L. L. J- 336=A. I. R. 1925 Lah. 216; 5 L. L. J- 
646. 

(2) A. I. R. 1927 Lah. 130=99 I. C. 81& 

(3) 1935 P. L. R 386. 
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provided a sufficient area is left for the necessary cattle of the non 
proprietors to graze on. 


It was held in Gurditta v. Dhem (l) that where non-proprietors 
enjoyed grazing right over shainilat , they were only entitled to have a 
reasonable area set apart for their animal to graze upon, and it was held in 
Hans Raj v. Narain Chand (2) that the word muweshi in the Wajib-nl-arz 
conferring grazing right on non-occupancy tenants and other residents over 
the shamilat should be confined for cattle used for agricultural and domestic 
purposes and should not include sheep and goats kept for trading pur* 
poses. Grazing rights are merely in the nature of bartan or user and all that: 
the persons having such rights can claim is a reasonable area for their, 
requirements, so long as there is sufficient area left for the grazing require¬ 
ment of persons having grazing rights the proprietors are at liberty to 
cultivate or enclose areas out of th 6 banjar (3). 


Where certain proprietors in the village common land mortgaged 
their share in the shamilat to defendant, who was owner of his own share, 
and plaintiffs, purchasers of certain shares in the equity of redemption, 
claimed to redeem the whole of the mortgaged land, on payment of the 
whole of the mortgaged money, making the other mortgagors co-defendants 
with the mortgagee, held , that plaintiffs could redeem the whole without first 
effecting partition. (2 P. R. 1904). 


In Suiidar v. IVazira (4) it was held by Johnstone, J. that a suit 
by occupancy tenants against the whole of the individuals forming the 
proprietary body to establish that they in common with all the residents of 
the village were entitled to graze their cattle over the village common land, 
and that therefore, it should be exempted from partition was not barred 
from the cognizance of the Civil Courts either by clause (xvii) of Section 
158 of the Punjab Land Revenue Act, 1887, or by clause (i) of Section 77 

(3) of the Punjab Tenancy Act, 1887. The same view was upheld in 
Nandu v. Jaitnal (5). 

The direction of the Wajib-ul-arz should be rightly interpreted. A 
clause in the Wajib-ul-arz the heading of which referred only to proprietors 
and others connected with settlement laid down that cattle of every tnalik 
and ghdir malik would graze in shamilat banjar . Shopkeepers claimed 
right and urged that they had previously grazed free. It was held in 
Munshi Rani v. Rulia Ram (6) that they were not members of the village 
community and had no such right, and previous permission exercised would 
not help them. Had the clause referred to bashinda , perhaps all residents 

(1) 160 P; L. R. 1912=14 I. C. 562=150 P. W. R. 1912. 

(2) 86 P. 1R. 1911; Sen also 29 P. R. 1890. 

(8) A. I. R. 1933 Lab. 370. 

(4) 144 P. R. 1907=188 P. W. R. 1907. 

(5) A. I. R. 1928 Lah. 150=108 I. C. 170=10 L. L. L 45. 

(6) 95 P. R. 1914. 
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have been entitled. Shamilat panna is a form of joint property 
and claim to partition a portion only of the shamilat cannot be allowed. 
To allow a partial partition might produce a very unfair result. It is quite 
possible that a co-sharer might have already more than his share in other 
plots of shamilat , and be in fact entitled to nothing in the plot of which 
partition was sought (l). 

Where the occupancy tenants of a village have been grazing their 
cattle for a very long time in the banjar land of the village, their user 
must be taken to have had a lawful origin (2). Where the tenants of a 
village have a legal right to graze their cattle in the waste land belonging 
to the proprietors, which covers an extensive area, they cannot prevent the 
proprietors from cultivating or executing improvements upon these waste 
lands for all time to come. All they can insist upon is that a sufficient and 
suitable area for pasturage be kept for the village cattle, including those 
belonging to them and the other non-proprietors, and if this has been 
done, the remaining land can be used by the proprietors in any way 
they like (3). 

108 P. R. 1876—The Wajih-ul-arz provided that the cattle of the 
entire village without distinction of proprietors and 
non-proprietors shall be entitled to graze as hereto¬ 
fore without grazing dues. Where plaintiffs resided 
in another village and merely resorted to the village 
for cultivation, held , their grazing rights were 
limited to such cattle as were bona fide used for 
cultivation in such village, and that the right 
extended to all land on which the proprietors 
grazed. 

100 P. R. 1881—Occupancy tenants having a right to graze cannot 
claim profits of a part of the shamilat enclosed # 
when there is sufficient land left for grazing. 
Their right to graze is limited to the area 
the owners graze on. If during the twelve 
years they had been refused the right, the limitation 
would run against them from the date of refusal. 

160 P. L. R. 1912—Where non-proprietors enjoy grazing rights over 
shamilat they are only entitled to have a reasonable 
area set apart for their animals to graze upon. 
Grazing rights are merely in the nature of bartan 
or user and all that the persons having such 
rights can claim is a reasonable area for their 
requirements ; so long as there is sufficient area 


(1) 32 P. R. 1908. 

(2) 1932, 137 I. C. 225, 

(3) Ibid . 
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left for the grazing requirement of persons having 
grazing rights the proprietors are at liberty to 
cultivate or enclose areas out of the banjar (1)* 

iff in a suit for declaration of a right to graze cattle 
over certain lands, proves that he was obstructed in the enjoyment of his 
right within three 3 r ears before suit, the onus is shifted to the defendant ; 
and he has to show, in order that the suit may be time barred that such 
obstruction took place more than six years before the suit (2). 

Plaintiffs, malikan-i-qabza, sued defendants proprietors, for a declara¬ 
tion that they were entitled to graze their cattle in and to take away wood 
from the shamilat-deh , and for an injunction restraining the defendants 
from cultivating their land. It appeared that the plaintiffs right to 
graze in dispute had been established in previous litigation between the 
parties* Held, that though the defendants were entitled to cultivate 
the land, the plaintiffs were entitled to have sufficient pasturage left 
for the use of their cattle and that, therefore, the defendants’ right of 
cultivation should extend only to so much of the land as will leave plain¬ 
tiffs a sufficient amount of area for grazing purposes. “The right to cut 
grass is included in the right of grazing ’ (3). 

In a suit brought by the non-proprietors of a village against the 
proprietors for a declaration to the effect that the shamilat land is a 
grazing ground for the cattle of all the inhabitants of the village and is 
not liable to partition among the proprietors, all the proprietors are 
necessary parties, because they are all joint owners of the shamilat and 
are equally interested therein and the suit involves a question affecting 
the rights of all of them as a body (4). 

See also Chapter IX of the Punjab Land Revenue Act , 1887, for 
partition of shamilat-deh . 

As to alienation of grazing rights, see 1923, 5 Lah. L J. 546 (A. I. R. 
1924 Lah. 223). Where a tract of shamilat land belonging to a village was 
reserved for the grazing of cattle and cutting grass and wood and had been 
allotted for the purpose aforesaid, to certain specified families of Labanas; 
held, that this right cannot be alienated by one of the owners of the right, 
for by doing so he introduces a foreign element in the class of persons to 
whom the right was specifically restricted and that such transfer even to a 
proprietor was void. 




(1) A I. R. 1933 Lah, 870=144 I, C. 976. 

(2) Ibid. 

(3) A. I. R. 1926 Lah. 216=921. C. 403=6 Lah, L. J< 336, 

(4) 1924, 1 Lah. cas. 427. 
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246* Tenants' right to collect dry wood and dry grass. 
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In the absence of any special custom every tenant having a right of 
occupancy shall be deemed to possess the right to collect dry wood and dry 
grass for his own use (l). 


Certain hereditary tenants of Mauza Mangharwal, District 
Hoshiarpur, claimed the right to cut wood and grass from the village 
shamilat , not only for their own agricultural purposes, feeding cattle etc., 
but for sale. The proprietors resisted the claim. It was held that the 
tenants had failed to prove that they had any such right by easement 
or custom (2). 

In a suit by a portion of the proprietary body of the village disputing 
the right of the hereditary cultivators to cut grass from a plot of land 
formed into a grass preserve by the proprietors out of the ban banjar of 
the village, and for damages for loss or profits they would otherwise have 
made from it, it appeared from the Wajib-ul-arz that the whole ban 
banjor was owned as shamilat-deh by the proprietors, but that the cattle 
owners of the village were entitled to graze their cattle thereon without 
distinction of proprietors and non-proprietors, the proprietary tenants also 
being entitled to take grass, straw, and wood in the ban banjar •, but not 
to share in the fees paid by outsiders who casually grazed on these lands. 
It was found as a fact that there was sufficient grazing for both proprietors 
and non-proprietary tenants in the portion of the ban banjar which was not 
enclosed and preserved. It was held that the plaintiffs were entitled to 
succeed in their suit, the defendants having failed to show that where certain 
land, part of what was potentially common grazing ground, had in fact 
been excluded from the actual common grazing ground, leaving r a residue 
sufficient for grazing all the village cattle, and when the produce of 
the reserved tract had been sold for profit, they, as hereditary tenants 
were by custom entitled to share in the profit, which pritna facie would 
belong to the proprietors by reason of their proprietary right (3). 

A tenant-at-will has a right to graze agricultural cattle on the 
common land, and to water them from the common tank (4). 


247. Other rights of an occupancy tenant in shamilat land. 

An occupancy tenant who occupied a portion of the shamilat land 
with the consent or the acquiescence of the proprietors for agricultural 
purposes, cannot be disturbed in his possession so long as he remains a 
tenant in the village and uses the site for the purpose for which it was given; 
but if he diverts the site to other purposes, as for instance, to build upon, and 

1. Cust’s Revenue Manual, p. 43; Rattigan’s Digest of Customary Laiv, 
para. 220 ( a ). 


2. 29 T. R. 1914. 

8 100P. K. 4894. 

4. Cust’s Revenue Manual pp> 44 and 46 ; See also para. 175 of Rattigan'a 
Digest of Customary Law . 
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disclaiming the title of the proprietors, set upon adverse title in himself, he 
forfeits his rights of user and is liable to ejectment at the suit of the 


proprietors (1). 


248. Partition of shamilat— meaning of “ ha sab rasad khewat." 

The ordinary sense in which the phrase “ hasab rasad khewat ” is 

used is “according to the revenue assessed ’ and it is only in exceptional 
cases that the extraordinary interpretation, viz., 1 according to the area 
holds good. When used in a revenue record in reference to a partition of 
the shamilat area it always meant “ according to the revenue assessed on 
the holding ” and not “ according to their areas.” But this rule is subject 
to an exception in favour of villages of a peculiar type, i.e. in -those cases 
where it may be unfair and inequitable to interpret it differently, as for 
example in riverain villages where the land-revenue is fluctuating (2). 

The measure for the partition of the shamilat land in the village of 
Sahib Ali (Montgomery District) is the land-revenue assessed on the land 
and not on the area of land held by the co-sharers (3). 

The land on which co-sharers have been in the habit of tethering 
cattle, cannot be said to be dedicated for a common purpose in the sense in 
which land occupied by mosques, tanks and roads has been dedicated and 
such land is subject to the right of partition, the owners of cattle being at 
liberty, after a partition to tether them on their own land (4). 

249. Rights of a co-sharer in shamilat land—alterations in 
joint property—material and substantial injury. 

A member of the proprietary body of the village is entitled to reclaim 
a portion of the shamilat land provided he does not cause any special 
injury to the rights of the other membjrs of the proprietary body. And it 
is not reasonable to deprive him of the gains of the hard labour that he has 
spent in reclaiming the land and eject him from same; but he does not 
become the absolute owner of such land The land continues to be avail¬ 
able for partition at the time of partition of the shamilat land (5). 

Where one of the proprietors reclaims shamilat land and a suit for 
ejectment by the proprietary body is dismissed and the former reclaims a 
further piece of shamilat land, a subsequent suit to eject him from the 
land reclaimed subsequently is not barred under O. 2, R. 2. (6). 


1. A. I. R. 1924 Lah. 315=711. C. 68; See also 65 P. R. 1885. 

2. A. I. R. 1936 Lah. 446=169 I. C. 366; See also 69 P. R. 1913; 1925 Lah. 
127; 1927 Lah. 807 ; 2 P. R. 1917; A. I. R. 1932 Lah. 334=13 Lah. 92. 

3. A. I. E. 1938 Lah. 624. 

4. 136 P. R. 1906. 

6. A. 1. R. 1936 Lah. 156=168 I. C. 112. 

6- Ibid. 
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RIGHTS OF A CO-SHARER IN SHAMILAT 

One of the several owners cannot appropriate shamilat land or a 
portion thereof for his own purpose so as to make the remaining land unfit 
for the purpose for which it was reserved (l). 

A co-proprietor is entitled until partition to appropriate to his exclusive 
use a part of the village common land which is in his exclusive possession 
for a number of years and his possession cannot be disturbed by any of the 
other co-proprietors unless his appropriation of a part of the common land 
has caused such material and substantial injury to the others as could not 
be remedied on partition (2). 

Conversion to own use. 

As a general rule, no co-owner can convert any of the shamilat to his 
own use in such a way as to cause damage to any individual, or in such a 
way as to exclude adjustment on the occasion of partition. As a corollary 
to this proposition, the reduction of bdnjar land gives no exclusive propri¬ 
etary right therein (3). 

Where certain co-sharers had reclaimed and planted out a portion of 
the common land, held, that they could not resist partition, and the utmost 
they could claim was to be maintained on partition in as much as possible 
of the land so planted out (4). 

Where a landlord has planted trees on the shamilat he can on 
partition be awarded that portion, though the principle is not one which is 
necessarily generally to be followed (5\ 

It is not competent to one or two co-sbarers alone, without the 
consent of the proprietary body to take possession of a portion of the 
common land, and to alter its character so as to permanently exclude the rest 
from possession or use thereof e.g. t to erect a chabutra in front of their 
houses, so as to narrow the lane to material inconvenience of the others (6). 

It is a well established custom that no individual proprietor can 
appropriate to himself a portion of the common land and use it in such a 
way as to affect the rights of all the co-sharers at the time of the partition 
and that plaintiffs who come into court to restrain such an individual 
without any delay are not obliged to establish material and substantial 
injury (7). 

A single proprietor has a right to protect himself by a suit in court 
against an infringement of his right by another proprietor over an estate 
which is set apart for the common purpose of the entire proprietary body (8). 

1. A. I. R. 1921 Lah. 157=2 Lah. 73-61 I. C. 415. 

2. A. I. R. 1930 Lah. 1031=130 I. G. 56 ; case law discmaed 

3. 38 P. R. 1867. 

4 . 8 P. R. 1868 (Rev.) ; See also 718 of 1869 and 117 of 1870. 

5. 15 P. R. 1881 (Rev.). 

6 . 73 P. R. 1882. 

7. A. I. R. 1925 Lah. 287=84 U C. 917=6 Lah. L. J. 548 ; See also C. A. 2788 
of 1917- 

8 . 74 P. R. 1888. 







PUNJAB CtJStOMARY LAW 


<SL 


Where a joint owner of immovable estate builds upon such an estate 
without obtaining the permission of his co-owners, such a building should 
not be demolished at the instance of such co-owners, unless they establish 
that this action caused them a material and substantial injury such as 
cannot be remedied by partition of the joint estate (l). 

The mere circumstance of a building having been erected by a 
co-sharer on common land without the consent of other co-sharers and 
even despite their protest is not sufficient to entitle the aggrieved 
co-sharers to claim the demolition of the building so erected unless it can 
be shown that the erection of the building has actually caused such 
material or substantial injury as cannot be remedied on the partition of 
the joint land (2). 

Majority v. minority. 

A village minority who are owners can sue to restrain a permanent 
alienation of the common land. The will of the majority will only 
prevail when the alienation is not permanent but the rights of the alienee 
are subject to the future division of the common land (3,'. 

Fart of the proprietors are not entitled to appropriate a portion of 
the common land so as to make a s irai thereon against the will of the 
minority (4). 

The will of the majority cannot prevail over that of the minority, 
when the question is as to the disposal of the shamilat, in such a way as to 
preclude all use of it by the owners, e • g. t building a mosque thereon (5). 

Where the lambardars gave a contract to dig for saltpetre in the 
common land, and 162 owners objected and 102 supported, held, as the 
majority objected, their will must prevail (6). 

A suit brought for the demolition of certain buildings erected by 
defendants on the shamilat without consent of the proprietary body can 
be maintained by a minority, the act being an infringement of their 
rights (7). 

Where a portion of the shamilat has once been devoted by general 
consent to a particular use, the will of the majority will prevail against that 
of the minority to prevent any interference with the proper exercise of 
such use. 

A grant of common land to a person in consideration of his acting as 
in\am of the village mosque cannot be afterwards resumed by the will of a 
minority (8). 


J. 60 I. C. 531. 

2. A. I. It. 1926 Lah. 52-89 I C. 831. 

8 . 7 P. R. 1885 ; Bee also C. A. 2196 of 1883. 

4 . 76 P. R. 1873. 

5 . 78 P. R. 1877. 

6 . 3Q P. R. 1879. 

7. 54 P. R. 1886. 

8 . 70 P. R. 1868. 






CONVERSION TO OWN USE 



A dholi grant to a fnqir cannot be resumed on the ground of the 
fa<iir's misconduct at the suit of the proprietors of one Patti (l). 

‘ " Where all the co-sharers consented to the construction of a thorn 

hedge on the village common land, a suit by a minority to remove it would 
tiot lie when it was not shown that the enclosure was bemg devoted to 
a use materially different from that which was contemplated when consent 
was given, and when there was no prgof of damage to the plaintiffs (2). 

Where the occupation of a portion of the common land is necessary 
for the location of artisan and village servants, the will of the majority, in 
the absence of a contrary custom or of any special damage, will prevail 
against that of the minority (3). 

Conversion to own use —material and substantial injury. 

Where some of the proprietors mortgaged a portion of the abadai 
shiimilat land and the mortgagees erected a walled enclosure for keeping 
their cattle and the other proprietors first attempted to have the mortgage 
$ e t aside and having failed instituted a suit for mandatory injunction 
directing the removal of the said walled enclosure ; held, that the mere 
circumstance of the building being erected on common land without the 
consent of the co-sharers and despite their protest even, is not sufficient in 
itself to entitle the aggrieved co-sharers to claim demolition of the building 
so erected in the absence of a material and substantial injury such as could 
not be remedied on a partition of the joint land (4). 


Where plaintiff, one Of the village proprietors, sued for demolition Of 
certain houses erected by the defendants of other village proprietors within 
th e-dbadi of the village ; held, (1) that in the absence of proof of a special 
damage plaintiff’s suit for removal of an obstruction or encroachment on 
pieces of village shimilat, could not succeed ; and (2) that the plaintiff s- 
way to other parts of the village had not been cut off although it had 
been narrowed like everybody else’s way and the defendant had not been 
shown to have taken more than his own share of what would have fallen to 
him on partition (5). 

The mere circumstance of a building being erected on common land 
without the permission of the co-sharers and even inspite of protest, is not 
sufficient in itself to entitle the co-sharers to obtain the demolition of such 
building unless they can show that the building has caused such material 
and substantial injury as could not be remedied on a partition of. the 
joint land (6). 


1. 40 P. R. 1875 cf. 83 P. R- 1901. 

2. 158 P. R. 1879. 

a 40 P. R. 1868 ; 8 P. R. 1877 ; 4 P. R. 1877. 

4. 29P.R 1918. 

5. 114 P. R. 1918. 

6. 64 P. R. 1888; case law cited ; See also IX All. 661; XII All. 486; XIV Cal. 
2.6 ; XVIII Cal. 10; II Bom. 138. 
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Held, that the plaintiffs proprietors in the village were not entitled 
to the injunction for the demolition of a pacca house built on the common 
land adjoining his own house, although plaintiffs had protested and applied 
to revenue officers at or about the date when the suit was launched ; and 
that the land monopolized by the defendant was of “little value, not reserved 
for any common purpose and it ** not being satisfactorily established that 
any substantial mischief had accrued to the plaintiffs from the completed 
building erected at considerable expense, the lower Court had exercised 
a wise discretion in refusing to order its demolition (1). 

A proprietor gave a plot occupied by him in the gora-deh to a non- 
proprietor to make a kotha on. Another proprietor sued, the defendant 
admitting that, on vocation, the title would revert to the proprietary body. 
Held, in want of proof of substantial injury or damage, plaintiff must fail, 
as he had never shown he had ever exercised any specific rights over the 
site, or that the alienor had disposed of more than his share, or that the 
alienation was permanent (2). 

The defendant who was one of the village proprietors reclaimed a 
portion of the bed of stream, which was a common land of the village, 
and erected a wall as an enclosure against cattle. The other proprietors 
brought a suit for ejectment and injunction against the repetition of the 
encroachment ; held, that the defendant could not be ousted unless the 
plaintiffs showed that his possession had caused them such material and 
substantial injury as could not be remedied by a partition of the joint 
land. Erection of the wall alongside the plot was a prudent measure 
against the cattle and was therefore subsidiary (3). 

To construct a manger on common property would be to use the land 
in a manner that would affect the rights of all the co-sharers at the time of 
partition. If an encroachment is such as to affect the rights of all the 
co-sharers at the time of partition it is presumably an injury of a material 
character such as cannot be remedied by partition (4). 

Every proprietor can build a kotha in the abadi deh . In fact the 
abadi deh is meant for this purpose and for other common purposes of the 
village, and a suit for an injunction to remove the kotha is not maintainable 
in the absence of proof that the erection of the walled enclosure had actually 
caused material and substantial injury specially if the vacant land of the 

abadi is not reduced to a small area and the land is not a portion of 

gora-deh or any other land specially reserved for the common purpose of the 
village (5). 

1. 54 P. R. 1892. 

2. 33 P. R. 1901; cf. No. 105 P. R. 1901. 

3. A. I. R. 1934 Lah. 278=15 Lah. 708 ; See also A I. R. 1920 Lab. 34=1 Lah. 
249 and A. I. R. 1921 Lah. 157=2 I ah. 73. 

4. A. I. R. 1925 Lah. 287=84 I. C. 917. 

5. A. I. R. 1929 Lah. 499=119 I. C. 760 ; See also A. L R. 1930 Lah. 862=122 

I. C. 107. 








CONVERSION TO OWN USE 


951 


A co proprietor can occupy a portion of the abadi and build a house 
on it. Where co-sharers who have been long in possession of a portion of 
the abadi land construct a chabutra, other co-sharers from the proprietary 
body cannot interfere with the erection of the chabutra (1). 

Where a co-sharer has been long in possession of a portion of the 
mhn milat land, no other co-sharer can oust him therefrom or even get joint 
possession with him, as long as partition of the shamilat does not take 


place (2). 

In Jhangi v. Ramzan (3) a proprietor who had for many years been 
in peaceful possession of a portion of the shamilat in accordance with an 
old agreement and had suddenly been dispossessed by force, was granted a 
decree for possession. 


A co-proprietor is entitled until partition to appropriate to his exclu¬ 
sive use a part of the village common land which is in his exclusive 
possession for a number of years and his possession cannot be disturbed by 
any of the other co-proprietors unless his appropriation of a part of the 
common land has caused such material and substantial injury to the others 
as could not be remedied on partition (4). 


Although as a general rule one co-sharer has no right to take exclusive 
possession of a joint property, the question whether such exclusive 
possession amounts to ouster or not depends on the circumstances of each 
particular case, and in a case where it cannot be held that there has been 
ouster the exclusive possession of a co-share s should not be disturbed 
at the instance of another portion of the joint property (5). 

The following remarks of Shadi Lai C. J-, in A. I. R. 1921 Lah. 157 
though in the nature of obiter dicta, may be perused with advantage- - It 
appears to us that when one co-sharer occupies a portion of the vacant land 

.. it is hardly fair to the other co-sharers to say to them that their 

action for the joint possession of the common land so occupied cannot be 


sustained because they have a remedy by partition, and that the co-sharer 
occupying the land must, until partition, remain in exclusive possession of 
the land occupied by him.— No action for the partition of the entire abadi 
is (in practice) ever brought ; and any such attempt is bound to lead to a 
general confusion among the inhabitants of the village. The result of 
the dismissal of a suit for joint possession on the ground stated above 
would be that no co-sharer, who encroaches upon the common land, can 
be made to restore it to the proprietary body.” 


1. A. I. R. 1930 Lah 201=126 I. C. 67; See the same case on review 128 I. 0. 

2. A.l.R. 1924 Lah. 293. 

3. 13 P. R. 1910. 

4. A. I. R. 1930 Lah. 1061=130 I. C. 66. 

6. A. I. R. 1931 Lah. 631=135 I. C. 3a 


309 . 
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Similarly, 1 ek Chand J. has held that the gora-deh is a part of the 
common land of the village reserved for the common purpose of the 
proprietors and the mere fact that the plot encroached upon by one 
proprietor is small in size or that no special damage has been caused to 
the other proprietors is no ground for upholding the wrongful act of the 
former. In such a case it is not legally necessary to 
damage (1). 


prove special 


The planting of trees on the common land is a matter of common 
occurrence in India and is often done as an act of piety and public utility. 
It is well settled that individual proprietor cannot by planting trees on 
common land without consent of all co-sharers appropriate it to his own 
use and therefore title by adverse possession cannot be acquired by such 
possession (2). 


A member of the proprietary body of the village is entitled to reclaim 
a portion of the shamilat land provided he does not cause any special 
injury to the rights of the other members of the proprietary body. And it 
is not reasonable to deprive him of the gains of his hard labour that he has 
spent in reclaiming the land and eject him from same ; but he does not 
become the absolute owner of such land. The land continues to be avail¬ 
able for partition at the time of partition of the shamilat land (3). 

Where one of the proprietors reclaims shamilat land and a suit for 
ejectment by the proprietary body is dismissed and the former reclaims a 
further piece of shamilat land, a subsequent suit to eject him from the 
land reclaimed subsequently is not barred under O. 2, R. 2 (4). 


250. Effect of sale by a co-sharer in shamilat land ; right 
acquired by the transferee. ' ’■> 

In the absence of a local custom forbidding alienation, a co-sharer may 
validly dispose of his own share in common property, and thereby 
substitute the purchaser or alienee in his own stead as a tenant in common 
with the rest of the proprietary body (5). 

Although a co-sharer in shamilat land, not being the sole owner of 
the land, is not competent to sell full proprietary rights in a specific plot 
qf the shamilat land, a sale by him nevertheless holds good to the extent 
of conveying the rights which he can sell, including the right to retain 
possession till partition. Where a co-sharer has been long in possession of 
a portion of the sh imilat land no other co-sharer can oust him therefrom, 
or even get joint possession with him, so long as a partition of the shamilat 


1. A. I. E, 1927 Lab. 416=102 I. C. 9. 

2. A. I. R. 1927 Lah. 416=1021. C. 9. 

3. A I. R. 1935 Lah. 156=168 T. C. 112. 

4. Ibid. 

5. 148 P. E. 1882 ; 37 P. R. 1884; 149 P. R. 1884 ; 78 P. R, 1894, 
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es not take place. A transferee from such a co-sharer has the same 
rights in the land as his transferor had. He is entitled to undisturbed 
posr 'ssion of the land as long as the shamilat is not partitioned, and the 
other co-sharers have no light to prevent him from building on the land (l). 

251. Encroachments on common land.—who can sue for 


<SL 


ejectment. 

Where a khasra number is a pond and is reserved for common 
purposes of the village and is not an ordinary shamilat field, no proprietor 
is entitled to encroach upon any part of the khasra or cut trees growing on 
it without the consent of the other proprietors (2). 

Plaintiffs filed a suit on behalf of the patti khas proprietors alone 
for ejecting defendants who were trespassers and for possession of certain 
sites in the village. The suit was dismissed as they failed to issue notice to 
all members of the village proprietary body. In a subsequent suit for the 
same relief they adopted the same course of impleading only the patti khas 
proprietors as parties : held , that as the plaintiffs had denied the title of 
the proprietary body of the village, a decree for the possession which would 
be to the exclusion of the village proprietary body could not be given (3). 

There is no need to implead all the proprietors of the village in a suit 
to restrain the proprietors of one patti from closing a roadway over the 
shamilat (4). 

Where certain shamilat land was devoted to purposes of a thorough¬ 
fare or road from one village to another, held tl) that some of the proprietary 
body could sue for its restoration to use as a road, and (2) that it was 
unnecessary for the plaintiffs to prove special damage to themselves, as 
compared to the rest of the public as a condition precedent to obtaining a 
decree (5). 

A single proprietor is entitled to maintain a suit for ejectment against 
a trespasser on the village ahadi who is not a proprietor. The decree given 
in favour of one of the proprietors under such instances would be for the 
benefit of the entire body of the proprietors (6). 

Some of the owners of shamilat can sue possession of a vacant 
site from a trespasser on behalf of all proprietors (7). 

A single proprietor may maintain a suit for ejectment of a trespasser 
from the common property only when he purports to sue on behalf of the 
entire proprietary body in a representative capacity (8). 


1. 1924, 85 I. G. 553; 69 I. C. 671 followed. 

2. A. I. R. 1938 Lah. 768=178 I. C. 816. 

3. A. I. R. iea3 Lah. 241=139 I C. 133=33 P. L. R. 124. 

4. 41 P. R. 1888 ; See also 74 P. R. 1888 ; 30 P. R. 1879; 74 P. R. 1885 ; 121 
P. R. 1885. 

5. 9 P. R. 1912; See also V All. 602; XVIII Bom. 699. 

6. A. I. R. 1926 Lah. 545=95 I.C. 121. 

7. A. I. R. 1929 Lah. 92=109 I. C. 694. 

8. 1928, 112 T.C. 402. 
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For summary process for removal of epcroachinents, see Section 150 
of the Punjab Land Revenue Act, 18.7. 

THE VILLAGE ABADI 

252. Right of non-proprietors to alienate village site—generally 
they cannot alienate the site without consent of the proprietors of the 
village. 

The normal custom in the Punjab is that the non-proprietors are 
entitled to sell the materials of their houses and they are entitled to sell 
the sites under.their houses only on proof of a special custom (l). In the 
absence of a well-established custom a non-proprietary resident in a village 
cannot .dispose of the site on which his house is built, or a right of 
residence in the house, without the consent of the proprietors of the village 
but he is ordinarily entitled to sell the materials, and the purchaser must 
remove the same within a reasonable period (2), 

Unless it is established that a person is a proprietor in a village, - the 
ordinary presumption is that he is a non-proprietor and has the usual rights 
of a non-proprietor which are that he is the owner of the materials of his 
house and that he is entitled to sell the-materials* but that the site belongs 
to the village proprietary body (3) 

The mere absence of any provision in the Wajib-ul-arz forbidding 
alienations by non-proprietors will not raise any presumption that a non¬ 
proprietor has by custom a right to alienate village site (4). 

The sale of a site by a non-proprietor in a village without the consent 
of the proprietors is opposed to the general custom of the Punjab and any 
one wishing to establish to the contrary must bear the onus probandi (5). 
The initial presumption is against a non-proprietor being able to alienate 
the site of village and his right of residence in his house without the consent 
of the proprietary body. In the case of such an alienation the proprietors 
are entitled to a decree for possession (6). 

In the case of a village site, the presumption is that a non-member 
of the proprietary body has not a right of ownership (7). 

By custom a kamin cannot make a valid transfer of the house in 
occupation. A mere attempt to make a transfer does not operate as a 
forfeiture of his rights and he can reside in it so long as he is living in the 
village (8). 


1. A. I. R. 1932 Lah 130 =133 I. C. 025; A. I. R. 1930 Lah. 6. 

2. See Rattigan’s Digest of Customary Law of the Punjab , Para. 23b. 

3. A. I. R. 1933 Lah. 652=146 I. C. 125; 1928, 115 I. C. 422. 

4. A. I. R. 1936 Lah. 394=17 Lah. 403 ; See also 111 I. C. 716. 

5. 12 I. C. 582. 

6. 561. C. lb 

7. 1923, 78 I. C. 552 (Pesh.). 

8. 3P. R. 1879. 
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B RIGHT OF Non-Proprietors TO ALIENATE VILLAGE SITE 



The mere fact that a person is entitled to locate tenants in a village 
does not necessarily show that the right to the inalba (t.e., the materials) 
also vests in him. Custom is not always logical and a rule of custom 
cannot be deduced by inference. Therefore the mere fact that the right to 
locate tenants generally goes with the right of reversion of the tnalba 
does not necessarily show that the right to malba vests in the person, who, 
it is found, is not the sole owner of the village. And hence the court can 
neither assume nor infer that the right' to reversion of the malba vests in 
that person, that being obviously a question of custom must be decided 
independently on the evidence of the parties (l). 


The following remarks in I. L. R, 20, All. 248, which are held 
applicable to the Punjab also (2), are instructive.— 

“According to the general and well-known custom* of these Provinces 
(i.e.y the North-Western Provinces, now the United Provinces of Agra and 
Oudh), a custom so well established that it may be treated as the common' 
law of the Prdvinces, a person, agricultural or agriculturist tenant, who is 
allowed by a zamindar to build a house for his occupation in the abadi 
obtains, if there is no special contract to the contrary, a mere right to use 
that house for himself and his family so long as he maintains the house i.e . 
prevents it falling down, and so long as he does riot abandon the house by 
leaving the village. As such occupier of a house in the abadi occupying 
under the zatnind ir, as in this case, he has, unless he has 
obtained special grant from the zamindar an interest which he can 
sell, no interest which he can sell by private sale or which 
can be sold in execution of a decree against him, except his interest 
in the timber, roofing and wool-work of the house. There is good 
reason why such a custom should have grown up and has been established. 
If it were otherwise, agricultural tenants or cultivators who, for the 
purpose of the cultivation of the agricultural lands of the village, were 
permitted by the zamindar to build or occupy a house in the abadi of the 
particular -village might sell the right to,occupy the house to some person 
connected with the cultivation of the agricultural land in the village, and 
thus in course of time the abadi provided and reserved by the zamindar 
for use of those cultivating his lands would come to be . occupied by 
persons in no way connected with thd cultivation of the agricultural lands in 
the Village. In such a case the zamindar would practically lose’iiis rights 
in th le abadi and w’ould be compelled to restrict the area of culturable land 
in tH^’village so as to provide'Sites for fresh 'houses for agriculturists. It 
might happen that a purely ‘a’gncrillurat village, every Single site in the 

abadi of which belonged to the zamindar solely, might come to be a 

tii, t f at •*•**» J v« • * 


1. A. I. R 1933 Lah. 249=143 I. C. 688. 

2. See 82 I. C. 522=A. I R. 1923 Lah. 467. 
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tillage, for example, of weavers* who neither pay rent to the zamindar nor 
promoted the cultivation of the agricultural lands of the village.” 

In the Punjab villages, it is a matter of presumption that abadi deh 
is a common property of the proprietary body until partition has taken place; 
and when an outsider is allowed to settle permanently in the village and 
build a house in the abadi deh , it is further to be presumed that he does so 
by license from the proprietors. It is improbable that the term of this 
license are ever put into words, but they are known to the parties concerned 
and are to be implied from local usage, much in the same way as certain 
terms will be read into any other transfer of property, unless there is evi¬ 
dence to the contrary. When a non-proprieter is granted a site for building 
in a village, one of these implied terms is that he may not transfer it, though 
it will be allowed to descend to his own family. The addition of such a 
term to the grant may be called a local custom ; but it would probably be 
better to refer such customs as “usages” in order to distinguish them from 
customs which are governed by Section 5, Punjab Laws Act. It is a question 
of fact whether such a restriction on transfer is to be taken as an implied 
term when a site is granted to a non proprietor in any particular village. 
Generally, it will be presumed that the proprietary body intends the 
grant to be subject to a restriction on transfer and that this condition has 
been accepted by any non-proprietor accepting the grant. The presumption 
may be rebutted in a variety of ways. It may be shown that the 
course of dealings between proprietors and non-proprietors over a long term 
of years has been such as to indicate that no restriction on transfer is 
implied when a grant is made. It is quite possible that the growth of a 
village or its absorption into a large town may had the proprietary body to 
acquiesce in a system which allows the free transfer of residential sites. 
However, very strong evidence will be needed to show that the proprietors 
of a village have surrendered their privileges. It is a presumption of law 
that each man must be expected to act in a manner most favourable to his 
own interests, and instances intended to show the surrender of these 
privileges must exclude the possibility of any other construction (l). 

Non-proprietor cannot alienate the site and his right of residence in 
his house, without the consent of the proprietary body, and in case of 
alienation, the proprietors are entitled to a decree for possession (2). 

253. Large number of previous alienations proved—then effect 
on proof of right of a alienation—acquiescence. 

The initial presumption in the case of abadi is that it belongs to the 
proprietary body and therefore the non-proprietors, although they are 
entitled to the inalba of their houses, are not entitled to alienate the sites. 
The onus of proving that they are so entitled lies heavily upon them. 

1. Chuni Lai v. Beaut Singh** A. I. R. 1938 Lah. 642=1. L. R. 1938 Lah. 667 
=1781 C. 551. 

2. 66 1. C. 11. 
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It is by a series of uncontested alienations that non-proprietors may 
gradually establish a custom whereby they alienate sites of their houses and 
if there is a large number of such uncontested instances, then it may be a 
fair presumption that the custom exists (l). 


Where, however, out of 102 instances cited by the non-proprietors 
to prove the custom of their right to alienate sites of houses 32 were thirty 
years old, some of them were in favour of the proprietors, many of them 
were for sums less than Rs. 100 and only 5 were registered deeds, while 
the general custom, the entries in the Wajib-ul-arz and two judicial 
decisions were in favour of the proprietors ; held, that the instances were 
not insufficient to rebut the presumption of the general custom of the 
non-proprietor’s restricted power of alienation (2). 

A large number of instances of unchallenged alienations by non¬ 
proprietors extending over a long period is the best proof of the customary 
right of alienation. It is a question for determination in each case whether 
the material on the record is or is not sufficient to prove the custom in 
question (3). 


If a large number of alienations by the non-proprietors of their houses 
and sites have taken place without objection by the proprietors, then it is 
for the latter to prove the special circumstances that would enable them to 
contend that the alienations did not take place in exercise of the right of the 
non-proprietors (4). 


It is wrong to say that in every case it is for the non proprietors to 
prove the circumstances under which the alienations of sites by the non¬ 
proprietors in a village have taken place. The question upon whom the 
onus lies to explain the circumstances depends upon the number of 
alienations. A large number of instances of sales and mortgages by the 
non-proprietors without arty protest by the proprietors is sufficient to 
establish a custom in favour of the right of the non-proprietors to sell 
the sites of their house in the absence of the evidence to the contrary (5). 


If a non-proprietor alleges that he has a right to sell the site he may 
do so on the ground that the proprietary body either never owned the 
village cibadi site or have abandoned their rights in the village abadi site in 
such sites as have been built upon by non-proprietors In such a case he 
would either have to prove a direct divestiture of the rights of the 
proprietary body by consent or grant or he would ask the court to infer that 
the proprietors had abandoned their rights of ownership in the site. For 


1. A. I. It. 1939 Lab. 105. 

2. Ibid . 

8. A. I. R. 1935 Lah. 276. 

4. A. I. R. 1932 Lah. 130—133 I. C> 625; A I. R. 1936 Lah. 264=163 I. C. 369 ; 
See also 1935, 160 I. C. 1098 (Allahabad); 1935, 158 I. C. 109 (Allahabad); A. I. R. 1927 
All. 195=98 I. C. 1064 ; A. I. R. 1926 All. 43=88 I. C. 752. 

6, A. I. R. 1932 Lah. 90=188 I. C, 273. 
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this purpose mere proof of a number of instances of unchallenged aliena¬ 
tions would not be enough. Non-proprietors would further have to prove 
the number of houses occupied any time by non-proprietors and the propor¬ 
tion of unchallenged alienations to the numbers of these houses, before he 
can ask the court to draw inference of abandonment by the proprietors of 
all their rights qua all the abadi (1). 


The non-proprietor can maintain his right to sell the site by alleging 
that a custom had grown up by which non-proprietor residents would sell 
the sites without the consent of the proprietors. Such custom he can only 
prove by adducing a number of instances when alienations had taken place 
by non-proprietors either unchallenged or unsuccessfully challenged (2) 
the lands actually sold. But while such sales would give a good title to 
individuals in particular portions of the village site, they would not prove 
that the rights of the proprietary body over the remainder of the site had 
been extinguished, and that possession whether by proprietors or non-pro¬ 
prietors had come to be the only measure of right/’ 

It was also observed in Bishen Chand v. Jaivanda Mai (3) that * what 
has been done hitherto by the non-proprietary tenants in regard to selling 
the sites of their houses can afford no guide for the future. They may have 
been allowed to do so. But to carry this peculiar leave and license on 
the part of the'proprietors so far as to hold that thence arises the evidence 
of a custom that the non-proprietors should sell what is not their own, 
never was their own, without special agreement or some such causes operat¬ 
ing is going much too far.” 

‘Proof of the existence of custom over a period of about 60 years is 
sufficient to hold that it is binding (4). The technical rules of English 
law governing the establishment of custom cannot be followed rigidly in 
proving the existence of a custom in India (5)* In India a custom may fall 
into desuetude and be superseded by another custom according to the 
ethical and legal notions of the community in which it is in force, provided 
of course the existence of substituted custom can be proved by a series of 
well-known, concordant and on the whole continuous instances, extending 
over a reasonable length of time (6). 


1. A. I. R. 1930 Lah. 6=119 I. G. 727. 

2. Ibid ; See also A* I. R. 1931 Lab. 17=130 T. C. 322. 

3. No. 1313 of 1876; See also 125 P. R. 1879 ; 27 P. R. 1882 ; 92 P. R. 1880 ; 93 
P. R. 1880; 8 P R! 1881 ; 85 P. R. 1882; 119 P. R. 1884 ; 49 P. R. 1886 ; 124 P. R. 
1888 ; 40 P. R. 1889 ;7P. R. 1900 ;4P. L. R. 1912; 237 P. L. R 1913; 1923, 73 1.0. 

220 ; Also see 91. C 314 ( Allahabad). L 

4. A. I. R. 1938Lah. 680; See also 34 P.R. 1907; 85 P 1901; 17 All, 87 arid 

20 Mad. 389. 

5. Ibid . 

6. A. I R. 1938 Lah. 680. 
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initial onus of proving that the special custom of alienation alleged 
has been proved by the instances produced by the non-proprietors is on non¬ 
proprietors (1). , 0 

The mere absence of any provision in the Wajib-ul-arz forbidding 
aleinations by non-proprietors will not raise any presumption that a non¬ 
proprietor has by custom a right to alienate a village site (2). 

The fact that proprietors have acquiesced in previous alienations does 
not necessarily imply a renunciation of their discretionary right to object 
to a subsequent alienation, and mere evidence of a number of previous 
alienations without objection does not prove a custom of unrestricted power 
of alienation (3). 

Where proprietors succeed in showing that alienation by sale of house 
site by a non-proprietor is forbidden by custom very much strong proof is 
required to establish that inspite of the prohibition against sale there is a 
custom permitting mortgage (4). 

The fact that proprietors acquiesced in previous alienation does not 
necessarily imply a renunciation of their discretionary right to object to a 
subsequent alienation and the evidence of a number of previous alienations 
without objection does not prove a custom of unrestricted alienation (5). 

Proof of particular sale having taken place without objection by the 
proprietary body would be very good evidence of the title of the purchaser 
to the land sold and while such sales would give good title to individuals in 
particular portions of the village site, they would not prove that the rights 
of the proprietary body over the remainder of the site had been 
extinguished (6). 

Mere acquiescence in previous sales will not imply a renunciation of 
the discretionary right ot the proprietors to object to a subsequent 
sale (7). f ’ ~ 

The fact that the proprietors have acquiesced in the previous sales 
does not necessarily imply a renunciation of their discretionary right to 
a subsequent sale (8). 

It was observed in 85 P. R. 1882—“Proof of particular sales having 
taken place without objection would be very good evidence of the title of the 
purchaser to the lands actually sold. But while such sales would give a 


-r-r--? » 

1. A. I. R. 1930. Lah. & 

2. A. I. R. 1936 Lah. 394 ; 12 I. C. 632 followed. 

3. A. I. R. 1926 Lah. 622=97 I. C. 263. 

4. Idl'd ; See also A. I. R. 1926 Lah. 602=95 I. C. 247. 

6. A. L R. 1936 Lah. 391=17 Lah. 403. 

6. A. I. R. 1936 Lah. 474=164 1. C. 238. 

7. 1928, 1111. C. 716. 

8. A. I. R. 1922 Lah. 168=65 I. C. 154; See also A. L R. 1923 Lah. 467=82 1. C. 
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;iood title to individuals in particular portions of the village site, they would 
not prove that the rights of the proprietary body over the remainder of the 
site had been extinguished, and that possession whether by proprietors or 
non-proprietors had come to be the only measure of right.” 


254. General. 


(i) Where a kacha mosque was in long existence on a site occupied 
by the non-proprietors and the mosque was dedicated to worship from a 
long time without any objection by the proprietors of the site ; held , that 
the non-proprietors were entitled to convert the mosque into a pctcca 
structure (l). 

(*0 A non-proprietor sold Bhora and the site to S. One of 
the proprietors brought an action against the sale on the ground that non¬ 
proprietor in occupation of the abadi site had no right to sell and such 
a sale did not bind the proprietors. After the institution of the suit, S. 
purchased shares of three owners in the village abadi and became proprietor 
in the village abadi. Held , that a suit by a proprietor for possession 
together with the building materials standing on the site could not be 
maintained against S. The proprietor was entitled to a decree for joint 
possession of the site (2). 

{in) Forfeiture by reason of disclaimer is an incident that attaches 
to tenancy, but it cannot be extended to the non-proprietor’s tenure of 
houses in the abadi merely by analogy. It is incumbent on the proprietor 
to establish that such a result follows in the case of non-proprietors 
occupying abadi sites (3). 

(iv) The mere inclusion of agricultural land within the village abadi 
does not extinguish the proprietary title of its previous owner (4). 

(v) Although there is a custom that a non proprietor is ordinarily 
incompetent to sell the site occupied by him, still where the vendees are 
proprietors in the village they are not liable to be ejected, because one 
of the several proprietors of the common land is entitled to appropriate a 
portion of such land for his own use provided, in doing so, he does not 
reduce the area required for the common purposes of the village so as to 
make the remaining area unfit or insufficient for such purposes, or provided 
he does not appropriate for his own use land which has been set aside by 
the village for a particular purpose so as to divert it from the purpose. 
Hence where a non-proprietor occupant sells his house to some of the 
proprietors in the village the vendees are entitled to occupy the house i. e , 
the land and the materials as co-sharers in the village, but subject to the 


1. Mohammad Alt v. Labh Singh— A. I. R 1937 Lah. 26=169 I. C. 940. 

2. A. I. R. 1935 Lah. 926=159 I. C. 1037; 1928 Lah. 530 relied on. 

3. A. I. R. 1934 Lah. 703=36 P L. R. 33. 

4. A. T. R. 1934 Lah. 529=148 I. C. 820. 
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adjustment of the area claimable by all -the proprietors in the village on 
partition whenever it takes place (1). 


(vt) The vacant land in village abadi is meant for extension of the 
village dwellings and also for common purposes of the village, such as, 
storing manure and tying cattle etc. It is the right of a biswedar to build 
on the vacant land provided it is not already reduced to a small area barely 
sufficient for the common purposes of the village. 

The mere circumstance of a building being erected on a common 
land without the permission of the co-sharers is not sufficient to entitle the 


co-sharers to obtain a demolition of such building unless they can show 


that the building has caused such material and substantial injury as could 
not be remedied on a partition of the joint land. A co-proprietor can, 
therefore, occupy a portion of the abadi land and build a house on it and if 
instead of building one himself he purchases a superstructure from non- 
proprietor his position is not worse in any way (2). 


(vii) A co-proprietor can occupy a portion of the abadi and build a 
house on it. If instead of building it himself he has purchased from a non¬ 
proprietor the superstructure built by him, his position is not made worse 
in any way. Therefore in a suit by a co-proprietor for possession of a house 
in the abadi purchased by another co-proprietor a decree directing to 
remove the materials of the house from the site cannot be passed (3). 


{viii) In Sultan Mohammad v. Surkhru Khan (4) the sale was 
originally by a non-proprietor to a proprietor but the latter had transferred it 
to a non-proprietor and it was held that the vendee was liable to be 
ejected. 


(ix) In Heba v. Ram Singh (5) and Kahan Singh v. \Varris 
Khan (6) it was held that a sale in favour of one of the proprietors by a 
non-proprietor was not binding on the rest. 

(x) Where a non-proprietor occupies a small area in a village under 
one of the big proprietors in the village and with the permission of 
a majority of the proprietors ; he cannot be ejected at the instance of the 
non-consenting proprietors (7). 


Abandonment by a non-proprietor. 

(xi) Where a non-proprietor died and his minor son went to another 
village to live with his maternal uncle ; held, that this by itself did not lead 
to the inference that the minor had abandoned his rights (8). In the 


1. A. I. R. 1933 Lah. 963=144 I. C. 626=34 P. L. R. 605. 

2. A. I, :R. 1930 Lah. 862=122 I. C. 107=31 P. L. R. 453. 

a A. I. R. 1928 Lah. 530=108 I. C. 183=29 P. L. R 292. 

4. A. I. R. 1927 Lah. 197=100 I. C. 452. 

5. 24 P. R. 1878. 

6. 48 P. R. 1899. 

7. A. I. R. 1926 Lah. 506=94 1. C. 995. 

8. A. I. R. 1933 Lah. 652=146 I. 0. 125. 
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fsence of a well established custom to the contrary, a non-proprietary 
resident in a village is ordinarily entitled to sell the materials (l). 

If a house or a site is totally abandoned by a non-proprietor it reverts 
to the proprietors but in the absence of any abandonment it is not open to 
some of the non-proprietors in the village to plead that another non-proprie¬ 
tor had no right to mortgage the kholct. Moreover a mortgage of a 
dilapidated house or a site by a non-proprietor to another non-proprietor is 
not void ah initio (2). 


<SL 


Vacant sites in abadi used for deposit of manure etc, 

(xii) Vacant sites in abadi are frequently used for purposes of deposit 
of manure etc. Such acts are permissive and do not endanger owner s 
title. Certain manure will not become the plaintiff's because it was 
deposited on a vacant site of which he was not in physical possession (3). 

Malik qabza. 

{xiii) As regards the lands held by a malik qabza he is usually in 
the same position as a full proprietor in a village, with the exception that 
he sometimes has to pay malikana to such proprietors and that he has no 
share in the shamilat land in the village. Accordingly, where the whole 
of the village abadi was not still .undivided shamilat deh of the original 
proprietors, the powers of malik qabza are limited by these considerations. 

Co-sharers. 

{xiv) Plaintiffs filed a suit on behalf of the patti khas proprietors 
alone for ejecting defendants who were trespassers and for possession of 
certain sites in the village. The suit was dismissed as they failed to issue 
notice to all members of the village proprietary body In a subsequent 
«uit for the same relief they adopted the same course of impleading only 
the patti khas proprietors as parties. Held : that as the plaintiffs had 
denied the title of the proprietary body of the village, a decree for possession 
which would be to the exclusion of the village proprietary body could not 

be given (4). 

(xv) A proprietor in the village must be presumed to have a share in 
the village abadi like other proprietors (5). 

Possession of fallen house. 

(xvf) A non-proprietor possessing a fallen house in a village must be 
held to have continued in possession of the .house and the mere fact that 


1. A. I. R. 1933 Lab. 652=146 I. C. 125. 

2. A. I. R- 1934 Lab. 852. 

3. A. I. R- 1926 Lab. 565=96 I. C. 328. 

4. a. I. R-1933 Lab. 241=139 I. C. 133; 112 I.C. 402 


Lab. 546, dist. 

5. A. I. R- 1930 Lab. 235 (2)=12t I. C. 384. 


followed ; A. I. R. 1926 
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proprietors of the village placed some articles in a portion of the house 
which had not fallen down would not amount to possession of the house. 
The presumption always is in favour of the continuance of possession (l). 


%L 


Ambala District 

(#) Patti Niamatpur of village Khar wan, Tahsil Jagadhri. 

The initial presumption in the case of abadi is that it belongs to the 
proprietary body and therefore the non-proprietors, although they are 
entitled to the malba of their houses, are not entitled to alienate the sites. 
The onus of proving that they are so entitled lies heavily upon them. 


It is by a series of uncontested alienations that non-proprietors may 
gradually establish a custom whereby they alienate sites of their houses, and 
if there is a large number of such uncontested instances, then it may be 
a fair presumption that the custom exists (2). 

Where, however, out of 102 instances cited by the non-proprietors to 
prove the custom of their right to alienate sites of houses, 32 were thirty 
years old, some of them were in favour of the proprietors, many of them 
were for sufns less than Rs 100 and only 5 were registered deeds, while the 
general custom, the entries in the Wajib-nl-arz and two judicial decisions 
were in favour of the proprietors; held, that the instances were not sufficient 
to rebut the presumption of the general custom of the non-proprietor’s 
restricted power of alienation (3). 

(is) No custom exists in village Chanauli, Tahsil Rupar, whereby 
the non-proprietors are precluded from disposing of the sites of their 
houses (4). 

(tit) The non-proprietors of the village Bitah are entitled by custom 
to sell their houses including sites (5). 

(tv) By custom a non-proprietor can alienate the sites of his houses 
and shops in Mauza Adhoya Hinduan (6). 

Amritsar District. 

GO “A non-proprietary resident of village Sangatpura has no right to 
alienate his house site in the village abadi without consent of the 
proprietary body (7). 

(it) 73 P, R. 1884—Mauza Chabal, Tarn Taran Tahsil. A non¬ 
proprietor does not acquire any transferable right 


1. A. I. R. 1928 Lah. 112=1061. C. 615=9 Lah. L. J. 577. 

2. A. I. R. 1989 Lah. 105; A. I. R. 1930 Lah. 6 and A. I. R. 1935 Lah. 276 
relied on. 

3. A. I. R. 1939 Lah. 105. 

4. A. I. R. 1936 Lah. 263=163 I, C. 369. 

5. A. I. R. 1932 Lah. 130=133 I. C. 625. 

6. A. I. R. 1926 Lah. 602=7 Lah. 451=95 I. C. 247 

7. A. 1. R. 1936 Lah. 474=164 I. G. 238, 
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in a site on which he has built a house by the 
permission of proprietors. 

A. I. R. 1921 Lah. 243—Mauza Chabal. The proprietors have lost 
their right to challenge an alienation of sites of 
houses. 

(in) 102 P. R. 1891—Village Kot Mahmud Khan, Tarn Taran 
Tahsil. By custom the proprietors were not 
competent to object to mortgage of a kacha 
. house belonging to a non-proprietor and possession 
of which was taken by his father’s sister’s son and 
mortgaged to one of the village proprietors and a 
goldsmith. 

(iv) A. I. R. 1923 Lah. 467—Saukali Kalan, Tarn Taran Tahsil. I here 

= 82 I. C. 522. was no custom established by which a tenant 
could alienate a residential house without the 
consent of the landlord. 

(t>) A. t R. 1928 Lah. 966—Mauza Jhabal Kalan. Non-proprietors 

= 112 1. C. 447 {katnins) have an unrestricted right to alienate the 



sites in their possession. 

Where a custom has been established, instances showing that there 
has been no variation in the custom are important and should be relied upon, 
no matter if such instances relate to transactions which took place after the 
suit involving the question of custom had been instituted- 

(vr) 111 I- C. 716—Mauza Haveli Kalan, Tahsil Rupar. Non- 
proprietors have no right to sell the sites. 


Attock District. 

(*j On the non-proprietors leaving, the right of reversion of the 
malba of the house of the non-proprietors in abadi I'erozepura held 
vested in M. alone and notin all the proprietors of the village (l). 

(it) A. I. R. 1927 Lah. 197—Village Lawa. A non-propfietor in 

.-100 I. C. 452 an abadi is only the owner of the materials 
of his house. He is not competent to transfer 
the site or the right of residence. The sale 
of the house though it be to one of the 
proprietors is not binding on the rest. A non¬ 
proprietor or his alienee is entitled to remove the 
materials of the house. 

Ferozepur District. 

85 P. R. 1882—Mauza Bagha Purana, Moga Tahsil. A non¬ 
proprietor cannot sell his house with its site to a 
stranger without the consent of the proprietors. 


1. A. I. R. 1938 Lah. 680=179 I. C. £69= 40 P. L. R. 969. 
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A. I. R. 1925 Lah. 622—Village Gur Harsahai. Without the con- 
= 97 I. C. 263 sent of proprietors a non-proprietor cannot mortgage 
his residential house and its site. Mere acquiescence 
by the proprietors in previous alienations does not 
imply a renunciation of their discretionary right to 
object to subsequent alienations. 

92 P. P. 1880—Mauza Nathana, Moga Tahsil. By custom a village 
artizan (zargar) is not at liberty to sell his residen¬ 
tial house situated within the village site. 


Gujranwala District. 

A. I. R. 1930 Lah. 6—Village Anuf- Non-proprietors can dispose of 

= 119 I. C. 727 their sites. 

27 P. R- 1882—Village Nizamabad. Non-proprietors may sell the 
sites as well as the materials but the proprietors 
are entitled by custom to one-fourth of the 
purchase money in all cases where no payment 
for the land has been previously made to the 
proprietors. 

Where the non-proprietary residents of village Nizamabad in 
Gujranwala District, contended that the refuse and sweepings of the village 
were not the exclusive property of tile defendant proprietary body and that 
the raison detre for the provisions set forth in the Wajib-ul-arz no longer 
existed ; held, that the non-proprietors were bound by the provisions of 
Wajib-ul-arz which did not appear to be inequitable. The non-proprietors 
dwelled in the village on sites which were property of the proprietary body 
on sufferance, and one of their conditions of residence in the village was that 
all the refuse from their houses shall be the perquisite of the proprietary 
body This condition was not affected by the plaintiffs having to pay a 
new tax imposed upon the whole of the inhabitants of the village in order 
to defray the costs of extra sweepers engaged under the orders o tie 
District Board. (88 P- R- 1915). 

C. A. No. 50 of 1833—Village Rajpur. 

Gujrat District. 

50 P- R. 1889—Mauzd. BhagovVal. Non-proprietors can transfer the 
materials of their houses. They cannot transfer 
the site without the consent of the proprietors. 

6 P. R. 188*—Mauza Chiryawala, Kharian Tahsil. By custom a 
non-proprietor cannot alienate his house without 
the consent of the owners. 

13 P. R. 1889—Mauza Hassellanwala, Phalia Tahsil. There was 
no custom by which non-proprietors generally can 
transfer the sites of their houses without the consent 
of the proprietors. 
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151 P. R. 1883—Mauza Paravvala, Phalia Tahsil. The defendant had 
failed to establish that a custom has grown up 
authorizing sales by non-proprietary residents of 
the village of their houses. 

125 P. R. 1879 Village Saroki. A non-proprietor cannot sell the 
site of a house unless he holds the site by purchase 
or gift from the proprietor. The non-assertion of a 
right does not necessarily imply a renunciation 
of it. 


Gurdaspur District. 

1 he grant of residential sites to non-proprietors in village 
Bulewal has throughout been made in the form of a license which does not 
permit transfer without the consent of the proprietary body (l). 


Gurgaon District. 

(i) By custom the non proprietors of Sohna which is a large village 
have no right to alienate the sires of their houses. If such sites form part 
of the village common land which belongs to the proprietors of the village, 
the question that the village has grown into a town is immaterial (2). 

(**) It is for the non-proprietors to establish that this old custom has 
been abrogated and new custom has taken its place. Mere acquiescence 
by the proprietors in the previous sales does not imply a renunciation of 
the discretionary right of the proprietors to object to subsequent sales and 
the evidence of a number of previous sales without objection does not prove 
an unrestricted right of alienation (3). 

(Hi) Similarly, the mere signing of some of the sale deeds by a 
particular biswedar does not show that the right of the non-proprietors to 
sell the sites of their houses was recognized by the proprietors as a body (4). 

(tv) A special custom prevails in the village Bikaner in the Riwari 
Tahsil allowing non-proprietors to sell the site occupied by them (5). 

(v) 40 P. R 1886—Kasba Hatim, Nuh Tahsil. By custom a non¬ 

proprietor cannot sell th‘e‘site of his house so as to 
extinguish the rights of the proprietary body in the 
village site. 

(vi) 7 P. R. 19C0—Village Nand Rampur Bas, Rewari Tahsil. A 

non-proprietor not competent to sell. 


1. A. I. K. 1938 Lah. 642=1. L. R. 1988 Lah. 667=178 I. C. 651. 

2. A. I. R. 1939 Lah. 88; A. I. R. 1934 Lah. 7Q3 relied on; A. I. R. 1936 Lah. 
267; A. I. R. 1932 Lah. 90; A. I. R 1936 Lah. 263 and A. I. R. 1926 All. 43 dis 
itnguished. 

3. A. I. R. 1939 Lah. 88; 111 I. C, 716; A. I. R. 1930 Lah. 6 and A. I. R, 
1936 Lah. 394 relied on. 

4. A. I .R. 1939 Lah. 88. 

5. A. I. R. 1931 Lah- 17=1301. C. 322=32 P. L. R. 411- 
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Hissar District. 

It) Village Chotala, Sirsa Tahsil. According to a custom prevailing 
in the village Chotala in the Sirsa Tahsil, the non-proprietors in the 
village are not entitled to alienate the houses occupied by them (l). 

(it) Proof of particular sales having taken place without objection 
would ordinarily be very good evidence only if the title of the purchaser to 
the land sold and while such sales would give title to the individuals in 
particular portions of the village site, they would not prove that the 
rights of the proprietary body over the remainder of the site had been 
extinguished (2). 

{Hi) 7 P. R. 1885—Mauza Satrod Khurd, Hissar Tahsil. A non¬ 
proprietor after selling his materials cannot claim 
right of residence on the bare site. A village 
minority who are owners can sue to restrain a 
permanent alienation of the common land. The 
will of the majority will only prevail when the 
alienation is not permanent but the rights of the 
alienee are subject to the future division of the 
common land. 

Hoshiarpur District. 

{%) In village Mazara Dingrian, Tahsil Garshankar, non-proprietors 
have a right to alienate the sites under their houses as well as the houses 
standing thereon (3). 

(«) Ghair maliks of Basi Kalan, have power to mortgage and sell 
their houses (4). 

{in) The non-proprietors of village Rakran have a right by custom 
to dispose of the sites of their houses (5). 

(iv) Where by the custom of the family of Rana Mehitab Chand of 
Manswal, the Manswal devolves on the eldest son the presumption is that 
he is the owner of the whole abadi except the portions allotted to junior 
members in full ownership by him or by his predecessors (6). 

(v) Qila Benin village—Non-proprietors held entitled to sell houses 
with sites (7). 

(tn) Custom allows non-proprietors of Mauza Tuto Mazara to sell 
their sites (8). 


1. A. I. R. 1939 Lah. 53. r 

2. Ibid ; 85 P. R. 1882 ref. 

3. A. I. R. 1939 Lah. 152. 

4. A. I. R, 1936 Lah 267-165 I. C. 823. 

5. A. I. R. 1935 Lah. 276. 

6. A. I. R. 1934 Lah. 576—151 I. C. 490. 

7. A. I. R. 1934 Lah. 83—148 I. C. 984 

8. 35 P. R. 1918=45 I. C. 96. 
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(vii) 8 P. R. 1881—Mauza Bassi-Moda. By custom a non-proprie 

occupant of a site in a village cannot make a valid 
transfer of house and site except with the consent 
of the proprietors. 

(t nii) 25 P. R. 1875—Mauza Mohna Kalan. In the absence of a 
custom to the contrary alienation without the 
consent of the other co-proprietors is invalid. 

(ix) A. I. R. 1930 Lah. 752—Mauza Nanda Chaur. No custom 

= 126 I. C. 79 established by which non-proprietors have a right 
to sell the sites and houses occupied by them. 

Jhelum District. 

A non-proprietor in Pinanwal village has no right to alienate the site 
of his house in the abadi of the revenue estate, without the consent of the 
proprietors of the village (1). 

Jullundur District. 

9 P. R. 1882—Mauza Bilgah, Phillaur Tahsil. By custom a non- 
t proprietor may sell his house without the permission 

of the proprietors. He has no right to sell the 
site. 

A. I. R. 1922 Lah. 138—Rabbia weavers of Khan Khanan. A 

—65 l. C. 159 non-proprietor in a village has no right to 
alienate the site of his house. The fact that 
the proprietors have acquiesced in previous 
sales does not necessarily imply a renunciation of 
their discretionary right to object to a subsequent 
sale. 

A* I. R. 1929 Lah. 521—Village Lohian. By custom non-proprietary 

= 123 I. C. 513 residents of the village of Lohian are entitled to 
alienate their houses without the permission of the 
proprietors and the number of instances is material 
in respect of shifting the onus, which admittedly 
lies on the non-proprietors to start with. 

Karnal District. 

73 P. R. 1903—Mauza Si wan- A non-proprietor in this case occu¬ 
pied the house in dispute for three generations from 
a period antecedent to the record of rights ; held 
that he can alienate (mortgage) his houses without 
the consent of the proprietors of the village. 


§L 


1. A. I. R. 1936 Lah, 394=17 Lah 403=166 I. 0. 157. 
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District. 

Mauza Bhirwal, Chunian Tahsil. The site could 
not be transferred by the non* proprietor without 
the consent of the proprietors. He could sell the 


materials. 


38 P. R. 1895—Khem Karan, Kasur Tahsil, By custom a non¬ 
proprietor can transfer his house with a right of 
residence without the consent of the proprietors. 


The proprietors were kambohs in this case. 


A. 1. R. 1924 Lah. 246—Mauza Raja Jang, Kasur Tahsil. Without 
= 73 I. C. 220 the consent of proprietors, a non*proprietor has no 
right by custom to transfer his right of residence in 
a village. 


Ludhiana District. 

69 P. R, 1910—Mauza Talwandi Kalan, Jagraon Tahsil. No 

custom established by which a non-proprietor can 
transfer his residence without the consent of the 
proprietors. He can, however, sell or remove the 
materials. A proprietor who attests a sale deed 
and, appears before the Sub-Registrar is debarred 
from contesting it as he had acquiesced in the 
alienation. 


Mianwali District. 

(i)'An adna malik in the village Panj Girain in the Tahsil of Bhakkar 
in the Mianwali District is entitled to cultivate shamilat land without the 
permission of the ala malik . The only right of the ala malik is priority to 
cultivate the land before it is actually cultivated by the adna malik (1). 


Multan District, 

19 I. C, 854—Village Karampura, Mailsi Tahsil. A non-proprietor 
cannot sell his house with a right of residence 
therein. 


Muzaffargarh District. 

The non-proprietors in the village Sinawan have the right to sell the 
sites of their houses in the village abadi (2), 

Rawalpindi District. 

(t) The non-proprietors of the village Usman Khattar are by custom 
Entitled to alienate the sites of their houses and a sale of a house owned 
by a non-proprietor in execution of a decree against him is not invalid (3). 


h A. I. R, 1937 Lah. 286. 

2. A. I. R. 1932 Lah. 90—133 L C* 273. 

3. Warris Khan v. Atma Rcim~k. I. R, 1937 Lah* 298. 
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(ii) 48 P. R. 1881—Mauza Bathor, Fattebjang Tahsil. By custom 


a non-proprietor has power to sell the house in his 
occupation. 



(in) 124 P. R. 1888 Mauza Kanet Khalil, Gujjar Khan Tahsil. By 


custom a non-proprietor cannot sell his house and 



site without the permission of proprietor of the site 
nor he can sell the material thereof. 


G’v) 48 P. R. 1899—Village Mator, Gujjar Khan Tahsil. A non¬ 


proprietor cannot sell his house with its site either 
to a proprietor or to a non-proprietor without the 
permission of the proprietor of the site and some of 
the proprietors are entitled to sue on behalf of the 
proprietary body. 


Rohtak District. 

A. I. R. 1925 Lah. 380—Mauza Calcana A non-proprietor sold his 
= 87 1. C 123 residential house and site to other non-proprietors. 


There was a suit by members of proprietary body 
for joint possession. The decree should be for 
joint possession as against vendees together with 
an injunction to them to remove their materials 
within a reasonable period. 


Shahpur District. 

99 P. R. 1892—Village Haria, Bhera Tahsil No custom existed in 


the village of Haria authorising the village menials 


to sell their houses without the consent of the pro¬ 
prietary body. 


Sialkot District. 

93 P. R. 1880—Mauza Bahroki. There is no custom permitting a 


katnin to sell his house even though the vendee 
is a proprietor in the village. 


87 P. R. 1884—Mauza Samryal, Daska Tahsil. By custom anon- 


proprietor can sell his house as it stands including 
the right to occupy the site. 


255. Villages grown into towns or qasbas — presumption. 

In villages that have grown into towns or qasbas , non-proprietors 
have been held in various cases to be the owners of the sites on which 
their houses stand and also to have the right of transfer. It has been held 
in various cases that there is a presumption in favour of the right of 
alienation by non-proprietors in a town (l). 


1. 1922, 82 I. C. 522 at p. 523. 
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What is the test to distinguish a town from a village ? No 
precise definition of a town can be given for this purpose though some 
guidance may be sought from the judicial decisions bearing on this point. 


Where a certain place is occupied by a heterogeneous population with 
a preponderance of non-agriculturists and the culturable area is very small 
and there are two regular bazars with many shops and there is a hospital, 
schools for boys and girls and a post office, such place is a town and not a 
village (l).—Basi Kalan, Hoshiarpur District. 


Mauza Khan Khannan in Jullundur District has been held as not a 
town. Evidence to the effect that there are a number of pakka built shops, 
houses and wells, a private school outside the abadi , a population of 3,COO, 
that artizans for whom the place is famous sell their wares in neighbouring 
towns, and that land is owned in the village by Khatris, Brahmans and 
other non-agricultural tribes, does not distinguish Khan Khannan from any 
of the other large and prosperous villages which are numerous in the 
Punjab. The non-proprietors of the Mauza are not, therefore, entitled by 
custom to alienate the sites of their houses (2). 

It was observed in 82 I. C. 522—“ The population of the place (village 
of Sarhali Kalan, Tarn Taran Tahsil of the Amritsar District) consists of 
5,000 souls, there is no Municipality or Notified Area, there is no hospital, 
and the place possesses no commercial importance. It merely supplies troops 
and is generally inhabited by blacksmiths, carpenters, weavers etc , besides 
the proprietors.” Sarhali Kalan is therefore not a town or a qasba but is a 
purely agricultural village. There is therefore no custom whereby a non¬ 
proprietor resident has an unrestricted power to dispose of the site on which 
his house is built. 


It cannot be said, however, that when a village grows into a town the 
proprietors of the village site on which houses have been built by the non¬ 
proprietors automatically lose their rights therein. Forfeiture by reason of 
disclaimer is an incident that attaches to tenancy, but it cannot be extended 
to the non-proprietors’ tenure of houses in the * abadi ' merely by analogy. 
It is incumbent on the proprietor to establish that such a result follows in 
the case of non-proprietors occupying abadi sites (3). 

The mere fact that a village has developed to the state of a town 
does not justify the presumption that the village proprietors have lost 
or abandoned their customary right of control over the alienation of the 
sites in the abadi deh . As long as the proprietors have not acted in such 
a way as to show that they have no regard for their proprietary rights and 
have abandoned them the presumption will not be justified (4). Village 
Pinanwad, Tahsil Pind Dadan Khan, District Jhelum. 


1. A. I. R. 1936 Lah. 267=165 I. C. 828. 

2. 1922, 65 I. G. 154. 

&. A. I. R. 1934 Lah. 703=155 I. C. 342. 

4. A, I. R. 1936 Lah. 394=17 Lah. 403=166 I. C 157. 
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In Khetn Karan in the Kasur Tahsil of the Lahore District non¬ 
proprietors, though they have no right in the sites of their houses, can 
transfer the right of residence in the same without the consent of the 
proprietors (l). So also in M. Sirdan (Karnal District) (2), and Mauza Tuto 
Mozary (Hoshiarpur District) (3). 

Mauza Raja Jang (Kasur Tahsil) is a village and not a town, and a 
non-proprietor is not entitled to sell the site of his house (4). 

In villages that have grown into towns or qasbas such as Barsat, 
Panipat and Karnal, the proprietor of the house is held to be the proprietor 
of the site on which it is built (5). See also 48 P. R. 1881 (Mauza Bahtar, 
Rawalpindi District, the residence of the Khattan Chief) ; 9 P. R. 1882 
{Bilgah in Phillour Tahsil, Jullundur District); 87 P. R. 1884 (Samrial, 
Sialkot District) ; No. 1663 of 1876 as to a mortgage of a kntcha house in 
the abadi of Rohtak ; No. 102 P. R. 1891 as to a mortgage of a kachcha 
house in the village of Kot Mahmud Khan in the Tarn Taran Tahsil, and 
No. 479 of 1895 arising in the same Tahsil. See also 75 P. R. 1897. In 
such qasbas the right of occupation is usually transferable (42 P. R. 1884). 

Where a village has become definitely and unmistakeably a town, 
even the most shadowy title of a ground landlord may disappear altogether, 
leaving in operation the ordinary presumption that possession of a site 
implies ownership of that site unless the contrary is proved (6). 

256. Special custom giving unrestricted right of alienation to a 
non-proprietor—onus on non-proprietor to establish such a custom. 

It is a general rule of customary Law that a non-proprietor in a 
village has no right of unrestricted alienation of the site occupied by him 
and it lies upon him to prove with certainty that a contrary custom is 
observed in his village. Where proprietors succeed in showing that 
alienation by sale of house-site by a non-proprietor is forbidden by 
custom very much strong proof is required to establish that inspite of the 
prohibition against sale there is a custom permitting mortgage (7). 

The burden of proving the existence of a special custom which gives 
a non-proprietor in a village a right of alienation in respect of the site of 
his house, rests on the party who asserts that there is an unrestricted right 
of alienation (8). 


1. 38 P, R. 1895. 

2. 73 P. R. 1903. 

8. 35P..B. 1918. 

4. 1923, 73 I. C. 220, followed in 1928, 112 I. C. 402, «,:*! • 

5. 1923,781. C. 552 at p. 556. 

6. 1923,78 1.0.552. H 

7. A. I. R. 1926 Lah. 622=97 I. C. 263; See also 87 I. C. 74fr (Allahabad) ; 
A. I. R. 1928 Lah. 467=82 I. C. 522; A. I. R. 1936 Lah. 394=17 Lah. 403; A. I. R, 
1928 Lah. 966=112 I. C. 447; 111 I. C. 716. 

8. 1924, 82 I. 0. 810 (Allahabad). 
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257. Alienation by a non-proprietor in favour of one of the pro¬ 
prietors—co-proprietors occupying vacant sites. 

A non-proprietor in a village abadi is only the owner of the material 
of his house and is not competent to sell the site or the right of residence. 
The sale of the house, therefore, by such non-proprietor owner though it 
be to one of the proprietors, is not binding on the rest (1). 

A non-proprietor owner of a house in the abadi of a village in the 
Punjab is entitled to remove the materials of his house under a general 
custom of the province and so are his alienees who stand in his shoes (2). 

This decision was, however, distinguished in Raja Sifigh v. Daulat 
Ram (3) in which it was held that a co-proprietor could occupy a portion 
of the abadi and build a house on it. If instead of building it himself he 
had purchased from a non-proprietor the superstructure built by him, his 
position was not made worse in any way. Therefore in a suit by a 
co-proprietor for possession of a house in the abadi purchased by another 
co-proprietor a decree directing to remove the materials of the house from 
the site could not be passed. 

Similarly, it has been held in Khent Singh v. Mangal Singh (4) 
that although there is a custom that a non-proprietor is ordinarily incom¬ 
petent to sell the site occupied by him, still where the vendees are proprie¬ 
tors in the village they are not liable to be ejected, because one of the 
several proprietors of the common land is entitled to appropriate a portion 
of such land for his own use, provided, in doing so, he does not reduce 
the area required for the common purposes of the village so as to make the 
remaining area unfit or insufficient for such purposes, or provided he does 
not appropriate for his own use hnd which has been set aside by the village 
for a particular purpose so as to divert it from the purpose. Hence where 
a non-proprietor occupant sells his house to some of the proprietors in the 
village the vendees are entitled to occupy the house i. e., the land and the 
materials as co-sharers in the village, but subject to the adjustment of the 
area claimable by all the proprietors in the village on partition whenever 
it takes place. 

In the absence of custom none of the proprietors can do anything 
which alters the condition of the joint property without the consent of all 
the co-sharers, but the mere circumstance of a building being erected on 
common land without the permission of the co-sharers and even inspite of 
protest, is not sufficient in itself to entitle the co-sharers to obtain the 
demolition of such building, unless they can show that the building has 


1. A. I. R. 1927 Lah. 197=100 I. C. 452. 

2. Ibid. 

3, A. I. R. 1928 Lah 530=108 I. 0. 183. 

4, A. I. R, 1933 Lah. 963=144 I. C. 626; See also 165 I, C. 606. 
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caused such material and substantial injury as could not be remedied on a 
partition of the joint land (l). 

See also 25 P. R. 1875; 48 P. R. 1899 and 1928, 111 I. C. 716 in 
which it has been held that the same rule regarding restriction on alienation 
of village site by ainon-proprietor applies whether the purchaser is a proprie¬ 
tor or a non-proprietor. 

Two non-proprietors of a village sold their residential house and site to 
two other non-proprietors, and the plaintiffs (who were two members of the 
proprietary body) sued for joint possession of the site along with the 
remaining members of the proprietary body. The first court finding that the 
share of the plaintiffs was 2/31 gave them a decree for joint possession 
of the houses in dispute to the extent of their 2/31st share. On appeal by 
the plaintiffs the District Judge gave them a decree for joint possession of 
the property by ejectment of the defendants-vendees. The latter appealed 
to the High Court, urging that the first court’s decree should be restored. 
Held, that in such cases, the decree granted “has generally been a decree 
for possession of the site to the plaintiffs jointly with the other co-sharers 
in the village as against the vendees together with an injunction to these 
latter to remove their materials within a reasonable period.” The learned 
judges accordingly accepted the vendee’s appeal and modified the decree of 
the court below by granting possession of the site of the houses in 
dispute to the plaintiffs jointly with the other proprietors of the village and 
directing that the defendants-vendees should remove the materials of the 
houses within three months on pain of losing all rights therein (2). 

This was distinguished in A mar Singh v Jat Mai (3) in which it 
was held that where a non-proprietor occupied a small area in a village 
under one of the big proprietors in the village and with the permission of a 
majority of the proprietors, he cannot be ejected at the instance of the non- 
consenting proprietors. 

258. Site for building. 

A non-proprietary resident who obtains a site for building purposes 
must build upon it within a reasonable time, or surrender it to the 
proprietors (4). 

Where permission is given to a non-proprietor to build, the presump¬ 
tion, in the absence of any express stipulation or local custom to the 
contrary, is that both parties intend that the person building the house 
shall have a permanent right of occupancy (5). 

1. 1929/122 I. C. 107. 

2. 1925, 7 Lab. L. J. 139- 

8. A. I. R. 1926 Lab. 506=94 I. C. 995. ~ 

4. 36 P. R 1875; C. A. No. 1576 of 1879; See para. 237, Rattigau's Digest of 
Customary Late . 

5. 20 P. R. 1868 ; 34 P. R- 1882; 50 P. R. 1888 ; cf. 62 P. R. 1899; 114 P. R. 
1890; I. L. R. Ill Cal. 210; IV Mad. 371. 
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THE RIGHT OF VILLAGE KAMINS 

Each proprietor has right of property in his dwelling-house in the 
village entitling him to exclusive possession (l). , 

But the mere possession of a vacant site in the aftadi confers no 
absolute right on the possessor to dispose of the same to a non-proprietary 
resident (2). 

Where a rnalik gives a ghatr-malik a site whereon to build a 
residence and defendant has so built and occupied, rendering services in 
lieu of rent, the presumption is strongly against his being a tenant liable 
to ejectment at will. So when a proprietor in a village gives a non¬ 
proprietor in a vacant site to build on at his own cost, the presumption is 
that both parties intend the builder should have a permanent right of 
occupancy (3). 

Held, the landlord has no right to evict a tenant from a house erected 
by the latter so long as he remains in the village and pays customary dues 
and renders customary services (4)—Mauza Bala Bat, Peshawar. 

The custom is well established that, when proprietors grant sites for 
dwelling-houses or workshops to village artizans in order that they may 
settle and ply their trade in the village, the latter cannot be removed 
at pleasure (5). 




Defendants were non-proprietors and dyers occupying house. 
Malikan alleged the house was theirs, that defendants had been put in 
possession 20 years ago, and occupied as tenants on condition that they paid 
certain dues and dyed plaintiff’s clothes when required, and that defendants 
had failed to observe those conditions. Court found no such conditions 
existed and that defendants had built or enlarged. Held, malikan could 
not eject at pleasure or on non-payment of dues (6). 


See also II P. R. 1879; 34 P. R. 1837 ; 3C, P. R. 1832; 15? P R 
1882; 65 P. R. 1885 ; C. A. 1200 of 1886. 


In Jhawarian, Shahpur District, the proprietors by custom make over 
wit out roo s and in an unfinished condition to non-proprietors and 
eject them at pleasure, either on payment of compensation or on permission 
granted to remove the materials and such custom is a good and binding 


259. The rights of village kamins. 

It is open to the proprietary body to allow persons to occupy part of 
the common land for their use and benefit in such a way as to acquire a 


1. 67 P. R. 1889; 11 P. R. 1879 ; See also 39 P. R. 1912. 

2. See Para 234, Rattigan’s Digest of Customary Law ; 24 P. R. 1878 Rut 
see also 42 P. R. 1884. 

3. 84 P. R. 1882; See also 20 P. R. 1868. 

4. 50 P. R. 1888; See also 88 P. R. 1889. 

5- 144 P. R. 1890. 

6. 62 P. R. 1899—Ali Beg, Peshawar. 

7- 37 P. R. 1890. 
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right of user, and, under such circumstances, especially after a long lapse 
of time, it is not open to any of them after partition to evict. It is not a 
question whether there has been occupation for twelve years or not. Thus 
where plaintiffs, weavers, claimed the right to have and use holes or pits in 
the abadi for the purposes of their trade, and defendant, the sole proprietor 
resisted and the holes had been so used for many years ; held, as custom 
allowed it, the claim must be conceded (l). 

Where weavers, who had been permitted to erect looms on common 
lands, subsequently built kothas thereon without consent; held, the 
defendants, so long as they used the land for carrying on their trade could 
not, under a well recognized custom be ejected, but when they diverted the 
site to another purpose not warranted by the grant, they forfeited their right 
of user and were liable to ejectment (2). 

Where certain papermakers had, by the consent of the proprietary 
body, erected trade buildings on the common land a few years previously 
and partition had followed ; held, the purchaser from the proprietor to whom 
the portion built on fell, could not eject the papermakers {3). 

Right to retain a bara occupied for several years was upheld (4). 

But the mere fact of weavers having been accustomed to stretch their 
weaving apparatus on the land of another does not of itself constitute such 
possession as can be considered adverse. But when the owners are resisted 
in taking possession for the statutory period their right to recover it is time- 
barred (5). 

As a kamiti generally gets land from the proprietary body on the 
implied understanding that it is only to be used for the purposes of residence 
or carrying on of trade, he is not competent to build a mosque or temple on 
it without the consent of the proprietor (6). 

A takia cannot be converted into a mosque, as it is likely to deprive 
a considerable section of the community of its use for which it is 
converted (7). 

Plaintiffs, as ghair maliks of Nizamabad, Gujranwala, sued that the 
refuse of the village was not the exclusive property of the village proprietors, 
notwithstanding an entry in the Wdjib-ul-arz. Held, as ghair maliks dwell 
on sufferance on sites belonging to the proprietary body, the condition in the 
Wajib-ul-arz was binding and not inequitable (8). 


l f 4 P. R. 1877. 

2. 54 P. R. 1886. 

3. 8 P. R. 1877 ; Soe also 144 P. R- 1830 and 40 P. R« 1868. 

4. 78 P. R. 1883. 

5. P. L. R. 1900, p. 142. 

6. 19 P. R. 1904. 

7. BLah. L. 17. 

8- 89 P. R. 1915. 
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The rights of chamars and sweepers . 


Certain chamars of Kasur claimed to be entitled to half the value of 
skin of the cattle dying in the town as against the sweepers who actually 
disposed of the carcases, and who would ordinarily have been entitled to 
the whole value. The custom was shown to be an old one, and frequently 
enforced. Held, such a custom was invalid as being unreasonable The 
plaintiffs would be entitled to such skins, the carcases of which they 
disposed of (1). 

A custom under which the plaintiffs claimed the value of a skin in 
return for certain customary services is not an unreasonable one or invalid. 
But the right is only exercisable when in return for such right customary 
services have been rendered (2). 

Non-proprietary residents of a village are not bound by the provision 
of a Wajib-ul-arz giving chamars the right to skins in a goshala managed 
by themselves (3). 

Plaintiffs sued for a declaration that they were entitled to two-third 
shares in all skins of animals dying in the panna on the grounds of 
inheritance as against defendants who were alleged in the part to have 
appropriated more than their share, the plaintiffs seeking to protect future 
rights. Held , such a suit was not maintainable under Section 42, Specific 
Relief Act (4). 

A suit to recover the value of a hide valued at Rs. 10, by chamars on 
the basis of custom is triable by a Small Cause Court, even when the 
title is levied (5). 

260. Abandonment. 

Where the occupier abandons his site it has the same effect as if he 
sold it. If a non proprietor abandons his house the site reverts to the 
proprietors and he cannot reclaim it afterwards upon his return to the 
village (6). 

Grants of lands for purposes of residential houses for katnins are 
made by the proprietary body and continue in force until the menials 
depart When they leave the village, their site would revert to the 
proprietary body (7), 

If non-proprietors who have built on sites in the abadi —presumably 
with the consent of the proprietors, the non-proprietors and his heirs are 

1. 2 P. R. 1806 (T. B). 

2. UP R. 1900. 

3. 4 P. L. R. 1912. 

4. 115 P. R. 1883. 

5. 28 P. R. 1882; C. A. 93 of 1881. 

6. See Para 238, Rattigan’s Digest of Customary Law. 

7. A. I. R 1927 Lah. 470 (2)=10t T. C. 838 ; 78 P. W. R. 1913=116 P. L. R, 
1913 followed ; See also 1229 of 1879. 
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entitled to do so, and the proprietors of the sites can reclaim the sites of the 
houses only if the non-proprietors abandon the houses or sell the sites 
without his consent (l). 

Where a non-proprietor died and his minor son went to another village 
to live with his maternal uncle ; held , that this by itself did not lead to the 
inference that the minor had abandoned his rights (2). 

A non-proprietor, however, by merely living outside abadi cannot be 
said to have abandoned site of house fallen down and not rebuilt for many 
years, even where one proprietor living near has tethered his cattle 
there (3). 

261. Partition of village site. 

The village site, unless in the very rare c ise of its being assessed to 
land revenue, cannot be partitioned by proceedings under the Punjab Land 
Revenue Act, 1887. Even if it is assessed the Revenue Officer may refuse 
partition if in the opinion of that officer the partition is likely to cause 
inconvenience to the co-sharers, or other persons directly or indirectly 
interested therein, or to diminish the utility thereof to those persons. This 
discretionary power may properly be held to extend to the uncultivated 
land round a village which is used as a standing ground for cattle or occu¬ 
pied by enclosures for fodder and manure (4). 

The following remarks of Justice Benton about the partition of village 
abadi , as recorded in Ishar Singh v. Atma Singh (3) are worth 
perusal :— 

“Village sites are usually recorded as the common property of the 
community They are very seldom recorded as held in portions by sections 
of the community. It does not follow in the least from such a record that a 
portion of the community is at liberty at any time to call for redistribution of 
the area. Of course, the settlement recorcf may contain an agreement for a 
partition according to khewat or according to ancestral shares on a demand by 
a portion of the community at any time, and there is no reason why such an 
agreement should not be enforced just as it may be enforced for a redistri¬ 
bution of the agricultural laud where vesk system is still in force. Speaking 
generally, however, the greater part of the village site is in most 
cases indivisible in the nature of things, and, with due regard to the 
rights of the members of the community in portions of the site held by them 
it may be from time immemorial, and with reference to the right of 
outsiders. According to the usual rule prevalent throughout the province a 
kamin who is allowed to build on a site by the village community can 

1. A. I. R. 1934 Lnh. 703=155 I. C. 342 ; See also 34 P. R. 1882 ; 60 P. R. 1888. 

A. I. R. 1933 Lah. 652=146 I. C. 125. 

3. 108 P. W. R. 1916. 

4. Punjab Land Administration Manual, Para 453 ; Section 112, Punjab Land 
Revenue Act, 1887. 

5. 117 P. R 1894 
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same as long as he pleases, and his posterity may 
on holding likewise to the end of the time on the same condition. All the 
more may the members of the community itself go on holding the sites 
on which they have built or which they have occupied ages ago with the 
assent or with the acquiescence of their co-sharers. It does not appear how 
their long prescriptive use can be ignored in the absence of express 
agreement and how they can be ousted when any one demands a new 
distribution. Other portions of the site are set apart for public use. 
The Chaupal or Hujra is used for a general place of meeting. There is 
usually an open place round the village commonly called gorah-deh on 
which the cattle are collected before going to pasture and other operations 
are performed. Lands are by common consent devoted to be used for 
dharamsala , for mosques, for graveyards, for burning ghats , for tanks, 
and for necessary public ways. Tt does not appear that in the nature of 
things a portion of a community is at any time at liberty to recall its consent 
to the dedication of any of these objects and demand that all or some of 
them be distributed among the proprietary body. The assertion is too 
absurd. This covers the greater part of most village sites. It may be that 
over and above the land already described, there may be empty site in and 
about the village unoccupied by any individual and not used by the 
community for any purpose. There is no objection to the partition of those 
according to the rules applicable in the particular case.” 

Thus it is clear that a civil suit can be brought to divide the ahadi 
but it can only succeed as regards those parts of it which consist of empty 
sites in or about the village unoccupied by any individual and not used by 
the community for any purpose. But the village common land used by the 
co-sharers for tethering cattle is not precluded from being brought into 
partition because it cannot be said to have been dedicated to a common 
purpose and owners of cattle can after partition tether them on their own 
land— Makhatt Singh v. Ishar Singh (l). . 

In Hira Singh v. Mehar Sitigh (2) it was remarked—“In suits for . 
partition of the whole village site, though the Civil Courts may technically 
have jurisdiction to go into the question of partition, they are usually well 
advised to decline to attempt what is an almost impossible task. 
There is no basis for the theory that each individual proprietor is entitled to 
a certain portion of the abadi area calculated with reference to village 
sharers whether determined by pedigree or revenue payments. The only safe 
ground to take is that the distribution of such vacant land as there may be 
attached to the abadi should be left jn the hands of the latnbardars who 
alone can determine whether it should be divided up or kept in tact for the 
common purpose of the village.” But this view was not upheld in 



__ 

- 

continue to hold the 



1. 136 P. R. 1906—118 P. L. R. 1908=178 P. W. R. 1908. 

2. 2 P. L. R. 1912=228 P. W. R. 1911=12 I. C 606. 
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ohammad Khan v. Fazal Dad (l) where following Ishar Singh v. Atma 
Singh (2) it was held that the ahadi of the village being joint property was 
liable to partition, but the portions occupied by houses, of the villagers or 
used for public purposes would necessarily have to be excluded from partition. 

In Manji v. Gliulam Mohammad (3) it was again held that where a 
plot of ahadi land was taken exclusive possession of by the defendants, two 
proprietors of the village, who asserted their exclusive title and denied the title 
of the other proprietors, a suit for joint possession by other proprietors was 
competent, and that a Civil Court, but not a Revenue Officer or Revenue 
Court, had jurisdiction to partition the ahadi land, and that the onus of 
proving that there was shamilat in the ahadi which could be partitioned 
and that partition thereof was feasible rested upon the persons claiming 
partition. 

An action for the partition of the entire ahadi is seldnn brought and 
it is doubtful whether the doctrine that a co-sharer occupies a portion of the 
joint.land, who has not denied the joint character of the property, should be 
allowed to retain possession until partition is applicable to the peculiar 
circumstances of the ahadi land especially when the vacant land has already 
been reduced to a small area barely sufficient for the common purposes of 
the village. 

The portions of the ahadi occupied by houses of the villagers or used 
for public purposes are not liable to partition (4). 

Where the village ahadi is partible the shares of the proprietors are 
to be in accordance with their holdings in the village; every proprietor 
is, however, entitled to appropriate for his residential purposes as much land 
as he needs. If it is found that particular proprietor in the village is in 
possession for the purposes of residence of more land than would fall to his 
share on partition then his possession shall not be disturbed ; otherwise, if 
a proprietor is in possession for the purposes of residence of less land 
than he would be entitled to on partition then the deficiency would be made 
good out of land available for partition, that is to say, out of haras etc., 
land reserved for public purposes cannot be partitioned and also the land 
occupied by houses cannot be partitioned but in making adjustments of 
areas land occupied by houses must be taken into consideration (3). 

262. Non-proprietors in possession of a portion of village ahadi 
—succession. 

A collateral in the fourth degree is not entitled to succeed to the 
house of a non-proprietor. This is the rule which is applied to a house 
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in a village by a non-proprietor whether the non-proprietor is 
governed by Hindu Law or by Mohammadan Law or by Punjab custom. 
That is the rule which, generally speaking, applies to a house owned by 
a village menial except in those places where a right of sale is estab¬ 
lished (l). 

Where a person who has succeeded a house in the village abadi. after 
his father who had obtained it from his maternal grandfather dies the 
collaterals of his father’s maternal grandfather are entitled to it as against 
the proprietors of the village (2). 

Para, 238-A of Rattigan’s Digest of Customary Law lays down that 
* the direct male descendants and ordinarily the widow and mother of a 
deceased non-proprietor will succeed to his rights in the house occupied 
by him at the time of his death, but not remote collaterals.* 

Remote collaterals are usually not entitled to succeed to the right of 
residence, which is confined to near collaterals and according to some 
Wajib-ul-arz , to the widows and mother of last occupier. 

The following decisions on the question of succession may be studied 
with advantage :— 

37 P. R. 1887—Badli, Hoshiarpur. A direct descendant or a nephew 
can succeed, but the onus of showing that collaterals 
more distant than a nephew can succeed is on the 
claimant. In this case the collaterals were of the 
4th degree and the onus was not discharged. The 
collaterals, however, were allowed to remove 
materials. 

76 P. R. 1888 Nagar, Rohtak. Direct descendants and collaterals 
in the 3rd degree can succeed. 

71 P. R. 1889 Chabal Kalan, Amritsar.. Only near collaterals can 
succeed, and not those in the 6th and 7th degree. 

102 P. R. 1891 Kot Mahmud Khan, Amritsar. House formerly 
occupied by a non-proprietor taken possession 
of and mortgaged by his father's sister’s son. 

33 P. L. R. 1911—Where a non-proprietor in possession of a house 
in the abadi dies his near collaterals (in this case 
brothers and nephews), whether living in the same 
village or elsewhere are entitled to succeed. 

63 P. W. R. 1916—Where a non-proprietor in possession of a house 
dies without issue, his near collaterals succeed, and 
it is immaterial if common ancestor held it or not. 


1. A. I, R. 1937 Lah. 642=39 P. L. R, 767; 1922 Lah. 116 relied on. 

2. A. I. R. 1936 Lah. 97. 
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116 P. R. 1918—A near collateral of a deceased kamin is entitled 
to retain possession of the deceased’s house in 
the village abadi . 

106 P. R. 1919—The first cousin is entitled to succeed to the house 
of the deceased occupancy tenant in preference to 
the landlord. 

1922, 68 I. C. 885—Third degree collaterals. 

1922, 68 I. C 767—Third degree collaterals excluded. 

1921, 3 Lah. 33—A collateral in the fourth degree is a remote 
collateral. 

A. I. R. 1926 Lah 239—In the absence of a custom to the contrary 
*=91 I. C. 443 it is only a near collateral who can succeed to the 
house of a non-proprietor, and so where no custom 
is proved a collateral in the seventh degree has not 
right to pre-emption under Section 15 (a). 

A. I. R. 1933 Lah. 652—A remote collateral in the fourth degree 
= 146 I. C 125 will have no right to succeed. 

In a non-proprietary holding succession to the rights of the non¬ 
proprietor arises only if the tenure is still in existence at the time of the 
death of the last holder. If by an act or conduct on his part, the last holder 
has entailed the penalty of forfeiture, the proprietor is entitled to resume 
possession forthwith and the descendants or near collateral heirs of the 
non*proprietor who would have succeeded to the tenure on his death are 
not entitled to step in and claim to be let in possession. The analogy of 
reversioners succeeding to proprietary holding according to the personal law 
of the last holder, does not hold good in the case of a non-proprietor. Thus an 
unmarried daughter succeeds only till marriage or death, whichever is 
earlier, and a daughter’s son has no right of succession at all (l). 

The daughters of a kamin or non-proprietor have a right to reside 
in their father’s house until they marry or die whichever event takes place 
first (2). 

In 1921, 69 I. C. 136, in a contest between the daughter and mother, 
the mother was preferred. 

Under village custom a mother of a non-proprietor has the right to 
reside in the house occupied by him, but she has no right to will away the 
materials of such house (3). 



1. A. I R. 1933 Lah. 279=146 I. C< 395. 

2. 1921, 66 I. C. 433. 

3. A. I. R< 1932 Lah. 31=133 1* C. 894, 
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CHAPTER XIV. 

MARRIAGE, DIVORCE AND DOWER. 

263. Essentials of valid marriage. 

A marriage to be binding amongst orthodox Hindus, both bride and 
bridegroom must not be within the prohibited degrees of consangu inity. 

As to what is, and what is not, a prohibited degrge_ js a matter of pr actice 
or usage. Among Hindu agriculturists the prohibited degrees of con¬ 
sanguinity include all females of the . same f>ot as the bridegroom., and in 
certain tribes, also, females of his mother’s, fa ther’s mothers and mo ther’s 
moth er’s got (I). Amongst Muhammadans,*$ien prohibited degrees include 
a mother, step-mother, paternal or maternal grandfather how high soever, 
daughter, grand-daughter, how law soever, sister of the whole or half blood, 
patern al or maternal aunts, b rother’s or sister’s daughter of the whole or half 
blood, mother-in law, daughter or grand-daughter of enjoyed wife, son’s 
or son’s son’s wife,daughter’s son’s wife, foster mother, or any other female 
related by fosterage. 

Sir Charles Roe has observed in his Tribal Law in the Punjab (page 
58)—“Speaking generally, it may be said that all Hindu Jats are exoga mous, 
that ^require a man to marry inside his own tribe, but outside his own and 
certain other ~gois~r ~that Muhammad an~j^s~ a? e"“ln practice the same, 
although they are bound to admit, at least in theory, the validity of any 
marriage allowed by Muhammadan Law; and that purely Muhammadan 
tribes are endogamous, allowing indeed marriage with any Muhammadan 
outside the prohibited degrees, but in practice marrying as far as possible 
women of their own subdivisions, or even families.” 

As general rule, no particular form of ceremony is necessary, even 
among higher castes, to constitute a marriage. In fact, it is not the cere¬ 
monies but the consent of the parties which constitutes marriage. In the 
case of a minor the proper consent of the parents or guardians is 
necessary. 

Jats , specially Sikh J ^/s ^Jiold-very^iLheral-vie ws on que stions r elati ng 
to marriage and they never consider themselves bound by the caste-iron 
r ules laid down in the later Hindu Smritis interdicting marriage outside the 
caste and prescribing elaborate ritual for the performance of the marriage 
ceremony. 

Among the Jats , the re-marriage of widows has all along existed 
co mmonly, and chaddar andazi in which the ceremonial has been reduced 
to the very mTnTmunf is one of the recognized forms ot marriage (3). 

1. See Uattigan’s Digest of Customary Law % para 70. 

2. Ibid. 

3. See A. I. R. 1928 Lah. 706=10 Lah. 372, 
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It was observed by Roe C. J. in 33 P. R. 1869 fp. 93)—“It would, we 
think, be very difficult for the Civil Courts to attempt to decide question of 
the validity of marriage, £ind the consequent legitimacy of children, by any 
standard of morality. On this subject, morality must be taken equivalent to 
custom. Some communities, religious or tribal, regard marriage as a 
sacrament for which religious ceremonies are necessary ; others require no 
religious ceremonies, but insist on certain legal formalities and others no 
formalities at all but merely a clear expression of the intention of the parties 
to live together as man and wife. Some follow a plurality of wives, some 
only one wife, some allow no divorce at all, others allow it under special 
circumstances. The Courts would not and do not, refuse to recognize the 
most lax of these customs on the ground of their being opposed to 
morality.*’ 

No elaborate ceremonies are essential for the validity of a marriage 
amongst the tribes in the Punjab governed by custom. Even chadar 
andazi is not essential (l). 

Chadd ar andazi alone is no proof of marria ge, nor the absence of it a 
proof that there was no marriage If chaddar andazi can be called a 
ceremony at all, it is only so in the sense that it expresses the intention of 
the parties to live together as husband and wife. If such an intention is 
carneTout by the parties thus livin g together for any consi derable time it 
may fairly be held that a marriage has taken place. If, on the other hand, 
the union is al most immediately dissolved^ and the parties liv ed apart for 
many years under the circumstances entirely negad ving all^ ideeT oITnaffiage t 
the on 1 yinference is that they are not married ( 2 ). 

Ordinarily, if the circumstances can justify such a course, the presump¬ 
tion should be in favour of validity of marriage (3). 

Therej X 110 direct pr ohibition in Hindu Law as regards^i marr ing** 
between a father-in -law and a widowed daughter -in-law at least so far as 
S tidras are con cerned* Jat s are cl assed as _Sudras and for the purpos es 
of marriage, they are governed by the restrictions laid down in Hindu L aw 
only to such extent as they may have adopted them by usage. There is, 
therefore, no initial presumption against the validity of such marriage. On 
the contrary, when a marriage has taken place in fact, there is in law a 
presumption in favoui^gXJ^^^ The presumption is stronger when it 

appears that the marriage took place long ago and w as accepted as va Jid~J*fr 

t he broth erhood._ The same presumption is raised even in cases of long 

co-habitation as man and wife amongst Jats The daughter-in-law comes 
from a different got and from the standpoint of got pure and simple, there 


1. See 54 P. R. 1900 ; 33 P. R. 1896; 73 P. R. 1897; 13 P. R. 1898 ; 87 P. R. 
1898 ; 50 P. R. 18C0 ; 99 P. R. 1913 ; 117 P. R 1913. 

2. See 62 P. R. 1889, p. 200; See also 38 P. R. 1879 and 36 P. R. 1880. 

3. A. I. R. 1934 Lah. 550=151 I. C. 508. 






























INTER-CASTE MARRIAGES 

would be no objection to her marriage with her father-in-law. Jats of 
Garshankar Tahsil (Hoshiarpur District) consider that a man has a claim to 
marry not only his brother’s widow but also widows of other near relations 
and this he can do even without a marriage ceremony (1). 

The Jat Sikhs hold liberal views upon the question of the validity of 
marriages with women of other castes, and the strict principles of Hindu 
Law are inapplicable to them (2). 

In a particular case relating to Jats of Ambala District, it has been 
held that though there is no direct prohibition in Hindu Law to the 
marriage of a father-in-law and a daughter-in-law, with reference to Sudras 
(Jats being presumed to be Sudras) such marriages are repugnant to the 
ideas of the people concerned, and no custom validates such a karewa 
marriage. Consequently the issue of such a marriage are illegitimate (3). 

Inter-caste marriages when valid. 

In the following cases inter-caste marriage was held valid :— 

54 P. R. 1870—Between a Christian and Muhammadan or Hindu. 

102 P. R. 1880— Narti Rajput of Jullundur and a Mughlant. 

101 P. R. 1886—A Sayyad woman of Muzaffargarh with a Panja 
Shahi . 

48 P. R. 1890—An agricultural Brahman of Rupar and a Raj put ni . 

50 P. R. 1895—A Sodhi Sikh and a Muhammadan woman, not 
questioned for 70 or 80 years. 

73 P. R. 1897—A Jat and a Nai.Jbiwar or Kalal woman. 

50 P. R. 1900—A Jat and a Brahmini of Hoshiarpur. 

15 P. L. R. 190 7—Khatri Kuka Sikh and Tarkhani or Jat ni t 
Ferozepur District. 

72 P. R. 1908—A Rajput vadhyar and a Khatrani , Kangra District. 

But see 25 Cr. of 1888 to the contrary ; See also 
98 P. R. 8890. 

57 P. R, 1909—A Rajput and a Mahajani woman of Gujrat 
District. 

79 P. R. 1910— Karewa marriage between a Jat and a Koli woman. 

C. A. 716 of 1910 — Muhammadan Jat and sweeperess. 

65 P. R. 1911—A Jhabra Rajput and a Tarkhani by Karewa . 

99 P. R. 1913—A marriage between a Hindu Sikh Jat , and a 
Musalman convert to Sikhism is valid. See also 
1921, 3 Lah. L. J. 366. 

10 P. R. 1919 Cr.— Rat his , Kangra District. Re-marriage of a 
widow by the Janjharara ceremony is valid. 




1. A, I. R. 1936 Lah. 551=166 1. C. 719. 

2. A I. R. 1936 Lah. 453=38 P. L. P. 1086 ; See also 1920, 2 Lah. L. J. 370. 

3. A. I. R. 1934 Lah. 283 (2)==15 Lah. 688. 
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A. L R, 1928 Lah. 706—A marriage between a Jat male and a 
= 10 Lah. 372. mahzabi female is valid, whether performed 

= 1121. C. 593 according to Anand or the ordinary Hindu 

ceremonies. Marriages inter se between different 
sub-divisions of sudra caste are valid and must be 
recognized as such. 

A. I. R. 1932 Lah. 43 L—A Dod Raj put of Mauza Hardo-Kundpur 
*=13 Lah. 211 of the Dasuya Tahsil, District Hoshiarpur, can 
= 138 1. C. 630. validly marry by chaddar andazi a Bhat Brahman 
widow and the issue of such marriage is legitimate 
A. I. R. 1934 Lah. 550—A marriage between a kanait woman and a 
*=151 I. C. 508. Rajput male is valid both by custom and under the 
Hindu Law. 

A- I. R. 1934 Lah. 465—There is no custom in Jullundur Tahsil 
= 154 I. C. 985 under which the children of a lawfully wedded wife 
of a Muhammadan Rajput are debarred from 
inheritance, simply because their mother belonged 
to a caste different to that of their father. 

A. I. R. 1936 Lah. 551 “ Marriages between Jats and Chamars and 
= 166 1. C. 719, Chuhras . 
p. 722. 

A Sunni woman marrying a Shiah does not thereby become governed 
by Shiah law (l). 

In the following cases inter-caste marriage was not held valid 
No. 1 233 of 1869—District Hoshiarpur. A Jat jagirdar could not 
legally marry a Brahman woman. See also 64 
P. L. R. 1908 where this subject is fully discussed. 
29 P. R. 1883—Bijju Rajput and a Brahmini of Sialkot. 

116 P. R. 1889—Mirda Awan , Gujrat, and a weaver woman. 

57 P. R. 1893—Diawania Rajput of Zafarwal and a Brahmini widow. 
87 P. R. 1898 — A Varaich Jat and a Mohammadan woman. But see 
also P. R. 1913, p. 370 (2nd para). 

1922. 73 I. Q., 239—A marriage between a Khatri and a Brahmin 
woman is not valid under Hindu Law, 50 P. R. 
1900 distinguished. 

A. I. R. 1927 Lah. 441—A marriage by chaiar andazi between a 
= 8 Lah. 366. Khatri of Amritsar District and a Purbia woman 
from Oudh. 

Consent. 

For a valid marriage, if adults, the consent of the contracting parties 
or if minors, that of their lawful guardians, must be obtained (2). 

J. I. L. R. IV All. 205. 

2. See Mayne’s Hindu Law, 6th Edition; pages 100 and 116 ; 24 P. R. 1897 ; 27 
P. R. 1880 or ; Sayyad Amir Ali’s Personal Law of Muhammadans , p 218. 



wnist^ 



on out 
sell {2).% 
nd had l^ 
tion ofjvC 

3). J 


ESUMPTION OF MARRIAGE FROM CO-HABITATION 981 

264. Co-habitation for a long time—presumption of marriage— 
chaddar andazi ceremony not necessary. 

From long co-habitation the presumption of marriage can be 
raised (l). The'essential . thing is inten tion Jo live as man^and wife. Where 
marriage between the parties is not prohibited by their personal law or by 
custorn^co -habitation may give rise to a presumption in favour of marr iage, 
but by itself, when not partaking of the distinctive character of a payment 
union as husband and wife, it would not be sufficient to create a legal 
relation between the parties, and would not confer legitimacy, on their issue. 

Continual co-habitation may suffice to infer the existence of a marriage, 
Where it can be presumed there was an intention of a permanent union but 
co-habi tation, though good evi dence o f a marriage, is not marriage itse ll (2). 

A Hindu Jat lived for 15 years with the widow of a collateral and 
sons, there being no~ceremony. Held, there was sufficient presumption 
marriage, the ceremony of chaddar andazi even being unnecessary (3) 

Continued co-habitation (in this case for 30 years) between a man and 
the widow of one of his relations is tantamount to a marriage between them, 
without the performance of any ceremonies, and issue of such a connection 
is legitimate (4) But c o-habitation with a woman whose husband is alive, 
cannot be regarded in the same light, and a custom recognizing the J 
legiti macv^of the offspring of such an intercourse would be a bad custom and ( 
one which should not be recognized by a Court of Justice (5). 

A Hindu Ghutnan Jat of Gurdaspur District had left his village, 
telling his wife to marry whom she liked, and the wife began to live with 
another man as her husband and on his return, the former husband made no 
claim on her as a wife. Held, that the reasonable inference was that, on 
leaving the village, he renounced his rights as a and that this w as 

equivalent fo The Hindu Jats are governed,” not by Hindu 

Law, but by their own tribal law.and it is in no way repugnant to the 

spirit of this law that a man who takes a wife should have the power of 
repudiating her, and tha^when so repudiated, she should be free to marry 
another man (6) ”. 

Where a woman, Jhewari by caste, had been married by chaddar 
andazi to a Jat of Amritsar District, and they had lived together as a man 
and wife for some years, and had a son, as an issue of their union ; held, 
that by custom when a permanent connection like that of husband and 
wife is formed by a Jat with a woman of a different caste like Nat, Jhewar, 
Kalal, and other similar castes, the children of such connections are treated 
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1. A. I. R. 1936 Lah. 261=16 Lah. 1007=161 I. C. 916. 

2. 29 P. R. 1883. 

8. 38 P. R. 1879; Seo also C. A. 911 of 1879 ; 26 P. R. 1880. 
4. 49 P. R. 1890. 

6 Ibid. 

6. 33 P. R. 1896. 
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as legitimate, whether or not a formal chuddar andazi has taken place 
between the parents (l)”. 


Where the deceased proprietor had been living with a widow, as his 
wife, and were treated by haradri as man and wife and after the man’s 
death, plaintiff* issue of their union was recorded in the revenue records as 
the deceased’s son ; held (*) that under these circumstances it was not 
necessary for the ceremony of chuddar andazi to be strictly proved ; 
and Ui) that it was not made out that special custom regarding chuddar 
andazi ceremony to validate marriage was in force in the Hoshiarpur 
District (2). 


Where connection of a permanent nature had been long established 
between a Jut male and a Brahman widow, and the woman treated as a 
wife by the man and recognised by the baradri, the issue were entitled 
to be treated as legitimate even if no formal marriage ceremony by 
chuddar andazi was gone through (3). 

A woman who had lived for 18 years with a Jut male, bore him many 
children, was always treated as his wife and her daughters were married by 
their father among his own baradri , was the lawful wife of the man and the 
presumption would be that any child born of her body within 280 days of 
his death, would be the legitimate son of the deceased (4). Value of entry 
in chaukidars register as to date of birth discussed. 

The sons of a married Khatri , by a Khatrani widow, who lived in his 
house,,jts a dha reL wxxman (there having^been no marriage between them) 
could not succeed as heirs in the estate of their father, either against the 
legitimate widow of the deceased or against his reversioners (5). 


By custom amongst Kahtian Juts of Gurdaspur District, the issue 
of a man who had taken his deceased brother’s wife into his house without 
special ceremony of marriage, was treated as legitimate and entitled to 
succeed to the deceased’s estate as such (6). 

ContinuaL co-habiiatipq raises^ a jxesumption^-man^age. . So where 
a woman lived for 10 or 12 years with a man in the same house as his first 
wife, and was acknowledged as his wife in a deed of gilt, held it was 
marriage (7). 

Where there has been co-habitation for 40 years continuing till the 
death of the man, marriage may be presumed without precise evidence of a 
karewa (8). 



1. 73 P. R. 1897. 

2. 13 P. R. 1898. 

3. 60 P. R. 1900. 

4. 51 P. R. 1900. 

5. 62 P. R 1899. 

6. 64 P. R. 1900. 

7. 185 P. R. 1907. 

8. 65 P. R. 1911 ; See also 1921, 3 Lah. L. J. 817. 
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RESUMPTION OF MARRIAGE FROM CO-HABITATION 98^ 

If a marriage were set up between parties of a high Hindu caste, and 
certain rites and ceremonies are held essential to such a marriage, and these 
have for no sufficient reason omitted, and something else substituted, that 
fact would be evidence of great weight as to the factum of a marriage having 
taken place or not or as to the relationship which the parties desire to 
create (l). 

A woman who accepts the position of a t pere concubine or dharel 
acqui res thereby no legal status as w ife (2). 

There is a presumption in favour of marriage rather than of concu¬ 
binage. Where a man and woman are proved to have lived together as man 
and wife, the law will presume, unless the contrary be clearly proved, 
that they were living together in consequence of a valid marriage, and not 
in a state of concubinage (3). 

The law pre sumes in favour of marria ge and against concub inage when 
a man and ha-bi t edco ntinuously for a number of years, and 

this presumption of law can be replied only by stro ng, distinct^ and 
conclusive^gvidenjie, and the mere fact that the direct evidence of the 
marriage which took place many years ago is unsatisfactory cannot displace 
this presumption (4). 

Where the parties constantly, continuously and openly, lived and 
co-habited together for twenty years in the same house as husband and 
wife, and had nine children, and were regarded and recognised as man and 
wife by their relations and friends and by all who knew them and through¬ 
out their co-habitation they stood to each other in the relation of husband 
and wife, all • the family functions and ceremonies being conducted on the 
footing alone that they were man and wife : Held , these facts (in the 
absence of any countervailing circumstances) afforded clear and conclusive 
evidence of marriage and the legitimacy of its offspring (3). 

Under the Muhammadan Law, marriage, without any direct proof, 
may be inferred from circumstances e.g ., continued co-habitation as man 
and wife (6). 

Where, though the connection between the man and woman was in 
its origin illicit and adulterous (the woman being enticed away from her 
husband) if the first marriage is subsequently annulled by divorce, and the 


1. 49 P. R. 1903. 

2. 61 P. R. 1905. 

3. Dvnohany v. Balahamy—Vd21, 104 I. C. 327 (P. 0.)—from Ceylon; See also 
1929, 10 Lah. 725 (P. C.) to the same effect; I. L. R. 2 Lah. and I. L. R. 38 Cal. 700 
(P.C.). 

4. I L. R. 2 Lah. 207. 

5. 1927, 104 I. C. 327 (P. C.). 

6. See 1929, 10 Lah. 725 (P. C.); 1936, 165 I. C. 232 (Rangoon) ; 1930, 12 Lah. 
396 (casse reviewed); Also 1935, 160 LG. 912 (Allahabad). 
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r .—-- as man and wife, such continual co-habitation 

may legitimately give rise to a presumption of marriage (1). 

See also 1931, 140 I. C. 724 (Sind) and 1928, 31 Bom. L. R. 453 
on the same point. 


Among Jats, according to custom, co-habitation for a long time, as 
husband and wife, is sufficient to furnish primer facie evidence of 
marriage (2). 


It has been held in 1924, 48 Mad. at pp. 153, 154 (relying on 1908, 
35 Cal. 232 P. C ) that though where nothing more is known than that 
persons have been living together as husband and wife and treated as such 
by the community for a long series of years, presumption of marriage may, 
if nothing more appear, be drawn, the presumption will be considerably 
weakened and it will be altogether rebutted where facts are shown which 
make it more consistent with continued concubinage than with legal marriage. 
This, however, seems to be an exceptional case and opposed to a certain 
degree to the sentiments prevailing in the Punjab. 


In 32 All. 345 (P. C ), the presumption of marriage from prolonged 
co-habitation was rebutted, the alleged wife being a prostitute before the 
co-habitation began. 


Held, in the case of Hindu Varaich Jats of Gujranwala, that where a 
proprietor has lived with a woman as his wife, whom he could not legally 
marry, the issue, though treated as sons, are not entitled to succeed (3). 


Concubinage— as distinguished from marriage. 

Held, that amongst Bairagis of Kot Nagar in Kulu District strict 
rules of Hindu Law were inapplicable and the marriage of a Bairagi by 
Ganesh Puja with an agriculturist woman was valid (4). 

The expression “ aurat madkhula" literally means a woman brought 
into the household and it is used in common parlance to describe a concu¬ 
bine or a kept mistress in contradistinction to a wife, married according 
to strict religious ritual or by chaddar andazi, or other recognized form of 
marriage (5). 

It was observed in 1936, 50 Bom. 604 P. C.—“The word 

concubine has long had a definite meaning whether expressed in the 
language of India or of Europe. The persons denoted by it had, 
and have still where it remains applicable, a recognized status below 


1. A. I. R. 1934 Lah. 517=153 I. C. 241; 2 Lab. 207 distinguished on the ground 
t)iat there it was not shown that the husband of the woman had divorced her. 

2. A. I. R. 1929 Lah. 846 = 1928, 1161. C. 717; A. I. R. 1931 Lhh. 551 = 166 
I. C. 719. 

8. 87 P. R. 1898. 

4. 36 P. R 1914. 

5. A. I. R. 1927 Lah. 441=8 Lah 3G6- 
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that of wife and above that of harlot..Almost a wife, according to 

ancient authorities, the distinction of the concubine from harlots was due to 
a modified chastity, in that she was affected to one man only, although in an 
irregular union merely. Harl ots solicited to immorality : concubines were 
reser ved by one man (l) .** 


The presumption of marriage arising from long co-habitation can be 
rebutted by showing that marriage between the parties would have been 
unlawful (2). 


265. Special forms of marriages. 

The custom of saeotra marriages amongst the-Waigh—Aggarwal j^-Lc a 
well-established and recogni zed custom and although it may not b e 
approve d^Eyla certain section oL -the community, it carries with it no sort of 
stigma or evil consequences. The issue of such marriages is perfectly 
legitimate and the bond is recognized on all sides (3). 

In the Punjab, generally and in the Kangra and the adjoining districts 
specially, anuloma marriages between the different main castes have been 
recognized as valid, both by custom, and according to the personal law 
of the parties (4). 

The Kanaits must be treated as a class of Rajputs of a lower order 
and even if they be treated as Su Iras or neither Rajputs nor Sudras, 
being undoubtedly Hindus and lower than Rajputs in the order of classifi¬ 
cation of Hindus, a marriage between a Kanait woman and a Rajput male 
must be held to be valid both by custom and under the Hindu Law (5). 

266. Re-marriage of widow — 4 karewa* form of marriage. 

Widow re-marriage in the karewa form is prevalent in the Punjab and 
is regarded as a valid marriage. Such a marriage by a widow with the 
brother or some other male relative of her deceased husband requires no 
religious ceremonies and confers all the rights of a valid marriage (6). 

The karewa form of marriage exists commonly among Juts through¬ 
out the province. In the case of Sidhu Jats of Fazilka Tahsil, Ferozepur 
District, it has been held that if a man dies before the tnuklawa or bringing 
home of the bride ceremony, and his brother takes the tnuklawa , this is 
considered tantamount to a karewa marriajge (7). 

Though there is no direct prohibition in Hindu Law to the marriage 
of a father-in-law and a daughter-in-law with reference to Shudras (Jats 


1. 1922, 47 Bom. 401 reversed. 

2. 1931, 134 I.C 785. 

3. A. I. R. 1933 Lah. 685 = 142 I C. 211. 

4. A. I. R. 1934 Lah. 650 = 151 I. C. 608. 

6. Ibid. 

6. See 38 P. R. 1879 ; 316 of 1879 ; 26 P. R. 1880 ; 36 P. R. 1881; 48 P. R. 1890 ; 
98 P. R. 1890; 64 P. R. 1900; Also para. 75 of Rattigan’s, Digest of Customary Law. 

7. A. 1. R. 1937 Lah. 612 = 168 I. C. 371. 
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being presumed to be Shudras) such marriages are repugnant to the ideas 
of th e peo ple concerned, and no custom validat 


_ -_ ^such a kat 

Consec^eatly tHeTTuR^jrf illegitimate (;). 

Authorities — 'karewa' form of marriage held valid. 


jnarriage. 


38 P. R. 1879 Jats of Hoshiarpur District. 


C. A. 1566 of 1876 Rajputs of Palampur, Kangra District. 

C. A. 316 of 1879—Sindhu Jats , Ludhiana District. 

26 P. R. 1880 | Bishnoi Jats, Hissar District and Jats throughout 

36 P. R. 1881 ) the Province generally but not in the life of the 

first husband. 


137 P. R. 1883—Sikh Jats of Sirsa. 

22 P. R. 1889 Manhas Rajputs of Tahsil Shakargarh, Gurdaspur 
District. 


48 P. R. 1890 Agriculturist Brahmins of Rupar Tahsil. Karewa 
with a Rajputni widow in this case. 

98 P. R. 1890 Sartora Rajputs , Kangra District. Janjrara marriage 
of a widow. But see 25 P. R. 1888 Cr., 10 P. R. 
1919 Cr. 


13 P. R. 1898 By chaddar andazi in Hoshiarpur District. 

50 P. R. 1900 The Jat custom of karewa contemplates marriages 
between Jat males and women of other castes, 
including Brahmins . 

79 P. R. 1910 —Karewa marriage of a Jat with Koli woman is valid. 
65 P. R. 1911 —Jhabra Rajput and a Tarkhani woman. 


80 P. R. 1917—Of Saini with a Mali woman. A karewa marriage 
of a Saini with a Mali widow is not invalid merely 
because the parties belong to the same got . The 
rule of Hindu Law prohibiting inter-marriage 
between persons of the same gotra applies only to 
the twice born classes and not to sudras governed 
by custom. 

A. I. R. 1924 Sindh 17—A karewa marriage among the Jats usually 

— 76 I. C. 408 takes place in the chaddar andazi form, which 
means throwing the sheet over the couple about to 
be married. 

13 Lah. 211 —Dod Rajput of Dasuya Tahsil, Hoshiarpur 
District, with a Bhat widow. 

“As stated in the Riwaj-i-am , Dods are Rajputs of inferior grade, 
and in matters relating to marriage, they have largely adopted the custom 


1. A. I. R. 1934 Lah. 283 (2)=15 Lah; 688=449 I. C.943. 
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of the Jats who, as is well-known, are not very strict 
caste of females whom they marry/’ 

See also notes on pages 378 to 380 and 29 P. R. 1883. 

Exceptions. 

Amongst Brahmins and pure Rajputs the karewa form of marriage 
does not exist, and confers no rights of inheritance on the issue born of 
it. (22 P. R. 1873— Brahmins of Ferozepur District; 5 P. R- 1893“ 
Agriculturist Brahmins of Batala, Gurdaspur District; 113 P. R. 1885 
Lalotras of Kangra ; 2 P.R. 1872— Rajputs.of Ambala, where it is held that 
the marriage is not entirely invalid but they have no right of collateral 
succession ; 57 P. R. 1893— Diawania tribe of Rajputs ). 

But see 48 P.R. 1890, a case of a Brahmin marrying by karewa ; and 
98 P. R. 1890 [Sartora Rajputs of Kangra) where a widow marriage was 
upheld. 

Among certain sections of Manjh Rajputs (Muhammadans) of Jagraon 
Tahsil, Ludhiana District, there is a prejudice against the re-marriage of 
widows, but the issue of such marriage are legitimate (l). 

Though among high-caste Hindus it is essential for the feature of a 
marriage that certain rites and ceremonies should be performed, without 
which the relationship between the parties does not constitute a valid 
marriage, it is not necessary for the validity of the marriage of a Khatri 
widow that all the usual ceremonies, which have to be performed in the case 
of a Khatri girl on her first marriage, should be performed, and in such 
cases, if the parties go through such ceremonies as they can reasonably arrange 
for and clearly and unequivocally express their intention to enter into the 
marriage relation with each other, and as a fact thereafter live together as 
husband and wife, such a union is a valid marriage (2). 

Amongst Khatris of Majitha in the Amritsar District children of 
dharel mother do not succeed to the exclusion of a widow legitimately 
married (3), and a marriage by chaddar andazi between a Brahmin and a 
widow, called a dharel wife, is not valid by custom (4). 

A marriage between a Khatri and a Khatrani widow is valid in 
accordance with the provisions of Act XV of 1856, apart from the fact that 
even custom recognises such marriages among Khatris of the tract (5). 

But there must be a marriage, and for the Khatrani to live with the 
man as a dharel is not sufficient (6). 


1. 1922, 68 I. C. 857. 

2. 54 P. R. 1903. 

3. 21 P. R. 1882. 

4. 5 P. R. 1893. 

5. 4. P. R. 1905 ; 61 P. R 1905. 

6. See 52 P. R. 1899. 
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267. Iddat. 

Iddat is a pure Muhammadan rule of law. The Muhammadan Law 
prescribes a period of probation technically called the iddat , for a widow 
as well as a divorced and a separated wife, in order to see whether she is 
enceinte or not (l). A widow must not, in the case of Muhammadans, 
remarry within the period of her iddat , which is fixed at four months and 
[ten days, but the ordinary period for a divorced wife who is under obligation 
to observe iddat is three lunar months (2). 


See 31 P. R. 1871 ; 43 P. R. 1882 Cr.; 38 P. R. 1887; 1923, 4 Lah. 
192; I. L. R. 1935, 17 Lah. 48; 102 P. R. 1919; 50 P. W. R. 1914. 

Under custom a pregnant woman may remarry immediately after 
her husband’s death. The rule of iddat is not applicable to Punjab 
custom (102 P. R. 1919). 

268. Second marriage. 

Until the former marriage is validly set aside, a woman cannot marry 
a second husband in the life-time of her first husband (3). Where K had 
become insane and deserted his wife and village for some 14 years before 
his death and his wife, S bore a son I, when K was undoubtedly alive and 
she was then living with a person B, without any formal marriage ceremony 
having taken place between them ; held , that according to S. 112, Evidence 
Act, K being alive at the time of I’s birth, the latter must be held 
to be K’s son, unless he could show that his mother and K had no access to 
each other at any time when he could have been begotten, or that the 
marriage between them had been validly dissolved and his mother had 
married B (4). 

The consent of the first husband is necessary to the validity of a 
second marriage by a married woman (5). In the absence of a legal 
dissolution of the former marriage, a woman cannot, by going through a 
form of marriage a second time, make this second performance a valid 
marriage. No question of the doctrine of factum valet would arise in a 
case where a woman’s husband is still alive. The second marriage, in such 
a case, is not only irregular but illegal and such an irregularity cannot be 
cured either by acquiescence or long continued co-habitation (6). 

Held , according to the customary law of the Sialkot District among 
Hindus divorces must be in writing, and in the absence of such writing 
the oral relinquishment by a got of his wife would not be sufficient under 
the custom binding on his tribe (7). _ 

1. Arair Ali’s Handbook on Muhammadan Laiv , pp. 124, 181. 

2. Wilson’s Digest, of Anglo-Muhammad an Law (2nd Edition), paras. 31, 39. 

3 See Para. 74 of Rattigan’s Digest of Customary Law. 

4. 49 P. R. 3890; See also 36 P. R. 1881 ; 78 P. R. 1884; 72 P. R. 1892; No. 861 
of 1877; No. 291 of 1880 ; 33 P. R. 1896. 

6. 1921. 3 Lah. L. J. 317 at p. 330. 

6 1924 85 I. C. 459 (Allahabad) ; 1931, 140 I.C. 724 (Sind). 

7 a 1 R. 1933 Lah. 755 = 14 Lah 359; 78 P. R. 1884 and 84 P. R. 1889 ref. 
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Upon re-marriage, where it is valid by custom the woman would 
ordinarily lose all rights in the family of her first husband. But see 
Katidal v Bhiwan (l), a case relating to Rains of Sirsa. K made a gift 
of certain land to I, and K was both a cousin and half brother of 1, by the 
same mother, and also a second husband of Is widow S, and plaintiffs 
cousins of the deceased I, sued for the property. Held, that custom 
regulating the succession entitled the widow on remarrying with the 
defendant, K, her husband’s cousin to remain in enjoyment of her deceased 
husband’s estate, and accordingly the plaintiffs were not entitled to succeed 
to any share in I’s estate during the life-time of his widow S. 


Compare No. 37 P. R. 1870 and 11 Beng. L. R. 199. 


See also notes on pages 376 to 380- 


269. Repudiation of marriage. 

A marriage once legally performed between adults cannot be repudi¬ 
ated except by the exercise of the power of divorce, where such exists (2). : 

Consummation is not necessary to validate a marriage either amongst 
Hindus or Muhammadans (3). 

Where a suit for dissolution of marriage, by a woman of Zargar caste, 
was based on the breach of a pre-nuptial agreement that the husband was 
not to marry an additional wife, nor ask her to live except at a certain 
station, or he would be bound to let her go; held, that it was contrary to the 
policy of the law as administered by British Courts to allow persons by a 
contract between themselves to avoid a marriage on the happening of any 
event they may think to fix upon (+).” 

Under the Muhammadan Law a husband can delegate the power of 
repudiation divorce) to his wife (5). 

DIVORCE. 


270- Divorce. 

Hi ndu Law does not recognize divorce at all. Amongst Muhamma¬ 
dans of all classes a man may divorce a wife'without assigning any reason. 
In the Punjab custom, however, is the first rule of decision where a matter 
is found to be governed by custom under Section 5 of the Punjab Laws Act 
1872 (IV of 1872), and where a special custom recognizing divorce even 
amongst Hindus is proved it will be valid (6). 


1. 100 P. R. 1891. 

2. Rattigan’s Digest of Customary Law, para. 71; 13 P. R. 1869 ; 85 P. R. 1877. 

3. 4 P. R. 1874; 85 P. R. 1877; 79 P. R. 1880 Criminal. 

4. 15 P. R. 1900. cf. 20 P.R. 1878. 

5. 1921, 3 Lah. L J. 519. 

6. See 84 P. R. 1889 ; 33 P. R. 1896; I. L. R. Ill Cal. 305. 
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Amongst Hindus a wife may be superseded for sterility and certain 
other causes, but she would still be entitled to her right of inheritance as a 
widow on the death of her husband (1). 

In a divorce case where the paternity of the infant is in question, 
neither husband nor wife is permitted to give evidence of non-intercourse 
after marriage to bastardise a child born in wedlock (2). 

A decree for dissolution of a marriage was passed and the co-respon¬ 
dent was ordered to pay damages to the petitioner and respondent. The 
co-respondent did not appeal from the order regarding damages but when 
the petition for the confirmation of the decree was filed in the High Court, 
he sought to attack the order regarding damages Held , that he was entitled 
to do so even though he had not appealed against the order (3). 

According to the Customary Law of the Sialkot District among 
Hindus djvojces jnust j)e iqjvvr iting , and in the absence of such writing 
the oral relinquishment by a Jat of his wife would not be sufficient under 
the custom binding on his tribe (4). 

Divorce has been recognized in the following cases :— 

C. A. 998 of 1871—Among certain tribes in Ferozepur. 

78 P. R. 1884—Bajwa Jats of Sialkot; divorce not in writing is not 
legal. 

88 P. R. 1886—Manhas Rajputs , Sialkot. 

C. A- 607 of 1886—Sidhu Jats , repudiation equals divorce. 

84 P* R. 1889 —Ghumman and Chimman Jats of Ferozepur, and issue 
of second marriage is legitimate if divorce in 
writing. 

33 P. R. 1896 —Ghumman Jats of Gurdaspur. 

Though divorce is not recognized eo nomine by Hindu Jats, it is 
in no way repugnant to tribal law that a man who takes a wife should have 
the power of repudiating her and that when so repudiated she can marry 
again. 

31 P. R- 1908—A clear and public repudiation of his wife by a Jat 
may amount to divorce. 

177 P* L. R. 191 3—Sikhs Jats, Tahsil Shakargarh, Gurdaspur District. 

A woman expelled arid repudiated by her husband 
is free to marry, and need not go through chaddar 
andazi for her offspring to be legitimate. 


1. 16 P. R 1876. 

2. A. I. R. 1937 Lab. 176; Russel V. Russel (1924) A. 0. 687 and 163 I. C. 749 

relied on 

3. A. I. R. 1937 Lab. 417. 

4 . A. I. R. 1933 Lab. 755 146 I. C. 641. 
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EFFECT OF APOSTASY 

31 P. W. R. 1914 Cr .—Khatiks of Kama], low class Shudras . 
See also 13 P. R. 1869; 85 P. R. 1877 : III Cal. 305 ; V 
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Cal. 


The existence of divorce was doubted in 78 P. R. 1893, a case 
relating to Jats of Jullundur District. See also 79 P. R. 1880. 

Under the Muhammadan Law, the wife may sue for divorce on the 
ground of her husband’s impotency, but it must be proved that the 
impotency existed at the time of marriage (l). 


271. Effect of apostasy. 

Amongst Muhammadans, apostasy, whether of the husband or of the 
wife, causes a cancellation of the marriage. This is not the case amongst 
the Hindus. 


Under Muhammadan Law the apostacy of either party to Christianity 
dissolves the marriage. A judicial decree is unnecessary and penitence or 
return to the faith does not restore the tie (2). 

The apostasy of a Hindu wife does not dissolve the marriage union (3). 
Held, amongst Singha/ri/s,, Mauza Singha, Tahsil Tarn Taran, apostasy 
of the husband to Islam does not dissolve marriage so as to entitle the wife 
to remarry (4). Under Hindu Law apostasy of the wife to Islam does not 
dissolve a marriage (5). Similarly, apostasy of a Chamarni to Islam 
does not dissolve her former marriage or entitle her to remarry (6). 

See also 1936, 162 I. C. 527 (Oudh) and Mulla’s Hindu Law, 
8th Ed. 


Under Muhammadan Law the use of language, disrespectful to the 
law and the Prophet, not indicating his inspiration is denied, does not 
dissolve a marriage, where no intention to divorce or apostatize (7). 
Deliberate repudiation of the Muhammadan religion by the wife dissolves 
marriage, and prevents husband obtaining decree for restitution (8). 

A Sikh Jat abdufcted a sweeperess, the husband prosecuted. The 
couple then turned Muhammadan, went through the Muhammadan rite of 
marriage, and lived together for years having a child, who was treated by 
the father and the brotherhood as legitimate, the original husband taking 


1. See Mulla’s Muhammadan Law, 8th ed.,.p.294; 1925, 2 Lab. Cas. 134; 
See also 1924, 47 All. 243. 

2. 124 P. R. 1876; See also 132 P. R. 1884; 124 P. R. 1876 ; XXXIX Cal. 370; 
P. W. R. 123 of 1915 and 2 N. W. P. 370; 61 P. R. 1899 ; 85 P. R. 1906. 

3. 82 P. R. 1870 Cr. 

4. 152 P. R. 1890. 

5. 49 P. R. 1907. 

6. I. L. R. 1 Lab. 440, cf. XVII Mad. 235; IV Bom. 330; XVIII Cal. 264 • 
IX Mad. 466; XXXII Cal. 871. 

7. 106 P. R. 1891. 

8. 15 P. L. R. 19C0. 
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no further steps. Held , there was a strong presumption that the original 
husband had repudiated or divorced his wife before the Muhammadan 
marriage, and the child was legitimate (1). 

Where execution of decree was refused on the ground that the woman 
had become a Christian, it cannot be allowed to be executed on recon* 
version to Muhammadanism (2). 

See also 2 N. W. P 370 ; 1936, 165 I. C. 38 (Muhammadan wife 
abjuring Islam and embracing Christianity) ; 11 All. 71. See also Mullas 
Muhammadan Law , 8th Ed., p. 193. See also L. R. XXV Ind. App. 34. 

RESTITUTION OF CONJUGAL RIGHTS 

272. 1 tie right to restitution of conjugal rights is a right arising out 

of the contract of marriage, and is only limited under certain circumstances. 
And when such circumstances exist the court has a discretionary power to 
refuse restitution. 

Custody of minor wife—marriage effected in infancy—discretion 
of court. 

Where the parties were Hindu Jats of Rohtak District and a minor 
husband aged 6. sued through his father as next friend for the custody of 
his w jfe about 7 years of age, held, tj^ fc-assunu^ that^a m arriage valid and 
still subsisting had take n place between the minors, the minor husband or 
his guarg^ ent itle d to the c^ody^oT TRFn^or^ b ride~a^ccordrng 

t to cu 3 t om befo?e~she attained the age of jpuberty (3). 

V In a case in wTncffthe parties were Muhammadan Gujjars and the 
plaintiff was a minor of eight or ten years of age, it was held that the 
court had a discretion to grant or refuse the order prayed for, and that in 
the particular case it had been rightly refused (4). 

If the girl were a minor at marriage, and there has been no consum¬ 
mation, restitution should not be granted (5). The power is discretionary 
in the court, and it is right to refuse restitution where the girl was minor 
at marriage there had been no consummation, and the husband had allowed 
her to remain for 8 years after puberty with her parents (6), 

If one or both of spouses are by reason of minority and other cause 
incapable of discharging conjugal duties, the court may refuse decree, 
but mere refusal of minor wife is not sufficient reason therefor (7). 

Where plaintiff, a Jat of the Jullundur District, who was undergoing 
a sentence of transportation for life at Port Blair in the Andaman islands, 

1. C. A. 718 of 1910. 

2. 59 P. W. R. 1910. 

8. 64 P. R. 1891. 

4. 128 P. R. 1892; See also 35 P. R. 1894 ; 37 P. R. 1895; C. k, 1254 of 1911' 

5. 215 P. L. K. 1912. 

6. 46 P. R. 1916. 

7. 23 P. R. 1919. 

















sued for custody of his wife ; held , that it was contrary to the principles 
of equity and goxl conscience that a young woman who had hardly attained 
majority should be directed to proceed to a penal settlement and co-habit 
with her husband there in a society composed of the chief criminals of 
India (l). 


Restitution qf_ conjuga l rightSj d iguM_£Ot be degreed, and freedom of 
choice sjh ould or dinarily be all owed, where a H indu girl, married during 
her minority, denies the factum and refuses to consummate the marriage (2); 


Where a minor girl has been married without her consent and on- 
attaining puberty her.Ji u s band t akes another wife, and she elopes jwith 
another man, the court should not grant restitution, especially where Jt is 
doubtful if tiTe perso n, giving her in marria ge^ was competen t to do so (3). 

Among Muhammadans, marriage is a civil contract, and as is the 
case with other contracts freedom of consent in the contracting parties is 
one of the essential conditions of its validity. When a Muhammadan 
female attains the age of puberty, she becomes sui juris in the eye of her 
personal law, and a contract of marriage in which she does not consent 
of her own free will, will not be binding on her (4) A Muhammadan minor 
girl married by her father is not entitled to repudiate, even if no consum¬ 
mation, and if she remarries her first husband can claim restitution (5). 



If a Hindu widow is a minor and no one capable of consenting 
consented to her remarriage and she repudiates such, it is invalid (6). If 
the marriage has not been consummated (Hindus), there is no right of 
restitution, only a claim for damages lying against the parent marrying (7). 


See alsoX Bom. 301 over-ruling IX Bom. 529 ; XIII All. 126 ; XXI 
Bom. 610 ; XXIV Mad. 255; XXIX Cal. 813 ; XXVIII cal. 37. 


273. Decree for restitution of conjugal rights. 

The law relating to restitution of conjugal rights among Hindus, is 
concisely summed up as follows:— 

Either party to a marriage may sue the other for restitution of 
conjugal rights. The court may refuse to pass a decree for restitution of 
conjugal rights against the wife if the husband is jmfferi n g from a loathsom e 
disea se, such as leprosy or syphilis, or keep a concubine in the hou se, or 

is guilty of cru eltyJ n.a degree rend ering i t u nsa fe forJjie wife to retu rn 
to h er hu sband’s dominion, or if he adopts another religion. But the mere 
fact of the husband marrying a second wife, or mere infidelity on the 


1. 47 P. R. 1892. 

2. 187 P. W. R. 1912. 

8. Ill P. W. E. 1912. 

4. 78 P. E. 1909. 

6. 72 P. R. 1880; See also 15 P. R. 1876. 

6. 49 P. E. 1908. 

7. BP, R. 1870. 
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part of the husband, or the fact that the wife is a minor, is not by itself suffi¬ 
cient to disentitle the husband from claiming restitution of conjugal rights 
M till a s Hindu Law , 5 th Ed., p. 429. See 1926, 51 Bom. 329. 


Under the Muhammadan Law, any reprehensible conduct on the part 
of the husband if properly proved affords good ground for refusing the 
assistance of the court in a case of restitution of conjugal rights. For 
instance^ if it is proved that the suit is not a genuine and bona fide one for 
restitution of conjugal rights but that the real object of the suit is to 
obtain possession of the wife’s property, the suit must be dismissed. “The 
real object is to obtain possession of the defendant’s (wife’s) property and 
to molest her as soon as she goes under his (the husband s) control, and 
take revenge on her for her past refusal to associate with him. This must 
necessarily involve great danger to her life, health and safety and will 

surely affect her mentally also.To expect any conjugal bliss between 

. such a married couple would be an absolute impossibility (l).” 


A judge, however, has no discretion to refuse a decree for restitution 
of conjugal rights merely because he considers that it would not be for 
the. benefit of either side that the decree should be granted (2). The 
court must, however, be satisfied that the husband had done nothing to 
forfeit his right to such special relief by failure on his part to perform 
his duties to his wife (3) and in all such cases it is competent to the court 
to impose such terms as will safeguard the welfare of the wife (4). But 
unless the wife’s personal safety, is endangered, the court cannot grant a 
decree conditionally (5\ An ante-nuptial agreement on the part of a Hindu 
husband that he will never be at liberty to remove his wife from her parental 
abode is invalid (6). 


274. Restitution can be refused on the ground of cruelty. 


Restitution can be refused on the ground of cruelty or likelihood of 
cruelty or abandonment (7). 

And cruelty in India is cruelty as understood in English Law. It 
means and inclu des such violence towards the wife as is calculated _to • 
e nda n ger her health or saf e ty, or to r aise a reaso nable apprehension of it (8). 

Cruelty is not necessarily confined to personal cruelty (9). The act or 
acts, constituting the offence, must be of such a nature as to give the 


1. 1926, 1001. C. 109 (Nagpore). 

2. See l. L R. X Bom. 301; XXI Bom. 610; XIII All. 126. 

8. 95 P. R. 1898. 

4. XI M. I. A., p 615; I. L. R. VIII All. 78; I. L. R. V Cal. 500; I. L. R. 
XXVIII Cal. 3?; C. A. 766 of 1919. 

5. 4 Bom. L. R. 107 and 820. 

6. I. L. R. XXVIII Cal. 751: cf. 6 Bom. L. R. 728. 

7. P. L. R. 1900, P. 475; XIII All. 126 ; 166 P. L. R. 1913. 

8. See 18 P. R. 1877; 11 M. I. A. 611; 9 C. W. N. 510 ; XXXIV Cal. 971; 7 Bom. 
L. R. pages 608, 609 ; XXVII All. 96; XXIX All. 222. 

9. XI AH. 480. • ■ • “ 
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wife just reason to suppose that the husband is about to do something which 
will giver her well founded apprehension for her personal safety (l). 

It may be too that gross failure by the husband in the performances 
of the obligations, which the marriage contract imposes on him for the; 
benefit of his wife, might, if properly proved, afford good grounds fot 
refusing the assistance of the court (2). 

Where a Hindu wife an d_ husband married when former was J 3, 

and aft&r^shorabitation .was _ il l-treated and expelled owing to 

husband’s intrigue with his brother’s widow, w hom he k ept as a mis tress, 
and 13 years later husband fough t res tituti on, he ldjiot entitled (3). 

Where a Hindu keeps a Mussalrnani woman, and by such conduct 
compels the wife to leave the house, she cannot be compelled to return (4). 

Court may refuse restitution if the health or safety of tTie wife is 
likely to be endangered if she is forced to return to her husband’s house (5). 

But mere fact of marrying a second wife and consequent unkindness 
to the first wife is not sufficie nt to decline restitution (6). 

275. Effect of abandonment. 

A plaintiff had by executing a deed deliberately abandoned his wife, 
in which he said he gave her up and had no further claim upon her, and 
that another man might marry her and in consequence of which she was 
now living with that other man as his wife ; held be had deprived himself 
of all right to her custody (7). 

The hasty execution of a deed of abandonment, which was imme¬ 
diately torn up, was held not to amount to repudiation or divorce (8). 
The desertion by the husband for 10 years after he had turned his wife 
out disentitles him (9). 

Where wife leaves her husband and lives with her parents for 
15 years without his supporting her or seeking her company, the husband 
is disentitled to restitution (10). 

Intercourse with prostitutes will not debar restitution among y 
^luhammadans, where wife has consistently for five years refused to \ 
cq-habit (11). J 

See also 51 P. R. 1869 and Notes on Punjab Customs , by Ellis, 

2nd Edition, pp. 271 to 273. 


1. v Cal. 500 ; See also XlX Cal. 84 ; XXVII AH. 96. 

2. XI Mo. I. A. 651, 615 P. C. 

8. IV A. H. C. 109. 

4. 14 W. R. 451. 

6. C. A. 766 of 1919. 

6. 17 W. R. 451; 24 W. R. 522; See also 9 C. W. N. 510; 7 Rom. L. R. 608; 
XXIX All. 222. 

7. 78 P. R. 1893; See also 33 P. R. 1896. 

8. 31 P. R. 1908. f ' 

9. 82 P. R. 1908. 

10. 125 P. L. R. 1909. 

11. 41 P. R. 1878. 
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276. Non-payment of dower. 

That portion of the dower which is payable immediately on demand 
is called the tnahr-al-muajjal, “prompt” or “exigible and the wife can 
refuse to the conjugal domicile until the prompt po r tion pf . the 

dower has been paid. The other p ortion is called mahr-al-muajjjal, 
“deferred dower”; which does not become due until the dissolution of the 
contract, either by death or divorce. It is customary, jn j ndia t o J z_halfjhe 
dow er as prnmnt and the remainin s,..moLeJy_J^--defeixed ; but the parties 
are entitled to make any other stipulation they chose.—Amir Ali’s Hand¬ 
book on Muhaintnadan Law, p- 117. 

If the dower be prompt, it must be paid before restitution (l). But 

after consummation, non-payment of prompt dower cannot be pleaded as 
a defence to a suit for restitution of conjugal rights (2). Although non¬ 
payment of dower is not a bar to the maintenance of a suit for restitution 
of conjugal rights when the wife has once yielded her person to her 
husband , the court is competent in the exercise of an equitable jurisdiction, 
when granting the husband a decree for custody of his wife, to impose upon 
him as a condition of the decree the payment to her of the prompt 

dower (3). 

277. Effect of excommunication of husband and loss of caste. 

lt is ^n htfill if exclusioil_ .f)^^_ca§l£---^SllMil£^I„t!:—SlSdlL -—— 111 

reco veringhiswifej4). Excommunication is no bar to suit for restitution 
nor should restitution be made conditional on re-admission to caste )• 
Excommunication is no sufficient reason to refuse restoration if such 
excommunication could be set aside reasonably, but the court may imp 
the condition of re admission to caste as a condition precedent to rest,tu 

tion (6). 

But see I. L. R- XXXI Bom. 366 in which it was held that excom¬ 
munication of the husband, even if caused by a change of religion, is 
sufficient defence by the wife to a suit for restitution. 

278. Miscellaneous circumstances. 

Under Hindu Law the fact that a husband had adulterous 
intercourse with another woman, which has ceased at time of suit, is no 
answer to a suit for restitution (7). Similarly, insanity is no ground for 


-7 « p ITura • 45 P. R. 1876 ; 141 P. R 1884; 1 All. 483~; H All. 831. 

2 Mulla’s Muhammadan Law. 8th Edition, p. 180; XXX Bom. 122; XI 

r.89,; UP.B.1S,,; ,«0. 1 L.„. 69 7; «f. 7 
Bom. L. R page 610; VIII All. 149 ; XVII Cal. 670; 119 P- R- 1885- 

t ?XY1I K 'A11 77 96; See also XIII All. 126 ; IX Bom. L. R. 451; XXXIII 

Mad. 171. 

6. VIII All. 78- 

7. I. L. R. VIII All. 78. 
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desertion (l) and poverty of husband is no bar to restitution (2). In 

I. L. R. XVI Bom. 639 impotency was considered as a ground of nullity. 
An impotent party cannot refuse restitution on ground of own impotency (3). 
Plea of wife that she is unfit for marriage owing to incurable disease, or 
physical malformation is no defence, as a court can only refuse on grounds 
that the wife has a legal right to resist restitution and has no concern with 
questions as to what would be for the benefit of parties, and it is not sufficient 
reason to refuse that the husband’s claim is only a counter-move to a suit 
for maintenance (4). 


If the wife has been subjected to beatings by her’ husband at irregular 
intervals extending over a considerable period which have been given to her 
through no fault of her own and as a result thereof she is in a condition of 
perpetual anxiety, apprehension and unhappiness, then that in itself is 
sufficient re ason for a court to offer no relief to a husband whose cond uct 
is of that c hapter (-S’). 

An unfounded accusation of adultery bv a hus band againcr hie wj f>» 
constit utes _l eg al cruelty and the husband, where he has made such an 
accusation, is nolL_£atitled-to, a dftcr£fi_ ior restitution of conjugal ri ghts 
again^Lhis-wife. The principles of justice, equity and good conscience 
not inconsistent with any positive rule of Muhammadan Law may well be 
applied in determining the grounds on which a claim for restitution of 
conjugal rights may be refused by the courts of justice (6). 

Restitution should be refused if there has been condonation or 
connivance (7). Where cruelty on the part of the husband has been 
condoned by the wife, a much smaller measure of offence would be sufficient 
to neutralize condonation than would justify the wife in the first instance 
separating from her husband (8). 


Restitution is discretionary and should be refused where a widow was 
surprised into chadar andazi with her brother-in-law and without delay 
repudiated it and went off to her own family (28 P. W. R. 1916). 


279. Limitation. 

Limitation against a wife is governed by Articles 34 and 35 of the 
Indian Limitation Act, 1908. Thus suits for the recovery of the wife or 
for restitution of conjugal rights must be instituted within two years from 
the time when possession or restitntion is demanded and refused. 


1. XIII All. 127. 

2. IX Bom. 629. 

3. XXI Bom. 610. 

4. Ibid. 

6. 1927, 25 A. L. J. 1100. 

6. 1927, 101 I. C. 261 (Oudh); cf. 1926, 101 I. C. 760. 

7. 160 P. R. 1884; Soe also 6 P. R. 1886 and 96 P. R 1898 

8. I. L. R. XIX Cal. 84. 
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. The cause of action for restitution is a continuing one. A suit for 
custody is not barred by Article 42, when filed 2 years after demand and 
refusal, as against the wife, but it is as against the detainer under Section 41 
though the first would have given a cause of action (l). A third person who 
harbours a run-away wife is guilty of a continuing wrong, and under 
Section 23, Limitation Act, a fresh period of limitation begins to run at 
$very moment of time during which the wrong continues (2). 


See also XVI Bom. 714 ; XIII All 126; XVIII Bom. 327; XXIII 
Bom. 307 ; XXXIV Mad. 398 ; XXXIV Cal. 79 ; XXXIV All. 412 ; and See 
also XXV Bom. 644; XXXVII B. 393; XXVIII Mad. 436. Contra to 
XXIII Bom 307. 


The cause of action consists in the wife absenting herself from her 
husband’s house without his consent, and it must therefore be deemed to 
arise at his house (3). 

280. Maintenance order. 

A decree for restitution supersedes a maintenance order, and if wife 
persists in refusing to live with her husband Magistrate should treat his 
order as determined (4). 

Where claim for restitution is brought merely to defeat a maintenance 
order, a decree cannot be refused (5). 

A Magistrate’s order for maintenance cannot be enforced after 
divorce (6). A claim for arrears of maintenance abates on the death of the 
person against whom it is made, and cannot therefore be enforced against 
his estate (7). 

Where cruelty on the part of the husband has been condoned by the 
wife, a much smaller measure of offence would be sufficient to neutralize 
condonation than would justify the wife in the first instance separating from 
her husband (8). 

281. Valuation and jurisdiction. 

Where a suit by a husband for restitution of conjugal rights against 
the wife and for an injunction against her parents and brothers restraining 
them from preventing her return to him was valued for purposes of court-fee 
at Rs. 200 and for purposes of jurisdiction at Rs. 1,000; held, that the 
claim for an injunction against relatives of the wife was merely an ancillary 


1. 60 P. R. 1879. 

2. 80 P. R. 1892; See also 1912, 34 All. 412; 1912, 37 Bom. 393; 1935, 38 Bom. 
L. R. 502. 

3. I. L. R. XVIII Bom. 316. 

4. I. L. R. XXIII Bom. 484 ; XIII Cal. W. R. 52. 

5. See XXI Bom. 610. 

6. VII Bom. 180 ; cf. XLI Cal. 88. 

7. XLI Cal. 88. 

8. I. L. R. V Cal. 500 ; cf. I. L. R. XIX Cal. 84. 
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and incidental relief to the claim for restitution of .conjugal rights 
against the wife. Accordingly the Munsiff, 1st Class, ha^ jurisdiction to try 
the case and that the plaint was sufficiently stamped. Section 7, clause 4 
(d) of the Court-fees Act did not apply as that relates to suits in which 
the main relief is an injunction (l). 


DOWER 


282. Succession to dower, 

According to the custom among the Arains of District Gurdaspur the 
parents do not inherit in the dower payable to their daughter in the 
presence of her husband (2). 

Among Arains of Batala in Gurdaspur District, upon the death of the 
wife without children in her husband’s life-time, the husband usually 
succeeds to all the movable property of which she was. in possession at 
the time of her death (3). 

283. Mohammadan widow retains possession till dower paid. 

Where a Muhammadan widow is in possession of the property of 
her deceased husband, having obtained such possession lawfully, 
and without force or fraud, and her dower or any part of it is due and 
unpaid, she is entitled as against the other co-heirs of her husband to 
retain possession of such property until her dower debt is paid (4). -It is. 
immaterial to such widow’s right to retain possession that such possession 
was obtained originally without the consent of the other co-heirs (5). 

But the right of the widow under the Muhammadan Law to retain 
possession of her husband’s property until satisfaction of the dower debt 
does not carry with it the right of selling, mortgaging or otherwise trans¬ 
ferring the property (6). 

Partition of the estate of a deceased Muhammadan should not be 
allowed till the widow’s dower has been paid (7). 

Where ancestral land is transferred by a Muhammadan husband to 
his wife in lieu of dower without objection by his collaterals, it becomes the 
self-acquired property of the wife which she is at full liberty to alienate in 
any manner she pleases (8). 

284. Amount of dower. 

In 49 P. R. 1876 it was held that the courts had a discretionary power 
in awarding dower, and were not bound to decree the sum fixed at the 

1. 21 P. R. 1919. 

2. A. I. It. 1932 Lah. 626=1391. 0. 716. 

3. A. R. 1934 Lah. 355,(2)=161 I. C. 28. 

4. 80 P. R. 1900 ; 9 Bom. L. K. 189. 

6. XVI All. 226. 

6 1927, 101 1.C. 683 (Oudh) ; XVII All. 19. 

7. P. L. R. 1900, p. 333. 

8. 1925, 99 I. C. 1004 : 1924, 92 I. C. 278 at p. 281; See also XIX All. 6040 XXVI 


All . 28. 
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of marriage. This decision was based on the old Punjab Civil Code, 
which has ceased to have any legal force, and it can no longer be relied 
upon as an authority. 

Held , that among Khattars of Attock District the dower of the ladies 
are fixed at very high amount, but there is, in reality, no intention on the 
part of the husband to pay those amounts nor expectation on the part of 
the wife that she will be paid such. Ancestral property of husband in the 
hands of collaterals is not liable therefor (1). 

See C. A. 980 of 1894 relating to Pathans of Kasur. See also 123 
P. R. 1880: XXI All., p. 20 ; 9 Born. L. R. 188 ; cf. I. L. R. XIX Cal. 135, 
a decision of the Privy Council under the Oudh Laws Act ; I. L. R. XIX 
Cal. 689. 

Where the plaintiff bases her claim on a contract between the parties 
at the time of her marriage in a suit for dower but fails to prove the 
contract, the only amount of dower which the court can allow is the 
amount which the defendant admits or agrees to pay (2). 

BETROTHAL 

285. Marriage brocage contracts—contract of betrothal must be 

legal. 

Marriage brqcage is generally regarded as a cont ract opposed to public 
policy. In 83 P. R- 1867 it has been held that the purchase of a bride, 
"where""she is not regarded as a slave and the practice of making presents to 
the parents on marriage has been established by the usage of the com¬ 
munity, and is not malum in se, but the judgment expressly follows the 
Punjab Civil Code in refusing recovery of sums, so promised, by suit. 

A contract of betrothal in regard to an unborn girl is null and 
void (3). 

When a person guarantees to have another person’s daughter married 
to the plaintiff, such an agreement is nudum pactum and no suit for 
damages lies for its breach. If such a contract takes the form of pur¬ 
chasing the daughter’s father’s consent for money it is oppo9ed to public 
policy (4). 

» A contract of betrothal, in which a person promises to pay a sum 
of money to another in consideration of the latter, giving his sister in 
marriage to the former, is void, being opposed to public policy (5). 


1. 19 P. R. 1914. 

2. A. I. R. 1926 Lah. 458=7 Lah. 447=94 I. C. 959. 

3. 60 P. R. 1866. 

4. 112 P. R. 1892. 

5. 128 P. R. 1889. 
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BETROTHAL 

When a promise to give the girl in marriage is made in consideration 
of a sum of money being paid for her, the contract is opposed to public 
policy (1). 

See also XIII Bom. 126 ; XXII Bom. 658 ; XXXII Mad. 185 F.B ; 
XXIII. All- 495 ; X Cal. 1054 ; to the same effect. Contra , XIII Mad. 
83; 14 W. R. 154 ; 25 W. R. 32 ; XVII Mad. 9. 

If a marriage has actually been effected after payment of considera¬ 
tion that money is not recoverable if there has been any misrepresentation 
as to the caste of the woman (2). 

286. The contract may be broken for a good cause. 

A c ontract of betrothal may be broken for a good use, but such a 
cause must be recognized by custom as valid.,. 

A father is justified in committing a breach of betrothal, where the 
bridegroom is a thoroughly bad character and an unsuitable husband and 
the father has done everything in his power to bring about a suitable 
arrangement before the breach (3). 

A refusal to marry on the ground that the bridegroom, who was a 
Muslim, had married another person is not justified, but the fact can 
be pleaded in mitigation of damages (4). < 

In a case relating to Aroras, the fact that the bridegroom was pitted 
with small-pox and had a withered arm was held to be no justification for 
a breach, but it might be a reason to mitigate damages. Under Hindu 
Law th g disease to constitute a defect mus.t.be either of *urh ^ l engthe ned 
or d isgraceful character as to unfit the bridegroom for the duties of 

m arriage J l5). • ~~ 

See also XXI Bom. 23- . \ 

287. Suits for damages. 

A suit to recover^ consideration in money paid to p arents of the bride- 
elect ^to^obtain_their con sent to a bet^thal do e s not lie , but a suit to 
recover mm aments presented in c ontemplation of marri age does lie (6). But 
the first part of 69 P. R. 1858 was dissented from in ]~06~ P. R. 1879 and 
it was held that a suit would lie to recover such cash payments. 

The person aggrieved by a breach can recover all gifts made whether 
socially or ceremonially (7). 

~ • ' ■ ' " . I ~ T: " --- 

1. 60 P. R. 1903. 

2. 116 P. R. 1880. 

8. 174 P. R. 1882; See also VII Bom. H. C. R 122 

4. 59 P. R. 1876. 

5. 182 P. R. 1888. 

6. 69 P. R. 1868. 

7. 22 P. R. 1869. 
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In suits to recover monies paid to third parties to procure a marriage, 
the money is recoverable where at any rate it is shown recipient never 
had intention to procure a wife ; otherwise it cannot be recovered (l). 

A suit for damages for breach of a betrothal contract is maintainable. 
Sums advanced to the bride’s father may be considered in awarding 
damages (2). 

A family arrangement of intermarriages of sons and daughters of 
various families known as “bil tnuwaza ” among persons of the same class 
(Khatris of Khushab) is not void as against public policy, but as such 
arrangements are not held in the highest repute the injured party is not 
entitled to heavy damages on its breach (3). 

In assessing general damages, the court will not take into considera¬ 
tion the amount which the plaintiff may have to pay, if he wishes to secure 
another wife. But something must be awarded for the annoyance suffered 
and for possible reputation and injury to feelings (4). 

A Muhammadan girl on attaining majority can marry any man she 
chooses, and if she then breaks a betrothal made for her by her guardians 
in minority, neither the guardian nor his representative is liable for 
damages (5). 

Though a suit lies for damages for breach of betrothal, where A 
advances money to B in consideration of betrothal of latter’s daughter, and 
such daughter dies, no suit for refund lies (6). 

See also VII Bom. H C. R. 136; V Beng. L. R. 395 ; XI Bom. 
412 ; XIII Bom. 126 : XVI Bom. 673 ; XXXIII Bom. 411 ; X Cal. 1054. 

When there are reciprocal promises of betrothal, for example, where 
A promises B to procure a girl for him, and, on this understanding, B 
promises to give A a girl, if A does not perform his promise, B is not bound, 
and no suit for damage lies (7). 

288* Who can betroth. 

Under the customary law, as well as under the personal law in the 
Punjab as modified by custo m r it is only the guardians wbo a™ 
to make^a^betrothal corUracc on_beh alf o f their minor chijdren. 

The law does not recognise a betrothal contract where it has been 
entered into by a person who has no power to do so (8). 


1. 86 P. R. 1875; 50 P. R. 1880 ; See also 21 P. R. 1875 [F. B.]. 

2. 14IP. R. 1890. 

3. 50 P. R. 1903. 

4. 42 P. W. R. 1914. 

5. 168 P. L. R. 1915. 

6. 27 P. L. R. 1915. 

7. 51P. R. 1872 ; See also I. h. R. 11 Bom, 412. 

8. 60 P. R. 186a 
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289. Persons liable for breach of betrothal. 

It is competent to a third person, for whose direct benefit the agree 


ment was made, to sue for damages for breach of the agreement ; but this 


cannot affect the question as to the person against whom the suit is to be 
brought, which latter must be the person who entered into the agreement 
which has been broken. Accordingly, where the parties were Muhammadans, 
governed by their personal law under which the fathers of a minor boy and 
a minor girl have full power to effect a valid contract of marriage between 
them, it was held that on breach of the contract, the minor boy for whose 
benefit the contract was made, through his father as next friend, could 
sue not the minor girl, who was no direct party to the contract, but her 
father who had entered into and broken the contract (l). 

Where a betrothal contract was made during plaintiff’s minority 
by his father, held, that the minor was competent to sue for damages on 
its breach, as the contract was made for his benefit by his legal 
guardian (2). 

In case of breach of sister’s betrothal contract, the brother is liable to 
pay damages, both for actual expenses and loss of reputation. In actual 
expenses is included the money paid in cash to the bride’s relation who 
is a party to the contract, as well as other expenses properly incurred in the 
betrothal ceremony (3). 

A Muhammadan girl on attaining majority can marry any man she 
choses, and if she then breaks a betrothal made for her by her guardians in 
minority, neither the guardian nor her representative is liable for 
damages (4) 

The person betrothing is the person primarily liable and not the child 
betrothed (5). Where the father has betrothed and after his death the 
guardian commits breach, the guardian is liable (6). But the guardian is 
only responsible for his own breach (7). 

See also 59 P. R. 1866; 21 P. R. 1886 ; 7 P. R. 1879; 13 P. R. 
1870; XXI Bom. 23 ; XI Bom. 412. 

A minor betrothed by his father may sue for damages for breach, and 
may recover actual expenditure of father (8). 

The husband of the person betrothed is not liable for damages ; the 
parents alone are (9). 


1. 83 P. R. 1909. 

2. 3 P. R. 1909. 

3. 232 P. W. R. 1912. 

4. 168 P. L. R. 1915. 

6. 174 P. R, 1882; 83 P. R. 1909. 

6. 7 P. R. 188 ); 197 P. R. 1882. 

7. * 21 P. R. 1868. 

8. 3. P. R. 1909 ; 83 P. R. 1909. 

9. 83 P. R. 1870. 
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Option of repudiation. 


A girl who is unaware of her marriage at the time when she attains 
puberty retains her option of repudiation until she becomes aware of the 
marriage, and the option is prolonged until the girl is acquainted with the 
fact that she has the right to repudiate the marriage (l). 


Where a minor is contracted in marriage by any person other than 
the father or grandfather, such minor on attaining puberty has an absolute 
right to ratify or rescind the contract.—Amir Ali's Handbook of 
Muhammadan Law, pp. 90 and 108. The minor has an option even in the 
case of a marriage contracted by a father or grandfather if the latter was a 
prodigal or addicted to evil ways or the marriage was manifestly to the 
minor’s disadvantage. Ibid, p. 90. 

See also 53 P. R. 1875; 157 P. R. 1879 ; 79 P. R. 1880 ; 51* P. R. 
1888. XIX Cal. 79, 1925, 89 I. C. 690 (Allahabad); 1936, 164 I. C. 713 ; 
Para. 73 of Rattigans Digest of Customary Law . 


291. Jurisdiction and limitation. 

The suit must be brought where the breach occurred i.e., where the 
parents reside (2). Under the code of 1882 and present Code suit tor 
damages can be brought where the betrothal was made (3). 

Small Cause Court has . jurisdiction where the claim is to recover 
actual pecuniary loss, but not where moral damages are also claimed 
under Code of 1877 (4). 


Limitation runs from the date of the breach, not from the date of 
betrothal (5). 


1. 1923, 6 Lah. L. J. 473; followed in 1926, 2 Lah. Cas. 263 ; A. I. R, 
827=11 Lah; lfe 

2, 67 P. R. 1874; 147 P. R. 1882; See also 8 P. R. 1866. 
b! 93 P, R. 1916. 

4. 8 P. R. 1866. 


6. 69 P. R. 1866. 


1929 Lah. 




CHAPTER XV 

GUARDIANSHIP. 

292. Guardianship. 

Under Se ction 5 of the Punjab lfi72 r custom in this 

Province is the first rule of decision in all matters regarding (inter aha) 
guardianship. Thus under the Customary Law the mother or brother has 
the power to bind a minor if she or he deals with his property for the benefit 
of the minor (l). 

Under the Muhammadan Law, no relative other than the father or 
paternal grandfather has any right to interfere in any way with the property 
of a minor unless appointed by the court under the Guardians and Wards 
Act {Amir Alts Handbook of Muhammadan Law , page 85). See also 
Wilson’s Muhammadan Law , page 187. 

In a suit by two brothers to recover possession of their land sold by 
their elder brother during their minority it was found that they had 
attained their majority more than 3 years prior to the date of the institution 
of the suit. The parties were Muhammadans governed by Muhammadan 
Law. Held t that under Muhammadan Law, a brother is not a guardian 
of the property of his minor brothers and an elder brother not appointed a 
guardian by any court had no legal authority to alienate the property of the 
plaintiffs (2). 

Under the Muhammadan Law a brother is not entitled to be the 
legal guardian of the property of his minor brother and he has no power to 
transfer property belonging to the minor (3). 

The rule is, however, different under the Punjab Customs. In a case 
relating to Arains of Muzaffargarh District, where plaintiffs sued for 
possession of certain land alienated by their elder brother during their 
minority on the ground that the vendor was not a legal guardian under 
Muhammadan Law, and that the alienation was not for their benefit ; 
held, that the entry in the Riwaj-i-am of Muzaffargarh District permitting 
alienations by guardians de facto for necessity, or benefit of the minors, 
though unsupported by instances was according to custom generally 
prevailing in the Punjab, where a guardian in the case of Hindus and 
Sikhs, can alienate his ward’s property for a necessary purpose (4). 

Where three brothers and their uncle owned a certain property half and 
half and the two brothers and the uncle executed a sale-deed in respect of that 

1. A. I. R. 1927 Lah. 378=104 I. C. 123. 

2. 83 P. R. 1916. 

3. A. I. R. 1929 Lah. 810=10 Lah. 385 ; See also 1912, 34 All. 213 P. C. and 1918, 
34 Cal. 878 P. C. 

4. 133 P. R. 1919. 
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property, one of the brothers purporting to act as guardian of the third 
minor brother, and who instituted a suit for possession of his share, by 
partition, claiming that the transfer of his share was not for his benefit and 
void ; held, that the record of right of the plaintiff’s village provided that 
the brother was a guardian enjoined to follow Muhammadan Law in the 
discharge of his duty as guardian, and if the guardian was guilty of any 
breach of the duty enjoined, the remedy was by suit within 3 years under 
Art. 44 of the Limitation Act (l). 

Where plaintiff’s elder brother, being at that time the sarbarah of 
the plaintiff, a minor, and actually managing his land sold to the defendant, 
the plaintiff’s share of the joint property in addition to his own, and 
plaintiff contended that the sale was not good and binding, as it was not 
made for necessity ; held, that the transfer of his share by the elder brother 
was valid (2). 

Mother cannot be considered to be an unfit person to be guardian of 
her minor daughters so as to give preference to grand-mother on the mere 
plea that they would be better looked after by their grandmother, unless 
it can be shown by direct reliable evidence that the character of mother is 
bad and the interests of the minors demand interference by court in ignoring 
mother’s preferential rights in the best interests of the minors (3). 

Under the Hindu Law, next to the father the mother is the natural 
and legal guardian of the separate property of her minor children i.e., she 
is guardian both de facto and dejure (4^. 

There can be a guardian of the separate property of a minor in the 
joint Hindu family. After the death of the father, the mother is the natural 
guardian of the separate property of her minor children; and it is only the 
minor’s share in the coparcenary property which cannot be brought under 
guardianship so long as there is an adult member of the coparcenary alive. 
If there is no adult member of the coparcenary even the joint family pro¬ 
perty can be brought under guardianship. Mother can therefore be the 
guardian of the property of the minor under certain circumstances.— 
Rajputs of Jagadhri Tahsil, Ambala District (5). 

293. Guardian’s power to alienate for a necessary purpose. 

See notes on pages. 

See also A. I. R. 1935 Lah. 855 = 17 Lah. 139 ; 

A. I. R. 1936 Lah. 21 = 17 Lah. 133; 

A. 1. R. 1937 Lah. 148 [F. B.] = 18 Lah. 125 [F.B.]. 


1. 19 P. R. 1902. 

2. 57 P. R. 1891. 

3. A. I. R. 1930 Lah. 445=127 I. C. 216. 

4. I. L. R. 1925, 6 Lah. 447. 

5. A. I. R. 1936 Lah. 220=1611. C. 861. 




CHAPTER XVI 



VILLAGE CESSES 


294. Village cesses— “definition” of. 

Secti on 145 of the Punjab Land Revenue A cL _1887 , provides as 


follows :— . 

(l) “At any of the following times, namely 


(<rr) when a record- of-rights js jteing- made or specially revised^ for 
an estate ; 


(/;) when th e local are a in which an estate is situat e is be ing gene ral- 
ly re-ass ess ed and before the assessment has been confirmed, 

(c) at any other time on an order made with respec t to any estate by 
the local Governm ent, 


a Revenue officer shall prepare a list of village-cesses, if any, levied in 
the estate which have beerT generally, or specially approved by the Punjab 
Government or the title to which has before the passing of this Act been 
judicial ly es tablished. 

(2J Repented by Act XVII of 1896 . 

(3) The Provinci al^ Qovernment may impose on the collection of any 

village cess comprised in the list such conditions as to police 75r“* other 
estabffiffi me^ li'THe^vlTIage,~ niarket ofTaTiTin or on "account 

of which the cess is levied, as iTTEinks fit. 

(4) The Cftntrall Gove rnment mav, on a refe tence from^thie Provin cial 
Government, declare whether any cess, contribution or due levied in an 
estate is or is not a village c ess. 

(5) A declaration of the Central Government under the last foregoing 
sub-section shall be conclusive and shall not be liable to be questioned in 
any court. No declaration seems to have been made under sub-section 
(4) above. 

“Village cess’’ as defined by Section 3 (10) of the Punjab Land 
Revenue Act, 1887, * inc ludes any cess, contribution or due which is cus ¬ 
tomar ily leviable within an estate and is ne ither a p ayment for the uscj af 
priva te property or for per sonal serv ice, nor imposed by or under any enact¬ 
ment for the time being in force/ 

Cesses. 

The following cesses have been judicially recognized :— 

^ (a) Marriage dues or fees. 

The marriage dues or fees are a “vill age cess” paid by non- proprietors 
and Kamitis on m arriage occasions in recqgnition of the right of th ejyillage 
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proprietors as owners of the village site except where the rights to the 
land occupied by them had been specifically sold (1). 

Khan Tahsil this cess is called Haq Bakri and is 


PiftgL Jadan 
levied for every daugh 




■ ii 


i 


16 & 


#18 




every daughter’s marriage from all the non■ proprieto rs^oTTIie 

village whether Hin dus or M uhammadans (2). In Ambala City such a cess 

was leviable from all the owners of the houses who were to present a .Jump 
o f gur on the marriage of a son or daughter to present on e rupee to the 
owner s of the sites of the hous e, in recognition of their proprietary r ight Jn 
land. This cess was called Haq Ray at ana or Rayatgiri (3). This 
marriage due is also known as Thana Patti (4) or Puch Bakri (5). 

( b) Katnins or artizans cess. 

This cess is a customary cess leived an nually by the village propria 
tors from the Kamins_ or artizans, generally weavers, residing in and 
carrying on their trade in the village. This is known by different names of 
Katnina , Atrafi and Muhtarafa (6). 

20 P. R. 1880 (Rev.) —Kamiana in Tehi, District Jhelum. 

146 P. R. 1882— Kamiana , Taraf Jit Singh, Moga. 

49 P. R. 1879— Chaugawan , Ferozepur District, Atrafi dues on 
carpenters disallowed. 

✓ 126 P. R. 1882—Chandnawa, Ferozepur District. Atrafi dues from 
occupancy tenants who were also artizans disallowed. 

(c) From non-proprietary residents. 

Such a due paid by the non-pro prietary resident S-ji Llhevi lla ge, suc h 
as shopkee pers, has al so hpp.n led Krtri K amin i . It is in fact ground 
rent cess on shopkeepers. 

See 74 P. R. 1879 for Bahalgarh, Delhi District. See also C. A. 1542 
of 1882. 

Customary due leviable from the non-proprietor residents in a village 
by the proprietary body is sometimes called Haq Buha or Pooch Bakri 
and is a village cess (7). This is also called Khudi Kamini (8). In 21 
P. R. 1888 it was held that it was not a customary due but a ground rent 
payable in respect of the occupation of any definite plot of land situate in 


1. 20 P. R. 1884; 80 P. R. 1888; 136 P. R. 1879 ; 40 P. R. 1879; 140 
P. R 1888. 

2. BOP. R. 1888. 

8. 14 P. R. 1-79; See also C. A. 1542 of 1882. 

4. 40 P. R. 1879. 

' 5. 42 P. R. 1898; 55 P. R. 1893. 

6. Sse 49 P. R. 1891 ; 36 P. R. 1867 ; 65 P. R. 1878; 118 P. R. 1879 ; 146 P. R. 
1882; 4 P. R. 1877 (Rev.) 4 P. R. 1888 (Rev.) ; for Kamiana ; 108 P. R. 1887 ; 81 
P. R. 1888 ; 18 P. R. 1892 (Rev.) ; 75 P. R. 1867 ; 49 P. R. 1879; 75 P R. 1879 ; 126 
P. R. 1882 ; 1926 P. C. L. 44 (Rev.); 1932 L. L. T. 163 for Atrafi and Muhtarafa. 

7. See 11 P. R. 1890 (Rev.) ; 33 P. R. 1908; 74 P. R. 1917. 

8. 95 P. R. 1907. 
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the"abadi of a village. This is also called Haq Tora in certain places and 
is payable on specified occasions of uncertain occurrence and not periodi¬ 
cally and not in respect of the occupation of any definite holding or plot of 
land (l). 

Instances where the levy of cesses was allowed— 

27 P. R. 1882—Nizamabad, Wazirabad, one-fourth of proceeds of 
sales of houses in village. 

140 P. R. 1883—Charsadda, Peshawar. Haqq Bakri marriage 
dues. 

20 P. R. 1884—Dhodi, Jhelum District. Haqq Bakri from an 
occupancy tenant being also a Tarkhan. 

30 P. R. 1888—Dudi, Ferozepur District. Haqq Bakri from a 

Khatri shopkeeper. 

Instances where levy of cesses disallowed— 

40 P. R. 1879—Patti Thambu Sahib, Muktsar, Ferozepur. Haqq 
Bakri . 

64 P. R. 1880— Haqq Tora (marriage dues), on Hindu shopkeepers. 
Hoti Peshawar. 

53 P. R. 1881— Haqq Buha (ground rent cess), Kot Najibulla, 
Hazara. 

118 P. R. 1883- District Gujrat Sarpanchi dues on occasion of 
marriage on Khatri residing in the village. 

7 P. R. 1884—Kufri Shahpur District. Haq Bakri . 

31 P. R. 1885—Karmunwala, Ferozepur District. Haqq Bakri , on 


Jat occupancy tenant, having Kaniins of his 
own. 


80 P. R. 1890— Haqq Tora . From proprietors of houses in Khandi 
Patti Khel Adinzai, Peshawar. 

C. A. 13 of 1010— Haqq Bakri . 

( d ) Arhat—is not a village cess (2). 

(e) Dharat—A claim for weighment fee on sale of grain in the village 
is not a village cess (3). 

Dharat cess leviable on grain sold in village Butiwala, Ferozepur 
District, is allowed (4). 

(/) Tirni— Tirni dues for grazing of cattle in Musapur, Montgomery 
District, allowed (5). 


1. 38 P. R. 1887. 

2. 204 P. R. 1889. 

8. 28 P. R. 1894; 120 P. R. 1912 ; 45 P. R. 1878—Nowshera Baiar. 

4. 89 P. R. 1879. 

5. 142 P. R. 1879. 
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295. Proof of the existence of village cess—records of rights— 
effect of non-record in settlement papers. 

Village cess is legally leviable only when sanctioned by custom which 
is usually recorded in the Settlement records and Wajib-ul-cirz- It is not 
considered oppressive being the result of an agreement entered into by the 
proprietors at Settlement (l). It«-was held that a levy of Atrafi dues 
from persons liable tc pay the same to the village proprietary body was not 
opposed to public policy (2). 

It was under the Civil Code formerly held that where the cess was 
not recorded in the settlement record? its levy was illegal (3), even when 
there were instances of its collection (4), and even if there were an 
entry in the Wajib-ul-arz authorizing the levy, evidence must be given 
of its actual recovery before a decree could be passed (5). But subse¬ 
quently it has been held that irrespective of an entry in the settlement 
records, custom could be proved entitling the proprietors to recover the 
cess (6). 

296. Effect of non-collection of cess. 

The lambardar s right to recover at the rate fixed in settlement 
accrues year by year, and is, in absence of evidence of abandonment, 
not extinguished by the failure to collect for 12 years. Only 3 years’ 
arrears are, however, recoverable (7). Mere failure to exact dues will not 
amount to extinguishment and limitation only runs from the date on which 
there is a refusal to pay (8). 

297. Who is entitled to the cess. 

The right to collect dues does not belong to the lambardar solely by 
virtue of his office, but to all the land owners of the land held by the payer 
of the cess (9) 

The conversion of a village into a town will not deprive landlords of 
the right to continue to levy the cess on new settlers (10). 

298. Jurisdiction. —Under Section 77 (3) (j) of the Punjab Tenancy 
Act, 1887, all suits for sums payable on account of village cesses or village 
expenses are cognizable exclusively by Revenue Courts. 

See, author's Commentaries on the Punjab Tenancy Act , 1887 , 2nd 
edition, pages 308 to 312. 


1. 140 P. R. 1883 distinguishing 40 P. R. 1879. 

2. 18 P. R. 1892 (Rev.). 

3. See 12 P. R. 1868; 65 P. R. 1873; 107 P. R 1876. 

4. 28 P. R. 1877 ; 40 P. R. 1879. 

5. 61 P. R. 1875; 40 P. R. 1879. 

6. 118 P. R. 1879; 136 P. R. 1879. 

7. 75 P. R. 1867. 

8. 146 P. R. 1882. 

9. 50 P. R. 1869 ; 28 P. R. 1877. 





CHAPTER XVII. 

SPECIAL PROPERTY OF FEMALES. 

299. Wife's personal property. 

Para 268 of Rattigans Digest of Customary Law states that the 
customary law prevailing amongst agricultural tribes usually regards the 
wife’s personal property as merged in that of the husband, who is also 
deemed entitled to all the wife’s earnings. This is based on Section 5, 
Clause 6, of the Punjab Civil Code; Tappers Customarry Law, vol. II» 
p. 158, vol. IV, p- 145, and vol. V, p. 73. 

Similarly, ornaments made up by the husband and given to the wife 
subsequent to marriage cannot ordinarily be claimed or disposed of by the 
wife in opposition to her husband’s wishes (l). 

300. Succession to .wife. 

Two cases are to be distinguished under this heading ; namely, (a) 
where the wife dies during her husband's life-time ; and (6) where the husband 
has predeceased his wife. 

Upon the death of the wife in her husband’s life-time, the husband 
usually succeeds to all the property of which she was in possession at the 
time of her death. But this applies only to the wife’s stridhari. 

According to the custom among the Arains of District Gurdaspur the 
parents do not inherit in the dower payable to their daughter in the presence 
of her husband (2). 

Among Arains of Batala in Gurdaspur District, upon the death of 
the wife without children in her husband’s life-time, the husband usually 
succeeds to all the movable property of which she was in possession at the 
time of her death (3). 

Amongst Nekokara Qureshis. of Jhang District, where a sister succeeds 
brother she is succeeded by her sons, bnt if there are no sons her husband 
does not succeed. If, however, the land in question is the self-acquired 
property of the sister, her husband would succeed in the absence ; of 
sons (4). 

Held, the answer to question 67 of the Customary Law of the Hissar 
District, does not comprise the entire scheme of the inheritance to the latad 
held by the wife in her own right and does not apply to cases where the 

1. 81 P. R. 1880; Para. 269, Rattigan’s Digest of Customary'Law, 1 2 3 4 J 

2. A. I. R. 1932 Lah. 626=139 I. 0. 716 

3. A. I. R. 1934 Lah. 365=151 I. C. 28. 

4. A. I. R. 1936 Lah. 37d=162 I. C. 339. 
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husband has not inherited the land of his wife. In such cases, the ordinary 
rules of inheritance according to the personal law of the wife, comes into 
operation. When the wife sells the land held by her in her own right, 
being sold to her by her husband in lieu of dower and the husband has not 
inherited the land having predeceased his wife, a suit by a collateral of the 
husband for pre-emption of the land cannot be maintained inasmuch as 
the case is governed by the ordinary rule of inheritance (l). 

See also notes on page 526 under the heading 1 Succession to wife's 
estate .’ 


Para 271, of Rattigans Digest of Customary Laxv states as follows:—* 

“ Where the husband has predeceased his wife, the succession to 
such property as the wife possessed in her own right depends on the 
nature of that property. If immovable, it usually passes to her sons, if 
any, and failing them, to the male collaterals of the last full owner. If 
movable, and specially in the case of ornaments and wearing apparel, 
the daughters have a preferential claim, the unmarried usually excluding the 
married.” 

Commenting on this, it was observed in Gurdial Siiigh v. Mst. 
Bhagxvan Devi (2)—“ The statement in Rattigans Digest of Customary 

Law , para. 271.is not supported by any authority whatever and 

I am not prepared to follow it. Custom is a matter of proof and not of 
conclusions based on a priori reasoning or deductions drawn from a com¬ 
parative study of laws of distribution prevailing among primitive 
societies. The learned author of the Digest does not base his remarks on 
any entry in the Rixvaj-i-am of any district in the Punjab or on any 
decided case, reported or unreported. I must, therefore, respectfully decline 
to follow it.” 


See also 9 Bom. L. R. 1305 and L. R. 30 2nd. App. at page 205. 


301. Wife’s special property. 

Para 272 of Rattigans Digest of Customary Law , runs as follows:— 

“Immovable property purchased from the proceeds of movable property 
given to the wife by the husband as a present during marriage or from 
the proceeds of jewellery belonging to the wife constitutes the wife’s special 
property which she can dispose of at pleasure after the husband’s 
death.” 


See I.L.R. 1 Mad. 281; II ibid 333 ; cf. I.L.R. XIV Cal. at page 886. 
Upheld in appeal I.L.R* XVI Gal. 574. 

302. Purchase out of savings—in which cases self-acquired 
property. 

See notes on pages 240 to 245, 828 ; and 58 P. R. 1880 ; 121 P. R. 
1893; 29 P. R. 1911; 105 P. R. 1881 compare VI Cal. Reps 66 and I. L. R. 
X Cal. 324, L L. R XIV Cal. 378 (P.C ); XIV Cal. 861 and XVI Ibid 574; 
I.L.R. X Born. 478 at page 483; XX Cal +33 (P.C); X Cal. 324; 
L K. X. Ind. App. 150; I. L. R. XVI Cal. at p. 583; I. L. R. XXV. 
Mad 351. 


2. A. I. R. 1932 Lah. 397=138 I. C. (180. 
1. A. 1 R. 1927 Lah. 441=8 Lah. 366. 
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APPENDIX I 

THE PUNJAB LIMITATION (CUSTOM) ACT, 1920. 


(Punjab Act I of 1920). 

Passed by the Lieutenant-Governor of the 
Punjab in Council. 

Received the assent of Bis Honour the Lieutenant- 

Governor on the 5th April 1920, and that of 
His Excellency the Viceroy and Governor- 
General on the 2nd May 1920 The 
Governor-General's assent was first 
published in the “ Punjab 
Gazette" of the 28th 
May 1920. 

PUNJAB ACT No. I OF 1920. 

An Act to amend and consolidate the law governing 
the limitation of suits relating to alienations of ancestral 
immovable property and appointments of heirs by persons 
who follow custom in the Punjab. 

Whereas it is expedient to amend and consolidate 
the law governing the limitation of 
preamble. suits relating to alienation of ancestral 

immoveable property and appointments of heirs by 
persons who follow custom in the Punjab ; 

And whereas the previous sanction of the Governor- 
General has been acoorded under Section 79 (2) of the 
Government of India Act, 1915, to the passing of this 
Act. 

It is hereby enacted as follows :— 

1. (1) This Act may be called the Punjab Limi- 

Title and extent. tatioil (Custom) Act, 1920. 

(2) It ex tends to the Punjab. 
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NOTES 



(/) This Act came into force on the 28th May 1920, that is, the day on 
which His Excellency the Viceroy and Governor-General’s assent to the 
Act was first published in the “Punjab Gazette,” vide Section 3, Punjab 
General Clauses Act, 1898, and Punjab Record No. 97 of 1905. 

Scope of the Act. 

(i) The sale of a reversionary right ipso facto does not become a sale 
of the land which falls to the reversioner when succession opens out, e.g. t on 
widow’s remarriage. In such a case there is no sale of ancestral property 
on the date on which the widow remarried. Act I of 1920 has therefore no 
application to the case, the ordinary period of limitation i.e. y 12 years, would 
therefore apply to the suit by a reversioner to set aside the sale, the nature 
of the suit being that of an ordinary title suit against a trespasser (1). 

(it) Although^ for the purpose of determining whether a widow 
possessed unrestricted power of alienation in- the property which had des¬ 
cended to her from hep husband, it is immaterial whether the property 
was ancestral or self-acquired, in his hands, but the question is of great 
importance for ascertaining the period of limitation governing a declaratory 
suit by a reversioner to challenge the widow’s alienation. If the property 
was ancestral of the husband and the contesting reversioner, there can be 
no doubt that (Punjab) Act I of 1920 is applicable and the period of limitar 
tion is six years. If, however, the property was non-ancestral, qua the 
plaintiff the suit would be governed by Art. 125, Limitation Act (2). 

(Hi) Nothing in this Act can affect rights which had already accrued 
before it came into force. (3). 

(tv) The ancestraj property of A who was governed by Customary 
Law, was forfeited by the Government and sold at public auction and was 
purchased by B. Subsequently A’s reversioners brought a suit for posses? 
sion alleging that the land being ancestral, only life-interest, in the property 
could be sold and .that they were entitled to succeed as A had not been 
heard of for more than seven years and should be presumed to be dead. Held , 
that the suit was governed by Art 144, Limitation Act, and not by the 
Punjab Limitation Act, 1920. The alienation had not been made by A but 
by the Government (4). 

(x>) The Act applies exclusively to cases of reversioners suing to 
contest alienations which are invalid under the Punjab Customary Law. 
Where therefor^ the parties are governed by Hindu Law, the provisions 
of the Act are inapplicable. 


; J. A. I. R. 1934 Lah. 916; 1921 Lah 133 di&t. from; 1926 Lah. 39 approved; 
1921 Lah. 133=61 I. C. 375 reversed. 

2. A. I. R. 1933 Lah. 945. 

3. A. I. R. 1932 Lah. 330. 

4 . A. I. R. 1932 Lah. 45. 
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(i n) B gifted certain land to his daughter S who in turn sold it to 
R. B’s reversioner instituted a suit to contest the gift against B and S. The 
suit was decreed ; R was not made a party to the suit. Later on, the 
reversioner instituted a second suit against B, S and R tor declaration that 
the sale by S to R was invalid. Held , that the suit was in effect to set 
aside the gift made by B in favour of S and being brought after the period 
of limitation had expired was time-barred. The reversioner was in fact 
challenging the gift by B. The decree in former suit was of no avail to the 
reversioner and R not being made a party to the suit the decree was not 
binding on R (l), 

(t ni) Minor reversioner contesting alienation—suit is barred if brought 
by minor’s father, (2). 

2 . The Punjab Limitation (Ancestral Land 

Repeal. Alienation) Act, 1900, is hereby repealed. 

In this Act— 

3 . “Alienation” includes any testamentary disposi- 

Definitions. tion of property, 

'".'••A 

“Appointment of an heir” includes any adoption 
made or purporting to be made according to 
custom. 


4 . 


Savings. 


This Act shall not affect any 
any court on the date on 
come3 into force. 


suit pending in 
which this Act 


5 . 


Subject to the provisions contained in Sections 
4 to 25 (inclusive) of the Indian Limitation 
Act, 1908, aud notwithstanding anything 
to the contrary contained in the first 
schedule of the said Act every suit, of any 
description specified in the schedule 
annexed to this Act, instituted after the 
period of limitation prescribed therefor in the schedule 
shall be dismissed, although limitation has not been set 
up as a defence. 


Dismissal of sui,ts 
of the description 
specified in the 
Act if instituted 
after the period 
of limitation there¬ 
in prescribed has 
expired. 


1. A. I. R. 1930 Lah. 129. 

2. A. I. R. 1925 Lah. 24=82 I. C. 626. 
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PUNJAB LIMITATION (CUSTOM) ACT, 1920 [Secs. 6 & 
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6 . Notwithstanding anything herein contained, 
any suit for which the period of limitation 
prescribed by this Act is shorter than the 
period of limitation prescribed by the 
Indian Limitation Act, 1908, or by the 
Punjab Limitation (Ancestral Land Aliena¬ 
tion) Act, 1900, may be instituted within 
the period of one year next after the commence¬ 
ment of this Act or within the period prescribed 
for such suit by the Indian Limitation Act, 1908 
or by the Punjab Limitation (Ancestral Land Alienation; 
Act, 1900, whichever period expires first. 


Provision for suits 
for which the peri¬ 
od prescribed is 
shorter than that 
prescribed by the 
indian Limitation 
Act or the Punjab 
Limitation Act. 


NOTES. 

(i) When a childless testator dies leaving a widow she usually succeeds 
and the legatee only begins to enjoy the legacy after her death. During 
her life-time the reversioner’s suit to contest the will is a suit for declaration, 
though brought after the testator’s death. Such a suit may be brought 
before or after the testator’s death provided the statutory period has not 
expired (l). 

(it) The words “notwithstanding anything herein contained” do not 
repeal S. 5 in so far as the applicability of the provisions of Secs. 4 to 25 
of the Limitation Act (1908) to suits governed by S. 6 is governed. They 
are intended to govern the period of limitation prescribed by the Act, and 
the object of section was to prescribe a maximum period of one year after 
the commencement of the Act for a suit for which the period of limitation 
had commenced to run before the enforcement of the Act (2). 

(ill) Section 6 really gives an additional period of one year to those 
who were at the time, when the Act came into force, entitled to institute 
suits for declaration but could be successfully met by a plea of limitation 
owing to the repeal of the Act of 1900 and the consequent reduction of the 
limitation by the new Act (3). 

7. Subject to the provisions of section 6— 

(a) No suit for the possession of ancestral irnmov- 
, able property on the ground that an ali- 

Limitation on , , . , 

suits for possession Gflcltion of SUCH. pTOpGrfcy OT th6 3pp0infc~ 

tcMry 16 decreeT^^as ment of an heir is not binding on the 

been obtained. plaintiff according to custom shall lie if a 


1. A. I. R. 1931 Lah. 702. 

2. A. I. R. 1927 Lah. 348=8 Lah. 711. 
3. A. I R 1926 Lah. 188. 
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a ' / 

suit for a declaration that the alienation or appoint¬ 
ment of an heir is not so binding would be time- 
barred, unless a suit for such a declaration has 
been instituted within the period prescribed by the 
schedule. 

(6) No suit for the possession of ancestral immov¬ 
able property by a plaintiff on the ground that he is as 
heir appointed in accordance with custom entitled 
thereto shall lie if a suit for a declaration that his 
alleged appointment as heir was validly made according 
to custom would be time-barred, unless a suit for such 
a declaration has been instituted within the period 
prescribed by the schedule. 


NOTES. 

(»') Section 7 applies to suits for possession which are not time-barred 
but which are instituted at a time, when a suit for declaration has already 
been barred by time (l). 

A suit which is based purely on the right of inheritance, and in which 
the alienation is set up and relied on by the defendant, cannot be considered 
to be a suit on the ground that the alienation is not binding on the plaintiff 
so as to bring it within the provisions of Section 7 (2). 

It is a discretionary matter to institute a declaratory suit and the 
failure to do so cannot prevent the heirs from claiming when succession 
opens out, for Section 7 does not create any statutory provision so as to 
confer any prescriptive title (3). 

Though a will is registered except the executant or his agent no one 
else is competent to take inspection or copies and it will be scarcely 
justifiable to take registration as sufficient notice for the purposes of 
limitation (4). 

(«) A widow was in possession of her husband’s property after her 
husband s death. Application for mutation in his favour filed by a 
person who alleged to be the appointed heir of the deceased was dismissed; 
but he did not file any suit for possession of the properties as the alleged 
appointed heir- Subsequently the widow remarried and there was a for¬ 
feiture of her life-estate whereupon a collateral got mutation effected in 
his favour. But on objection of the appointed heir, mutation was effected 
in his favour and he got possession of the property. Thereupon the 


1. A. I. R. 1935 Lab. 313. 

2. Ibid. 

3. Ibid. 

4. Ibid. 
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collateral filed a suit fqr declaring the mutation order ineffectual, but 
beyond six years after the appointed heir had set up right as alleged 
appointed heir: held, that the suit could not be regarded as one to set 
aside the alleged appointment of heir. As the alleged appointed heir 
failed to sue for possession within six years when his right as alleged 
adopted son was interfered with, his right became extinct and that thereafter 
he was merely a trespasser and as such collateral’s suit was not barred (l). 
Held also, that Section 28 of the Limitation Act (1908) does not in terms 
apply to cases under special and local laws ; but the principle underlying 
it is of general application and can be applied to cases governed by local 
laws. 


{Hi) Reversioners cannot take possession of the land on the death of 
the widow without paying off the mortgage charge unless they succeed in 
getting a declaration that the mortgage is null and void and is not binding 
on the reversioners (2). 


(iv) A childless proprietor made an adoption and subsequently effected 
a gift in favour of the adopted boy. The collaterals filed a suit for a decla¬ 
ration that the adoption and gift were invalid. The trial court decreed the 
suit and the lower appellate court upheld it. In second appeal the High 
Court confirmed the invalidity of the gift and declined to go into the 
question of adoption as there was not the requisite certificate under 
Section 41 (3), Punjab Courts Act. On the death of the proprietor, the 
reversioners sued for possession of the properties. It was contended that 
they had to file a suit for declaration under Section 7, Limitation Act, and 
then only they could sue for possession. Held , that the decision of the 
lower appellate court regarding adoption had become final that the rever¬ 
sioners had already the declaration both as regards adoption and gift and 
that their suit was governed by Art. 2 (6) and not by Section 7 (3). 

(v) The limitation allowed by the Punjab Limitation (Custom) Act 
I of 1920, for the possession of ancestral immovable property, which has 
been alienated, and the alienation of which is challenged as not binding 
on the plaintiff according to custom, is three years from the date on which 
the right to sue accrues (4). 

(vi) Where a declaratory decree has been obtained as to the invalidity 
of certain alienation and an adoption or appointment of an heir subse¬ 
quently takes place and is set up as defence to the suit for possession based 
on the declaratory decree, the suit does not become, incompetent by reason 
of the failure of the plaintiff to have the adoption or appointment of heir 
set aside (5). 

1. A. I. R. 1935 Lab. 787. 

2. A. I R. 1934 Lab. 229. 

3. A. I. R. 1933 Lah. 824. 

4 A. I. R. 1933 Lah. 845. 

5. A. I. R, 1932 Lah. 17 (2). 
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When any person obtains a decree declaring 
Benefit of decla- that an alienation of ancestral immovable 
ratory decree propert}* or the appointment of an heir is 


not binding on him according to custom, the decree 
shall enure for the benefit of all persons entitled to 
impeach the alienation or the appointment, of an 


heir. 


NOTES. 

(*) Section 8, Punjab Limitation (Custom) Act, does not lay down 
any new rule but merely gives statutory recognition to the long-settled tule 
of custom that the right to control an alienation is not co-extensiVe with 
the right to succeed and that a declaratory decree enures for the benefit of 
those persons only, who themselves have the right to control the alienor’s 
alienations of ancestral property. A declaratory decree for setting aside 
alienations obtained long before 1920 by the male collateral of a person 
governed by Customary Law would not enure fbr the benefit of his widow 
who though entitled' td succeed, is herself not entitled to challenge the 
alienation (l). 

(ti) From the words “entitled to impeach the alienation” used in S. 8 
it appears that the legislature intended to include those persons only who 
Th Vraesettoi any right to challenge the (alienation and to exclude 

those who either possessed no such title or, having possessed it, had lost it 
by their own act or by the operation of law. A right . once lost c.annpt be 
regained and any decree obtained by those whose right subsists cannot 
entitle those who have lost their right to obtain possession on the basis of 
that decree (2). 

(tii) A daughter derives her right to succeed, from her father and 
not^from the common ancestor and hence she cannot be considered to be 
an agnate. Not being an agnate, it follows that she cannot contest the 
alienations of her father from Whom she derives her title. Moreover 
where the collaterals obtain a declaratory decree to the effect that the 
alienation of the land made by the father in favour of the alienee shall not 
affect their reversionary rights, such a declaratory decree does not enure 
for the benefit of the daughter she being not one of the reversioners on 
yyhpse behalf the representative declaratory suit is deemed - to be instituted. 
Assuming that the daughter can take advantage of the declaratory decree 
obtained by the collaterals then her suit for possession of the alienated 
land is governed by Art. 2 (6) and if such a suit is instituted after the 
e*piry of the period of limitation provided by that article it would be 
barred by time (3). 


J. A. I. R. 1937 Lah. 636=39 P. L. R. 577 
2. A. I. R. 1935 Lah. 391=17 Lah. 20. 
a A. I. R. 1934 Lah. 725. 
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Schedule. 



Description of suit 

Period of 
limitation 

Time from which period 
begins to run. 

1. A suit for a declara¬ 
tion that an alienation of 
ancestral immovable pro¬ 
perty will not, according 
to custom, be binding on 
the plaintiff after the 
death of the alienor or (if 
the alienor is a female) 
after her death or forfei¬ 
ture of her interest in the 
property. 

6 years 

■ ( 

Firstly — If the alienation is by 
a registered deed the date of re¬ 
gistration of such deed. 

Secondly — If the alienation is 
not by a registered deed. 

Gi) If art entry regarding the 
alienation in the register of 
mutations has been attested, by 
Revenue Officer under Punjab 
Land Revenue Act, 1887, the 
date on which the entry is 
attested ; 

\ 

' , ’ i \\! it/;?, '' ’ *’■ 

■ r -v : ' ■ • 

(b ) if such entry has not been 
attested, the date on which 
the alienee takes physical 
possession of the whole or any 
part of the property alienated 
in pursuance of such alienation ; 

'Ji, i: : n\ ) j ;i 1,, . : . f . 


(c) in all Other cases, the date 
on which the alienation comes 
to the knowledge of the plaintiff. 

2. A suit for possession 
of ancestral immovable 
property which has been 
alienated on the ground 
that the alienation is not 
binding on the plaintiff 
according to custom, 


; a iVf.j- 

(a) if no declaratory 
decree of the nature re¬ 
ferred to in article 1 is 
obtained ; 

6 years 

As above. 

;(&) if such declaratory 
decree is obtained. 

& '. • ; > : •• " v“ 

3 years 

The date on which the right to 
sue accrues, or the date on,, 
which the declaratory decree 
is obtained, whichever is later. 

fs ■■ ■■ ■ " S ■ * • 1 . 

3. A suit for a declara¬ 
tion that , an. alleged, 
appointment of an heir is 
invalid as being opposed 
to custom or in fact never 

6 years 

The date on which the alleged 
appointment of an heir becomes 
known to the plaintiff. 

took place. 
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PUNJAB LIMITATION (CUSTOM) ACT, 1925 

Schedule.—( Concld .) 



Description of suit. 

Period of 
limitation. 

Time from which period 
begins to run. 

4. A suit for possession 
of ancestral immovable 
property on the ground 
that an appointment of 
an heir is invalid or never 
in fact took place, 

t-. , i * , 

. / ■' i , \ ■ jfr.f 

* ; / ' '• ; • f -r ;• 

. " . • r • 

. i* y 

( a ) if no declaratory 
decree of the nature re¬ 
ferred to in article 3 
is obtained ; 

6 years 

The date on which the alleged 
appointment of an heir becomes 
known to the plaintiff. 

(6) if such declaratory 
decree is obtained. 

3 years 

The date on which the right 
to sue accrues, or the date on 
which the declaratory decree 
is obtained, whichever is later. 

5. A suit for a declara¬ 
tion that an alleged 
appointment of an heir 
was validly made accor¬ 
ding to custom. 

6 years 

The date when the rights 
of the alleged appointed heir, 
are interfered with. 

t: i ■ t 

6. A suit for possession 
of ancestral immovable 
property by a plaintiff on 
the ground that he is as 
heir appointed in accor¬ 
dance with custom entitl¬ 
ed thereto, 


-( - ‘ ■ r 

. : . f.r • , v _ , ! 

■; . a . ,'j j, . : ’’ • v *« 

(a) If no declaratory 
decree of the nature 
referred to in article 5 
is obtained ; 

6 years 

The date when his rights as 
such heir are interfered with. 

(b) if such declaratory 
decree is obtained. 

3 years 

The date of the death of the 
person making the appointment 
or (if such person is a female) 
of her death or of the forfeiture 
of her interest in the. property, 
or the date on which the declara¬ 
tory decree is obtained, which¬ 
ever is later. 
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#U;NJAB.LIMITATION (CUSTOMTACT, 1920 
/ NOTES. 

( i ) Article I—Alienation includes a testamentary disposition of pro¬ 
perty, apd where a suit in substance is a suit attacking a will, it is not open 
to the plaintiff by cleverly wording his plaint to avoid , the proper limitation 
for the suit (:1s). - 

(n) Articles 1 and 2—The word “deed” is not used in a technical ’ 
sense but is merely, equivalent to ‘document/ The term ‘alienation* as us'ed 
in Arts. 1 and 2, Punjab Limitation (Custom) Act, includes a testamentary 
disposition of property. Such disposition also, might be made by $ 
registered deed and the starting point of limitation would be the date' 
of registration as registration is fixed to be the starting point of limitation 
in Arts. 1 and 2 simply because registration amounts to certain amount of 
publicity; (2fc doidw ssJT ■ - i r : > V 

Ctttj i^he widdW holder made a will in favour of her 

daughter and other persons. On the death of the widow the collaterals 
of the last; male holder brought a suit for possession of their share on the 
ground thfe[t the will was invalid according to the custom held, that the 
suit wds governed by Art; 2/ Punjab Limitation (Custom) Act (3). 

(iv) Article 3—A suit for a declaration that the alleged appointment 
of an heir is invailid a& being opposed to custom or that in fact it never 
took place must be instituted within six years from the date on which 
the alleged appointment of'an heir became known to the plaintiff (4). 

(v) Article 1—The suit contemplated under Sch. I, Art. 1 is one 
instituted during the life-time of the alienor. If po s.uch suit i^ instituted 
during the life-time of the alienor, the only result is that a suit for 
possession will not be maintainable! according to S. 7, cl. (6) of the Act,, 
Plaintiffs were in possession of the property and the vendees Were never : 
in possession of the same. When pn order ot the mutation* in favour of the ’ 
vendees was passed, plaintiff filed a suit for declaration that they were 
owners ; held, that Art. 1 did not bar his suit (6). 

(till Article 4 (/>)—Where there i£ a finding that the property is not 
ancestral, Art. 4 (5) does not apply as it deals exclusively with suits for’ 
possession of ancestral immovable property (7). 

(vti) Article I—Plaintiff was in possessioh of the, lpnd which was 
the subject of alienation by will in favour of th ( e defendant; mutation was. 


, t. A.;I. R. 1938 Lah. 158 ; A I. R. 1934 Lah. 913iapproved; A. I. R. 1935 I>ah. 
313 dissent ; A I. R 1934 Lah. 725 relied on. 

- 2. A,T, R. 1937 Lah. 798=40 P. U R. 35. 

3. Ibid, 

4. A. I. R. 1935 Lah. 83. 

5. A. I. R. 1935 Lah. 87. 

6. A. I. R. 1935 Lah. 662=159 I. C. 1030. 
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effected ip favour of defendant whereupon plaintiff sued for declaration of 
his title; held , Sch. I, Art. 1, did not apply (1). 

J (viti) Article 1 (c)— Under the Punjab Limitatidn (Custom) Act, 
alienation* includes any testamentary disposition of property. When the 
alienation is not made by means of a registered deed, and no mutation on 
the basis of the wills is entered in the register of mutations, the time begins 
to run from the date on which the alienation comes to the knowledge of 
the plaintiffs. When the plaintiffs have come to know of the existence of 
the wills on 17th February 1916, a suit instituted in 1926 is clearly barred 
by time (2). Where the suit in substance is a suit attacking the will, it is 
not open to the plaintiffs by cleverly wording their plaint to avoid the 
proper limitation for the suit (3). 


(ix) An alienation includes a testamentary disposition of property 
and therefore a suit for a declaration that an alienation of ancestral 
immovable property shall not be binding on the plaintiff after the death 
of the alienor must be instituted within six years of the date of the 
registration when the alienation is made by a registered deed. The conten¬ 
tion that such a suit is. not governed by Art. 1, inasmuch as the suit was 
instituted after the death of the alienor, has no force (4). * < : 


1 U*) Article 1—In order to make Art. 1, Punjab Limitation Act 

applicable it must be shown that the property in suit was ancestral 
qua the plaintiffs and until that has been shown the ordinary rules of 
limitation as laid down in the Limitation Act are not departed from (5). 


(xi) Limitation for a suit to set aside a sale of ancestral property is 
governed by Art. 2, Act of 1920, and the period is six years from the date 
of sale (6). 


(xii) Article 4 In a suit for possession of certain land it was proved 
that th£* p&rsbn' in possession expressly took possession of the property as 
an adopted son of the last male owner a claim which was recognized in the 
previous mutation proceedings and the plaintiff reversioners had knowledge 
ot the claim ; held, that as Art. 4 governed cases for possession of land on 
the ground that the appointment of an heir was invalid or in fact never 
took place it must be held to apply to this suit. Time against all. the 
reversioners, began to run when the mutation in favour of the adopted son 
was sanctioned, when presumably he took possession of the land (7). 


1. A. I. R. 1934 Lah. 134. 
% A. I. ft. 1934 Lah. 913. 

3. Ibid . 

4. A. T. R. 1933 Lab. 686. 

5. A. I. R. 1933 Lah. 369. 

6. A. I. R. 1933 Lah. 899. 

7. A. I. R. 1932 Lah. 457. 
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(xt'fi) Article 2—The right to sue for recovery of the possession of the 
property belonging to a collateral accrues upon the latter’s death and the 
period of limitation begins to run from the date of his death and not on 
the date when the person entitled to sue comes to know of the 
death (1). 

(xtv) A suit for a declaration to the effect that the alleged adoption 
of defendant was invalid and one which never in fact took place is a suit 
governed by Punjab Limitation (Customs) Act, Art. 3 which corresponds 
to Art. 118, Limitation Act (2). 

(xv) Article 1—On June 1916, S applied to patwari to make an entry 
of oral gift of land by her in favour of her adopted son. In November 
1916, the gift was so entered into patwari's register and on 18th December 
1916, mutation in respect thereof was sanctioned by the Assistant Collector. 
Later on the Collector passed an order authorizing the Assistant Collector 
to review his order and the latter recorded an order refusing sanction. • S 
thereupon appealed from the order which was restored. On 28th August 
1928 the collaterals of S’s husband brought a suit challenging the alienation. 
Held: that the suit was barred by limitation. The period of limitation 
began to run from 28th December 1916, when the mutation was effected 
though the gift was rnade earlier. The period having once begun to run, 
the subsequent infructuous proceedings taken by the Collector could not 
have the effect of stopping it (3). 

(xvi) Where in a suit for possession, the reversioners do not in the 
plaint, admit or seek to set aside any alienation made by the deceased 
Muhammadan widow in favour of the alienee but simply allege wrongful 
possession by him, Art. 2 of the Schedule annexed to the Punjab Limita* 
tion (Custom) Act (1920) does not govern limitation (4). 

(xvii ) Article 2—Applies even where the suit is brought not by the 
alienee but by the assignee from him (5). 

(xviii) The question of the particular law of limitation applicable to 
the case must depend on the form of the suit and the relief claimed and not 
on what might be ultimate effect of the relief claimed if it is granted by the 
court. 

A person bequeathed his ancestral immovable property and mutation 
of names in the revenue records was made after testator’s death. Heirs 
of the testator sued for declaration that the mutation on the basis of the 
will was wrong and the same did not affect their rights. 


1. A. I. R. 1931 Lah. 238. 

2. A. I. R. 1931 Lah. 466. 

3. A. I. R. 1930 Lah. 632. 

4. A. I. R. 1930 Lah. 111. 

5. A. I. R. 1930 Lah. 747. 
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Heidi that Art. 1 would not govern the case inasmuch as the relief 
claimed was not declaration that the alienation was not binding (1). 

( xix ) Where the will is unregistered the starting point of limitation 
is the date of mutation (2). 

( xx) Article 2 ( b )—Where in a suit for possession by the colla¬ 
teral of a vendor on the ground that sale was invalid the plaintiff alleges 
the death of the vendor giving him cause of action it is for him to show 
that his suit is within 3 years of the vendor’s death; it is not enough to 
prove that the vendor is dead (3). 

(xxi) Article 1—A widow made an oral gift of her deceased husband’s 
property. The gift was recorded by a mutation order sanctioned by the 
Assistant Collector on the 28th December 1916. On the 3rd March 1917, 
the Collector passed an order authorizing the Assistant Collector to review 
his sanctioning order and on the 6th March 1917, the latter recorded an 
order refusing to sanction the mutation. The widow and the donee 
appealed and on the 27th September 1917* the Commissioner reversed the 
order dated the 3rd March 191.7 and restored the original order of the 
Assistant Collector. Held, that the time for the declaratory suit began 
to run from the original attestation and subsequent executive action by 
the revenue authorities could not suspend plaintiff’s rights (4). 

{xvii) Article 2 (&)—In the case of an alienation of ancestral 
immovable property, a suit for possession on the ground that the alienation 
is not binding on the plaintiff, must be brought within 3 years from the 
death of the alienor where a declaratory decree has already been obtained 
and the alienor has not left a widow surviving him. The fact that the 
plaintiff had no right to sue because some of the nearer reversioners were 
alive, will not stop time from running against him (5). 

( . , - ? N . ; ; . . . 
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1. A, I. E. 1929 Lah. 208. 

2. A. I. E. 1929 Lah 819. 

3. A. I. E. 1927 Lah. 284=100 I. 0. 883. 

4. A. I. E. 1926 Lab. 672 (2). 

6. A. 1. E. 1926 Lah. 699* 
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THE PUNJAB CUSTOM (POWER TO, CONTEST) 

ACT, 1920. 

(Punjab Act II of 1920). 

Passed by the Lieutenant-Governor of the 
v Punjab in Council. 

Received, the. ,assent of His Honour the Lieutenant- 
, v Governor-, on , the 6th April 1920, and that of 
— . MiSnu- Excellency the? > Viceroy and Governor - 
> wf >x<fieneral.:hionmthe : 1st May 1920. The . 

' ?i«8 ^oiGbvdrnbr^Gemrals assent was first 

■ "Punjab Gazette ”, <■! 

# *^ ?: 6f'ftie 28th May 1920. \ - . 

: rime 16 ooimf'ario .• •• , .. 

• ,Ih mu ;*«: PUNJAB ACT No. II OF 1920. 

An Act to restrict the power of descendants or colla¬ 
terals to contest an alienation of immovable property or the 
appointment of an heir on the ground that such alienation 
or appointment is contrary to custom. 

Whereas it is expedient to enact certain restrictions 

bj on the power of descendants or collaterals 

to contest an alienation of immovable 
property or the appointment of an heir on the ground 
that such alienation or appointment is contrary to 
custom ; 

And whereas the previous sanction of the Governor- 
General has been accorded under Section 79 (2) of the 
Government of India Act, 1915, to the passing of this 
Ac t . 

It is hereby enacted as follows — 

1. (1) This Act may be called the Punjab Custom 

Title and extent. (Power to Contest) Act, 1920. 

(2) It extends to the Punjab. 

1082 •• •' 
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NOTES. 

(t) This Act came into force on the 28th May 1920, that is, the day 
on which tlis Excellency the Viceroy and Governor-General s assent to 
the Act was first published in the " Punjab Gazette vide Section 3, 
Punjab General Clauses Act, 1898, and Punjab Record No. 97 of 1905. 

In this Act— 

2. “Alienation,” includes any testamentary dis- 

Definitions, position of property. 

“Appointment of an heir ” includes any adoption 
made or purporting to be made according to custom. 

3. This Act shall apply only in respect of aliena- 

tions of immovable property or appoint¬ 
ments of heirs made by persons who in 
regard to such alienations or appointments are governed 
by custom. 

4. This Act shall not affect any right to contest 
any alienation or appointment of an heir 
made before the date on which this Act 

comes into force. 

5. Nothing in this Act shall apply to any aliena¬ 
tion or appointment of an heir by a 
female. 

6 . Subject to the provisions contained in Section 5 
and notwithstanding anything to the 
contrary contained in Section 5, Punjab 


Savings. 


Rights/of females 


Liityftation on 
the/ight to contest 

alienations and . . ■ _ , ,, , , 

appointments of Laws Act, 1872, no person shall contest 
any alienation of ancestral immovable 
property or any appointment of an heir to such property 
on the ground that such alienation or appointment is 
contrary to custom, unless such person is descended in 
male lineal descent from the groat-great-grandfather of 
the person making the alienation or appointment. 

NOTES. 

(i) Section 6 clearly means that no person or persons whatsoever can 
bring a suit for declaration, that an alienation of ancestral property made 
by the alienor should not affect the reversionary rights, unless he is or 
they are within five degrees of the alienor. There is therefore no reason 
to go to the preamble to interpret Section 6 (1). 


1. A. I. R. 1931 Lab. 706. 
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Ui ) The Act has the effect of limiting the right to contest an aliena¬ 
tion of ancestral land only to those persons who are descended in the direct 
male line from the great-great-grandfather of the alienor (l).—Principle of 
interpretation of statutes explained. 


(m) Section 6 is not a bar to a suit for possession by one heir against 
a defendant resisting as appointed heir (2). 

(iv) It is not necessary that the great-grandfather of the alienor 
should be in the male line of ascent. It is enough if the person contesting 
alienation is in the male line of descent from the great grand-father (3). 

(v) Relationship contemplated by the Act must be through males and 
not females. A reversioner claiming through females cannot question an 
alienation (4). 

7. Notwithstanding anything to the contrary 
Alienation of non- contained in Section 5, Punjab Laws Act, 
ancestral property. 1872, no person shall contest any aliena¬ 
tion of non-ancestral immovable property or any appoint¬ 
ment of an heir to such property on the ground that 
such alienation or appointment is contrary to custom. 

NOTES. 

(»') Section 7 is intended to, and does, debar the descendants, collaterals, 
or other relations of a proprietor, from controlling his alienations of self- 
acquired or non-ancestral property, and thus deprive them of the right 
which, according to the custom prevailing in some tribes, they might have 
possessed before its enactment. It is quite immaterial, whether the 
contest to the alienation is raised by the descendants, collaterals or relations 
of the alienor in a suit instituted by them, or by way of defence to a claim 
brought by the alienee (5).—( Awans of Gujranwala District). 

Ui) Section 7 lays down that no person shall contest the appointment 
of an heir to non-ancestral immovable property on the ground that such an 
appointment is contrary to custom ; but when as a matter of fact there 
was no appointment of an heir at all, the section is no bar and the plaintiffs 
can maintain their suit for possession by successfully denying that no 
adoption whatsoever took place (6). 

(Hi) According to clauses 2 and 7 of Punjab Act 2 of 1920 no person 
shall contest any alienation of immovable non-ancestral property on the 
ground that such alienation is contrary to custom. The term “alienation” 
includes a testamentary disposition of property (7). 

(iv) By S. 7, an alienation of non-ancestral immovable property 
cannot be contested on the ground that it is contrary to custom (8)— 
(Kambhos of Dipalpur Tahsil). 


1. A. I. R. 1928 Lah. 85. 

2. A. I. R. 1924 Lah. 676 =78 I. C. 123. 
8. A. 1. ft. 1929 Lah. 653=119 I. C. 765. 
4. 31 P. L. R. 125=122 I. C. 226. 

6. A. I. R. 1935 Lah. 154 (2). 

6. A. I R. 1934 Lah. 1002. 

7. A. 1. R. 1933 Lah. 680. 

8. A. I. R. 1933 Lah. 697 (1). 
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AbaDI DEH (village site) 
Abandonment of; its effect 961, 977 
alienation of ; by a non-proprietor 
in favour of one of the proprie¬ 
tors, 973. 

alienation of ; right of non-prie- 
tors to alienate, 934, 960, 963 to 
970 

co-proprietors occupying vacant 
sites in, 973 

is common property of the proprie¬ 
tary body until partition, 956 
Malik qabza, unrestricted right of, 
to sell his house, 962 
partition of, 978 

proof of right of alienation of; by 
non-proprietors, by large number 
of previous alienations ; principle 
of acquiescence, 956 
reverts to proprietary body on non¬ 
proprietor abandoning residence, 
961, 977 
rights of 

co-proprietors in, 962 
non-proprietors to alienate, 954, 960, 
963 to 970 

non-proprietors to sell the material 
of their houses. 954 
possession of fallen house in, 962 
village katnins in vacant sites 
attached to, 975 

site in ; must be built upon within 
reasonable time, 974 
special custom giving unrestricted 
right of alienation of ; to a non¬ 
proprietor ; onus probandi, 9 72 
succession to non-proprietors in 
possession of a portion of village 
abzdi , 980 

vacant sites in ; used for deposit of 
manure etc , 962 

villages grown into towns or qasbas, 
presumption, 970 
Abandonment 

by non-proprietor of house in abctdi 
deh ; reverts to proprietary body, 
961, 977 


<§L 


effect of once abandoning land, 932 
loss of proprietary rights in land on, 
924 

of land ; facts amounting to, 924 
of land ; facts not amounting to, 
926 

of land ; does not within period of 
limitation affect proprietary rights, 
932 

of land, by widow, 375 
of joint property, 931 

Abrogation 

of custom, 205 

of custom in favour of personal law 
or another custom, 65 
departure from personal law in one 
respect does not abrogate that law 
altogether, 53 

Absconding offender 

attachment and sale of ancestral 
property of ; effect on the rights 
of absconder’s male lineal descen¬ 
dants and collaterals, 867 

Absence. 

presumption arising out of long, 928 
Absentees 

adverse possession against, 927 
overt acts by person in possession 
causes limitation to run against, 
932 

rights of, 924 

within what period heir of, can claim 
re-entry, 932 

Absolute gift 

entities donee to alienate, 829 
in favour of a widow; power of 
alienation, 829 

Acceleration 

of succession, surrender by widow, 
828 
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belongs to estate accreted to, 914, 
915, 923 

gradual, what is, 916 
in identifiable state, 920. 
identifiable in situ , 92 j 
to maurusi iand, 916 

Accession 

gradual under alluvion law: defi¬ 
nition of, 914, 915 

Acknowledgment of paternity 

under Muhammadan law, effect 
of, 321 

whether recognized by customary 
law, 321 

Acquiescence 

assent of reversioners to alienation ; 
its effect, 855 

in adoption ; principle of estop¬ 
pel, 656 

large number of previous alienations 
of portions of village site proved ; 
their effect on proof of right of 
alienation, 956 
proof of custom by, 199 

Acquired property 

alienation of; generally there is no 
restriction as regards the aliena¬ 
tion of, 667 

daughters generally preferred to 
collaterals as regards succession 
to, 407 

gift by a widow of self ; valid, 828 
inherited by a female heir from a 
male; not alienable except for 
necessity, 813 

Acquisition 

of property by sons in a joint family; 
whether excluded from parti¬ 
tion, 302 

Addenda xxii. 

Adna MALIKS 

alluvion and diluvion principles 
applicable to land belonging 
to, 918 

rights in shamilat , 937 
alienation by ; objection to by ala 
maliks, 864 


Adoptee 

age of, whether material, 576 
cannot relinquish his status in 
Hindu Law r , 659 

Adopted son 

rights of, in his natural family, 
relationship, established between 
appointee and appointor is a 
purely personal one, 616 
rights of, under Hindu Law and 
custom compared,. 624 
succession to, 644 

Adoption (appointment of an heir) 

acquiescence in, principle of estop¬ 
pel, 656 

by an ascetic, 660 
by male proprietors, 561 
by a widow, 561 

by a widow with authorization of 
husband, 569 

by a widow with the consent of 
reversioners, 571 
cannnot be revoked, 658 
ceremonies necessary for ; whether 
formal giving and receiving 
absolutely necessary, 542 
challenging of, by a widow, 572 
double, 660 

effect of, on succession, 614, 625 
to 644, xxii 

effect of formal, on succession, 621 
essentials of a valid, 532 
existence of the custom of, in the 
Punjab, 546 to 561 
factum of ; intention to adopt, 532 
in the eastern parts of the Punjab 
(old Delhi territory); nature of 
customary, 545 

kritrima form of, resemblance in 
many respects with the custo¬ 
mary appointment of an heir in 
the Punjab, 614 
of an agnate, 572 
of a brother, 575 
of an eldest son, 582 
of daughter’s son, 578 
of a nephew or grand nephew, 575 
of an only son, 582 
of orphan, whether valid, 577 
of sister’s son, 581 
of a step-son, 575 

of a stranger or a person of different 
got, 574 
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•OPTION (appointment of an heir) 
—( Concld .) 


proof of valid, 534 to 541 
publicity as proof of, 532 
proof of, by a deed registered or 
unregistered, 534 to 54 1 
tantamount to a gift or bequest to 
the adopted son, taking effect 
after adoptive father’s death, 653 
under Hindu Law, as modified by 
custom, 649 to 653 
who may be adopted, 572, 582 
to 613 

See also under “widow,” “Suc¬ 
cession,” “Alienation.” 

Adultery 

uncondoned, effect of, on Widow’s 
succession, 380 


After-born son 


right of, to impeach alienation, 
847, 879 


Age 


of adoptee,, whether material, 576 
Aggarwals 

when governed by personal law and 
when by custom, 103 

Agnates 

adoption of ; an agnate generally 
preferred though not the nearest 
agnate, 572 
Agnatic theory 
exposition of 251, 399, 665 
Agreement 


entries in Wajib-ul arz, when 

amounting to, 174 
entered in settlement record, whe¬ 
ther operative only for the term 
of the settlement, 178 

Agricultural tribes 


forsaking agriculture as their main 
occupation ; no presumption in 
favour of the existence of 
customj 76 

main source of livelihood agricul¬ 
ture ;• some members supplement¬ 
ing income by Government ser¬ 
vice or other sources, family still 
agriculturist and bound by custo 
mary law, 77 


members of, following agriculture, 
presumption in favour of the 
applicability of custom, 70 
members of, drifting away from 
agriculture and settling for good 
to urban life etc. presumption in 
favour of applicability of personal 
law rather than custom, 73 
merely belonging to dominant, does 
not necessarily raise a presump¬ 
tion in favour of custom ; regard 
to residence, occupation, connec¬ 
tion with village life and family 
tradition to be paid, 73 
principal, in the Punjab ; law or 
custom applicable, 91 to 102 

Agriculturist 

meaning of ; a tribe notified or not 
notified as an f agricultural tribe 
under the Punjab Alienation of 
land Act ; its effect, 88 

Ala Malik 

right to object to alienation by 
adnx inalik , 864 

right to haqq juri from adna 
maliks on reappearance of land, 
918 

Alienations 

agnatic theory, power of disposal of 
property under the customary 
law, 665 

agnatic theory applies more or less 
to ancestral property only, 667 
ancestral land ordinarily inaliena¬ 
ble except for necessity, 753, 757 
to 761 

assent to, by the objectors, acquies¬ 
cence, 771 

by females, 812, 830, 831 to 834 
See under “Females” and “Widows.’’ 
by gift, 709 

See under “Gifts” ^ 

by head of a religious institution, 
902 

by males, 678, 709, 753 

by will, 670 

See under “Will” 

for necessity, nature of inquiry, 
773, 883 

See under “Necessities” 
involuntary (L., by Receiver in 
Insolvency), 868 . 
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I^Mi^NATIONS— [Concld.) 

of ancestral property, power of 
making, burden of proof, 754, 
765, 766 

of self-acquired property, generally 
there is no restriction regarding, 
667 

objections to, 

See under ‘‘Reversioners,” 
“Collaterals” and “Objections” 
power of male proprietors to ali¬ 
enate without necessity, 761 
proof of power of alienation by 
taking place of several sales in 
the village, 769 

Alienee 

before advancing money must make 
reason ible inquiry as to its 
necessity, he need not look to its 
application, 810 

duty of, to inquire when advancing 
money to a widow, 829 
not liable to pay portion of consi¬ 
deration to person challenging 
alienation, where only small por¬ 
tion of consideration not applied 
for purposes of legal necessity ; 
alienation should not be set 
aside, 811 

outsider, need not prove that the 
antecedent debts were contracted 
for a necessary purpose, 786 
though himself the antecedent cre¬ 
ditor, is not obliged to prove that 
all the previous debts were 
incurred for necessity, 783 

Alluvion and Diluvion 

accretions in identifiable state, 920 
accretions identifiable in situ , 920 
accretions to maurusi land, 916 
cases, not governed by rules, 923 
customary rule of, kishtibanna etc. 
915 

islands, in river beds, rule appli¬ 
cable, 923 

malikan qabza and hereditary 
cultivators entitled to recover 
submerged lands on re-appear- 
ance, 918 

meaning of ‘avulsion,’ 914 
meaning of ‘gradual accession,* 922 
Regulation XI of 1825, 914 
riverain law in the Punjab, ’914 j 


rule of fixed boundaries, 921 
rule of decision in absence of 
custom, 922 

rule in case of lands separated by 
sudden avulsion, 923 
rule applicable to muafidars , 918 
Ancestral property 
Common ancestor must own land 
and not simply possess it, 24 2 
desertion of land by ancestors and 
resumption by descendants, pro¬ 
perty not ancestral, 229 
effect of partition on the nature of, 
245 

finding of fact as to, when assail¬ 
able in second appeal, 246 
house in abcidi if, 247 
land situated in village founded and 
owned by parties’ common ances¬ 
tor ; when presumed to be, 229 
land inherited through a female, 233 
land acquired by gift, 238 
land gifted to next heir, 239 
land taken in exchange, 240 
land acquired by pre-emption, 241 
land acquired out of sale proceeds 
of ancestral land, 241 
land purchased out of profits derived 
from ancestral immovable pro¬ 
perty, 241 

land held as a government tenant ; 
subsequent acquisition of proprie¬ 
tary rights by the deceased’s 
tenant’s widow or sons ; whether 
the property ancestral qua the 
latter’s sons or collaterals, 243 
meaning of, 225, 874 
Onus probandi, 246 
presumptions from entries in settle¬ 
ment records as to the property 
being ancestral, 225 
property obtained by adoption, 236 
property acquired by mortgage, 240 
property inherited from collaterals, 
24 2, 243 

property coming by abandonment, 
24 5 

property acquired by gift, exchange, 
mortgage, pre-emption; land 
ceases to be ancestral if it comes 
into owner’s hands otherwise than 
by descent or by reason merely 
of his connection with the 
common ancestor, 238 
trees if, 248 
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Antecedent debt 
meaning explained, 781, 782, 870 
Anticipation of wants 
by a widow, 822 
Apostacy 


Aroras 

when governed by custom, 104 
when governed by personal law, 105 

Ascetics 
adoption by, 660 


effect of, as regards Hindu marriage, 
997 

effect of, as regards Muhammadan 
marriage, 997 

Appointed heir 

does not under the customary law 
ordinarily lose his right to succeed 
to property in his natural family, 
as against collaterals of his 
natural father, but does not 
succeed in the presence of natural 
brothers, 617 

does not generally succeed to the 
collateral relatives of the person 
who appoints him, 621 
instances of succession of, as noticed 
in the various districts in the 
Punjab, 626 to 644 
locus standi of, to challenge aliena¬ 
tion, 865 

rights of, in his natural family, 
relationship established between 
appointee and appointor is a 
purely personal one, 616 
rights of, under Hindu Law and 
custom compared, 624 
succession to, 644 
See Also “Adoption,” “Adoptee” 
and “Adopted son” 

Appointment of heir 
See under “Adoption” 
Appropriation of abadi or 

COMMON LAND 

cannot be made by one co-proprie¬ 
tor in opposition to wishes of the 
rest 

of vacant site in abadi confers no 
right of disposal on possessor 

ARAINS 

presumably governed by customary 
law, 91 

when governed by custom, 92 
when governed by personal law, 95 


Assent 

of reversioners to alienaton, acquies¬ 
cence, its effect, 855 
sons bound by, of their father, 858 
to alienation by next reversioner, 
will not prevent other rever¬ 
sioners from disputing alien¬ 
ation, 880 

Associated and disassociated 
heirs 

succession between, 300 
Attachment 

effect of, during debtor’s life-time, 
whether it creates a charge on 
the property, 794 

of ancestral property in the hands 
of a widow, 794 

of ancestral property in execution 
of decree for debts of father, 790 

Awans 

when governed by custom, 96 
when governed by personal law, 96 

; B 

Banias (Aggarwals) 
when governed by custom, 103 
when governed by personal law, 103 

Barbarous custom, 214 
Bastard sons 

custom recognising heirship of, im¬ 
moral, 211 

have generally no right to inherit 
the property of their putative 
father, 319 

acknowledgment of paternity under 
Muhammadan Law, 321 
rights of, according to Hindu 
Law, 320 

right of maintenance, 322 
Bastardy 

questions concerning, regulated by 
custom, 45 
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of Jagraon, governed by personal 
law, 124 

Betrothal 

breach of, persons liable for, 1009 
jurisdiction re , 1010 
limitation re , 1010 
contract of, 1006 

may b£ broken for a good cause, 
1007 

who can make, 1008 
minor’s right to sue for breach of, 
1010 

of an unborn child, 1006 
suits for damages for breach of, 
1009 

Bhatti Rajputs 

custom or personal law applica¬ 
ble, 96, 101 

Bhekh 

meaning of, 891, 907 

Bhojkts of Kangra 
governed by Hindu Law in matters 
of alienation, 107 
succession, 896 
Biloches 

when governed by custom, 96 
when by personal law, 96 

Blood relations 

whole blood v half blood, 266, 505 
See also * Pagvand ’ and ‘ Chunda- 
vand 9 

Brahmins 

inter-caste marriages among, when 
valid, 985 

“ karewa M form of marriage among, 
992, 993 

when governed by custom, 113 
when governed by personal law, 108 

Brothel-keeper 

succeeding to property l ft by her 
nauchty custom of, 211 

Brothers 
adoption of, 575 

eldest of, occasionally allowed larger 
share ; haq sardari , 264 
gift to, by sonless proprietors, 739 
to 744 


s 

of whole blood v. half blood, 266, 

505 

succeed jointly irrespective of asso¬ 
ciation, 300 

Buildings 

erection of, on common land when 
liable to demolition, 946, 949, 953 

Bunghas 

of Golden Temple, 906 

Burden of proof 
See “Onus ProbandV * 

c ' —■ 

Caste 

different, intermarriage between, 

985 

loss of, does not deprive husband of 
right to wife’s custody, 997 
impair right of inheritance, 524 

Cattle 

purchase of, whether legal necessity 
797, 806 

Ceremonies 

whether any essential for validity 
of adoption, 542 

Cesses 

imposition of, 1013 

suits for, jurisdiction, 1016 

village ; definition of, 1013 

what are Judicially recognized, 

1013 to 1015 

Chaddar andazi 
See Karexva 

Chamars 

rights of, to skins, 977 
status of, 975, 977 

Change of religion 

effect on adoption, 660 
effect on succession, '524 
whether a ground for removal of a 
mahanft 909 

Chelas 

attached to religious institutions, 
when entitled to succession, 

897, 898 
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amongst collaterals, 505 to 511 
existence of the custom of, 
269 to 299 
proof of, 268 
rule of succession, 266 

Civil Death 

facts showing abandonment and loss 
of right, 924 

Go-habitation 

for a long time, presumption of 
marriage from, 987 

Collateral Succession 

by an adopted son in adoptive 
family, 622 
widow’s right of, 348 

Collaterals 

method of computing degrees of 
relationship among, 412, 841 
residing in another village, right to 
succeed in the presence of 
daughters of the deceased, 461, 
514 

in the presence of cognates, 511 
in the presence of proprietary body, 
511 

right of, to object to alienation, 839 
right of, to contest alienation by a 
female, 866 

right of remoter, to contest aliena¬ 
tion by a male in presence of 
nearer, 842, 843, 845 
right of, to succeed, 502, 503 
rule of representation for succession 
among, 503, 505 

right of succession to ancestral 
property in the presence of 
daughters, daughters usually 
excluded by near male collaterals 
but more distant collaterals 
generally excluded by daughters, 
403, 413 to 460 
onus of proof, 404 
succession to self-acquired property, 
daughters generally preferred to, 
407 

succession in the presence of 
daughter’s daughter, 4 70 
succession in the presence of sisters, 
486 


what does “ near collateral” mean, 
405 

Common land 

effect of sale by a co-sharer in, right 
acquired by the transferee, 952 
encroachment on, who can sue for 
ejectment, 953 

lambardar as such has no right in, 
935 

other rights of occupancy tenants 
in, 945 

partition of, 946 
rights in, 934 

rights of pasturage and partition of, 
940 

rights of 

occupancy tenants in, 935 
muafidars in, 936 
malik qabza in, 936 
ala maliks and adna inaliks , 937 
co-sharers in, alterations in joint 
property, material and sub¬ 
stantial injury, 946 
conversion to own use, material 
and substantial injury, 947, 948 
majority v. minority, 9*8 
sale of a proprietary holding in a 
village, does it convey sale of 
rights in, also, 937 
tinant’s right to collect dry wood 
and dry grass from, 945 
tiriniguzar when a co-sharer in, 
934 

village, what does it include, 934 
Computation 

of degrees of relationship of collate¬ 
rals, 412, 841 

Concubinage 

as distinguished from marriage, 990 

Conjugal Rights 

See under “Restitution of Conjugal 
Rights ” 

Consent 

of reversioners for adoption by a 
widow, 871 

of the objectors to alienation, its 
effect, 771 

of reversioners to alienation, acquies¬ 
cence, its effect, 855 
See also under “Assent” 
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not necessary to validate marriage, 
995 

CO-SHARERS 


Darya Banna 
or deep-stream rule, 915 
Dat Brahmans 


consent of all, necessary to alter 
condition of joint property, 946 
restrain individual proprietor from 
appropriating vacant site, 954, 962 


when governed by personal law and 
when by custom, 112 

Dattaka 


Co-widows 

succeeding jointly, rule of survivor¬ 
ship, 351, 395 

Criterion 

to determine whether parties are 
governed by custom or personal 
law, 86 

Cruelty 

uncondoned, disentitles husband to 
claim custody of wife, 1000, 1003 
what constitutes, 1000 

Custom 

embodied in Wajib-ul-arz , when 
operative for all time, 178 
essentials of valid, 202 
family, .221 

first rule of decision in certain 
matters, 45 

general or special, 220 
in Punjab, essentially non-brahma- 
nical, 31 

may be abrogated by custom, 65, 
205 

mercantile, essentials of validity, 
223 

in Punjab, tribal or local, 217 
no presumption in favour of the 
applicability of custom to the ex¬ 
clusion of personal law, 47 
origin of, 145 
proof of, 145 

proof of family custom, 222. 
cannot be extended by logical 
process or by analogy, 61 

Customary Law 

Legal basis of, in the Punjab, 38 
meaning of, 8 
origin of, 4 
Punjab custom, 5 


form of adoption, 542, 545, 649, 
650 

Daughters 

ancestral property; right of succes¬ 
sion, 4 03 

collaterals exclude ; . in succession, 
403 

collaterals excluded by ; in succes¬ 
sion, 403 

gifts in favour of, 720 to 728 
gifts to daughters whose husbands 
are khanft-damads , 730 
marriage expenses of ; when a legal 
necessity, 798 

married v. unmarried ; in succession 
473 

non-ancestral property ; generally 
preferred to collaterals as regards 
succession to, 407 

nature of estate inherited by; not 
absolute owners, 462 
position of; stronger in endogamous 
tribes than in exogamous tribes, 
401 

reversion of estate on failure of 
daughter’s issue, 462 
right of alienation, 830, 831 to 834 
right of succession ; agnatic theory 
not strictly followed in the 
Punjab, 398, 399 
right of succession, 

in various districts in the Punjab, 
413 to 460 

in the presence of sons or other 
direct male lineal descendants, 
259, 461 

in the presence of a widow, 461 
in the presence of mother, 4 61 
in the presence of collaterals 
residing in other villages, 
461,514 

rule of survivorship among, 472 
succession ; to ancestral property; 
right of, 403 
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succession to, 465 

daughter’s son whether heir under 
custom, 4£5, 468, 469 
daughter’s daughter v. collaterals 
470 J 

grand-daughter and hersotfs v. 
remote agnates, 472 
unmarried ; right to a life-estate or 
maintenance, 472 

usually excluded from succession 
to ancestral property by near male 
collaterals, 403 

usually more distant collaterals 
excluded by ; in succession to 
ancestral property, 403 

D AUGHTER-IN-l^AW 


when allowed to succeed, 385 
Daughter’s daughter 


right of succession against collate¬ 
rals, 470 t 

succeeding in absence of daughter s 
son, 472 

Daughter’s son 


adoption of ; under customary law, 
578 

adoption of; under Hindu Law as 
modified by custom in the Punjab, 
581 

adoption of ; as noticed in various 
districts in the Punjab, 582 to 
613 

land inherited by, is ancestral pro¬ 
perty, 233 

whether heir under custom ; right 
of succession of, 465 


Debts 




of buildings erected on common 
land, 946, 949 

DHARAT 

not a village cess, 1015 
levied in village Butiwala, Ferozepur 
District, 1015 
Diluviqn 

See under “Alluvion and Diluvion 
Disassociation 

does not affect right of inheritance, 
300 

heirs associated and disassociated, 
generally succeed equally, 300 
Dissolution of marriage 
custom permitting, 210 to 212 
Distant collaterals 

right of, to object to alienation in 
the presence of nearer collaterals, 
842, 843, 845, 846 

Division 

See under “Partition’ 

Divorce 
law applicable, 995 
Donee 


line of, dying out, reversion of gift 
to donor’s family, 748 


Dower 
alienation, xxiv 
amount of, 1005 

Muhammadan widow retains posses¬ 
sion till, paid, 1005 
succession to, 1005 
Dry wood and Dry Grass 
tenants’ right to collect, 945 


alienation by widow for payment 
of, 823 

antecedent, payment of decretal 
debts, whether a legal necessity, 
781, 782 ' 

just, meaning of, 779 

payment of, whether constitutes 
necessity, 776 

payment of interest on just, is for 
necessity, 780 
just “unsecured,” 790 
time-barred, 781, 825 


E 

Effect 

of adoption on succession, 614 
of adoption by widow, 661 
of assent of reversioners to aliena¬ 
tion, 855 

of attachment during debtor’s life¬ 
time, 794 H i jy ...... » : 

of change of religion on adoption, 
660 

of ‘formal’ adoption on succession, 
621 
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Effect —(Coticld.) 

of change of religion on succession, 
524 

of large number of alienations of 
sites in the village, on proof of 
right of.alienation, 956 
of re-marriage on widow’s rights, 
376 

of unchastity on widow’s rights, 
380 

Eldest son 

adoption of, 582 
right to succeed, 264 

Encroachments 

on common land, who can sue for 
ejectment, 953 

Escheat 

of heirless estate, 515 
to the crown, 515 

to the village proprietary body, 
rules for division, 519 

Essentials 
of a valid custom, 202 

Exchanges 

by a widow and other females, 827 

F 

Family customs 
in the Punjab, 220, 221 
proof of, 222 

Family relations 

questions concerning, governed by 
custom, 45 

Females 

alienation by, 812 
alienation by, right of collaterals to 
control, 866 

compromise entered into by, 830 
eligible for election to the office of 
Mahant , 898 

next reversioner a female, right of a 
remoter reversioner to sue for 
cancellation of alienation, 843 
not competent to alienate ancestral 
or even acquired property in¬ 
herited from a male except for 
necessity, 813 


.. ■ 

power of, to alienate, 830, 831 to 

834 - 

right to challenge an alienation by 
another female, 850 
special property of, 1017 
when competent to object to 
alienation, c48 
See also under “Widows” 

Forfeiture 

by civil death, 527, 924 
by joining religious order, 931 
by remarriage of widow, 375 
unchasity of widow, 380 
of status by adoptee, 659 

Formal adoption 

effect of, on succession, 621 
collateral succession, 622 
adoption generally formal in the old 
Delhi territory, 621 
adoption presumed to be “ formal ” 
in old Delhi territory* 6 23 

G 

Gaddi-nashin 

may be expelled for misconduct or 
incompetency, 907 
office of, usually elective, 891, 892 
power ot alienation of property 
belonging to a religious institu¬ 
tion, 902 

right of management, 905 
succession to, 892 

Gair-maliks 

rights of, in abadi and shdmilat , 

954 

See also under “ Non-proprietors ” 
and “Proprietors/’ 

Gaps 

in customary law, rule of decision, 

55 

Gharbari Gosains 
widow excludes mother in succes¬ 
sion, 896 

Ghar-JAWAI ( Khanq-damads) 
alienations of, right to object, 853 
claim to succeed to his father-in-law 
in his own right, 481 
death of, succession to his estate, 

483 
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Ghar-Jawai— [Conoid) 


existence of the institution of 
Khana^damadi, 483 to 486 
gifts to, 728 

gifts to daughters whose husbands 


are, 730 

institution of khatta-damadi , special 
features, 475 

onus on, to prove right of succes-. 
sion 474 

succession to his wife, 482 


unequal distribution among sons, 
instances, 7»1 to 716 
validity of, delivery of possession 
whether necessary, 744, 746, 747 

Girths 

of Kangra, whether governed by 
personal law or custom, 119 

Gorah-Deh 

included in “shamilat ,” 934 
vacant sites in, 962 


Gifts 

absolute in favour of a widow, power 
of alienation, 829 

by a widow, of her deceased 
husband’s estate, 815 
by a widow of her self-acquired 
property, 828 
by males to agnates, 711 
to cognates, 739 to 744 
to daughter or daughter’s son, 
720 to 728 

to daughters whose husbands 
are khana-damads, 730 
to one heir to the exclusion of 
other heir, 736 
to a resident-son-in-law, 728 
to a son in-law who is not a 
resident son-in-law, 729 
to sisters and sisters’ sons, 732 
to strangers, wives and other 
cognates, 739 to 744 
to two persons, 888 
to daughter and her citilctd ; 
meaning of l 'aulad'\ 887 
doctrine of reversion of ; to donor’s 
family, 748 

limited to ancestral property, 750 
does not apply to gifts made to 
strangers, 750 

does not apply to gifts to a 
relation for consideration or in 
return for services, 751 
for religious purposes, 739 to 744 
in lieu of services, 716 
power of alienation by, 709 
presumption against the validity of, 
under customary law ; how the 
presumption can be rebutted, 710 
revocability of, 753 
testamentary and inter vivos , no 
distinction between, 671 
to a daughter, doctrine of reversion, 
752 


Gosains 

of Kangra, follow personal law in 
succession, 119 \ 

Got 

person of different, appointment of as 
heir, generally invalid, 574 

Government Tenancies 

land held as a government tenant; 
subsequent acquisition of proprie¬ 
tary rights by the deceased 
tenants’s widow or sons does 
not make the property ancestral 
qua the latter’s sons or collaterals, 
243 

Gradual Accession 
See under “ Alluvion and Diluvion” 
Grand-Daughter 
right of succession, 472 
Grand-Mother 
right or succession, 398 
Grand Nephew 
adoption of, 575 
Grazing cattle 

tenant’s right of, 940 
rights of pasturage and partition of 
shamilat deh % 940 

Guardianship 

law applicable, 1011 
sale of ancestral property by minor 
son’s guardian to pay off father’s 
debts, 795 

H 

Haq Bakri 

a village cess, levying of, 1014, 1015 
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widow cannot marry during, 994 


appointment of, by childless pro¬ 
prietor, 528 
See under “Adoption” 
of absentee when entitled to recover 
holding, 933 


Illegitimate children 
right of succession and maintenance, 

319 

right of, according to Hindu Law, 

320 



High Caste Hindus 

initial presumption is that they are 
governed by Hindu Law, 108 

Hindu Law 

adoption under, as modified by 
custom, 649 

adoption under, “giving and taking” 
essential, 652 

nature of widow's life-estate under 
customary law analogous to her 
estate under, 354 

Houses in village 

of agriculturist, whether ancestral 
property, 247 

saf^of, by non-prpprietors, 954 

Husband 

adoption by a widow with authoriza¬ 
tion of, 569 

apostacy pf Muhammadan, effect of, 
997 

conniving at wife’s adultery, cannot 
claim Restitution of conjugal 
rights, 998 to 1001 

cruelty of, pffect on marital rights, 
1000 

loss of caste of, does not cancel 
marriage, 1002 

Muhammadan, may divorce wife at 
pleasure, 995 

non-payment of dower by, effect of, 
1005 

ornaments made up by, cannot be 
disposed of by wife, 1017 

property of wife merges in that of, 
1017 

suit by, for restitution of conjugal 
rights, 1003, 1004 

second marriage, not permissible 
during life-time of, 9?4^ 

usually succeeds to wife's property 
526, 1017 

I 

IDDAT 

pure Muhammadan rule of law, not 
recognized by customary law, 
994 


Indian Christians 
whether governed by custom or 
Succession Act, 144 

Instances 

oral, as proof of custom, 188 
Involuntary 

alienations of ancestral property, 
locus standi of reversioners to 
challenge it, 868 


Janjharara 
form of marriage, 985 

Jats 

almost universally governed by 
custom, 97 

when does personal law apply, 98 

J HI WARS 

whether governed by personal law or 
by custom, j20 

Joshi Brahmans 
governed by personal law, 111 

Judicial decisions 
as proof of custom, 186 

J ULAH AS—(weavers) 
when governed by personal law and 
when by custom, 1 20 

Just Debt 
meaning of, 779 

payment of, constitutes necessity, 
776 

payment of interest on is for necessi¬ 
ty, 780 

Just Unsecured Debt 
liability of ancestral property after 
the death of the debtor, attachment 
of ancestral property in execution 
of decree for debts of father, 790 

K 

Kakaztais 

when governed by personal law and 
when by custom, 121 
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KHOKHARS 

when governed by personal law and 
when by custom, 134 


Kalals 

when governed by personal law and 
and when by custom, 121 


Kamiana 

a village cess, levying of, 1014 
Kamins 

rights of village, in common land 
and abadi deh , 975 

Kanjars 

when governed by custom and when 
by personal law, 122 


Kishti-banna 
or deep stream rule, 915 

KORESHIS (Qureshis) 
when governed by personal law and 
when by custom, 135 to 138 

KRITRIMA 

form of adoption, resembling in 
many respects customary appoint¬ 
ment of an heir, 614 


Kapur Khatris 

when governed by personal law 
and when by custom, 129 

Karewa marriage 
fact that the window is a karewa 
widow does not affect her right, 
353 

of widow with the brother of the 
deceased husband sometimes does 
not cause a forfeiture of the 
widow’s life-estate in the proper¬ 
ty of her husband, 378 
remarriage of widow in karewa 
form of marriage* valid, 991 
exceptions, 993 

Kashmiris 

when governed by personal law and 
when by custom, 122 

Kashmiri brahmins 
when governed by personal law and 
when by custom, 123 

Kayasths 

of Pohtak, follow personal law in 
adoption, 123 

Khanadamad 
See under “Ghat Jawai 

Khatris 

initial presumption is that they are 
governed by Hindu Law, 123 
when governed by personal law 
and when by custom, 123 to 133 


Kuri Kamini 
a village cess, levying of ? 

L 

Law 

meaning of the term, 1 

Land tenuers 
in the Punjab, 21 

Legislation 
on customary law 

in the Punjab before the passing 
of the Punjab Laws Act, 1872, 
38 

Governor- General’s Despatch of, 
1849, 38 

The Punjab Civil Code, 40 

The Indian Councils Act, 1861, 43 

The Punjab Lavvs Act, 1872, 44 

Limitation 

for suit by absentee, 932 . . 
for restitution of conjugal rights, 
1003 

The Punjab Limitation (Custom) 
Act, 1920, 1019 

Lohars 

when governed by personal law and 
when by custom, 134 

M 

Muafidar 

right of, to half produce on re¬ 
appearance of submerged lands, 
918 


Khattars 

of Attoclc follow personal law in 
matters of alienation and success¬ 
ion, 133 

Khojas 

when governed by personal law and 
when by custom, 133 


Mahant 
female, 898 
management by, 905 
office of, elective, 891, 892 
succession to, 892 
removal of, 907 
right of alienation, 902 
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decree for restitution supersedes ; 

order of, lOOf 
of illegitimate son, 322 
of mother, in the presence of the 
widow of the deceased owner, 
393 

of step-mother, 396 
of unmarried daughter, 472 
of widows, 325, 329 
charge on estate, 372 
as against creditors and in lieu of 
dower, 372 

cases where maintenance only 
allowed to a widow, 329 
land allotted in lieu of maintenance, 
375 

to be fixed after considering the 
position of the family, 375 
widow’s right to resign her claim to 
possession and take, 375 


Majawars 

when governed by custom and when 
by Personal Law, 135 


Majority 

will of, against minority when 
prevails for alienation of or alte¬ 
rations to the common land, 948 

Malik Qabza 

doe$ not ordinarily share in village 
shamilat, 936 

is entitled to recover submerged 
land on re-appearance, 918 

Maliks 

follow Muhammadan law, 102 


Q 


on behalf of minor, may be repudi¬ 
ated in certain cases, 986, 998 
proof of ; from long co-habitation, 
presumption, 987 

question concerning, governed by 
custom, 45 
repudiation of, 995 
second, when can be contracted, 
994 

special forms of, 991 
See also “Co-habitation”, “Conjugal 
rights,” 


” “Divorce’ 


Married woman 

cannot dispose of ornaments given 
by husband, 1017 

immovable property purchased from 
proceeds of presents given to, 
1018 

savings from husband’s estate, 240 
to 945, 828, 1018 

property of, usually vests in hus¬ 
band, 1017 

when can contract second marriage, 
994 


Mercantile usages 
and customs, essentials of validity, 
223 


Migration 

from one district to another, law or 
custom applicable, 89, 144 


Minor 

contract to betroth on behalf of, 
1008, 1009 

right to sue for damages, 1009 
marriage of a, 998 


Marriage 

apostacy causes cancellation of 
Muhammadan, 997 
by chaddar andazi , 983, 984 
concubinage, as distinguished from, 
990 

consent for, 986 

consummation of, not necessary to 
validity of, 995 
essential conditions of, 983 
expenses, when constitute legal 
necessity, 798 

forfeiture on re-marriage, 995 
inter-caste, when valid, 985, 993 
karewa , effect of, 378 to 380, 991 
legally performed, cannot be repudi¬ 
ated by adults, 995 


Minor Reversioner 
collusive suits by, 863, 872 
right of a remoter reversioner to 
sue when next, 843 

Minor son 

sale of ancestral property by guar¬ 
dian of, to pay off father’s debts, 
795 

Minor wife 
custody of, 998 

Mother 

co-widows, succeed jointly, 395 
nature of estate of, 392 
position of, under Customary Law, 
392 

succession of, 391, 394 
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succession of* in competition with 
daughter, 461 

succession qf, in competition with 
widow, 394 

succession of, in the presence of a 
son of her deceased husband from 
another wife, 396 
succession to, by daughter, 398 
unchastity or re-marriage of ; effect 
on life-estate of, 392 

Mughal Barlas 

of Qadiaq, governed by Muham¬ 
madan Law in matters of aliena¬ 
tion, 99 

Muhammadans 

converts, law applicable, 524, 660 
husband, can divorce his wife at 
pleasure, 995 to 997 
effect of aspostacy of, 997 
whether governed by personal law 
or custom, 70 

Murderer 

and his descendants excluded from 
inheritance, 213, 260 

N 

Nature 

of custom in the Punjab, 215 
of daughter’s estate, not absolute 
owner, 462 

of widow’s estate, not absolute 
owner, 354, 356, 358 

Necessities 

alienations For, valid, 753 
burden of proof of valid, 775 
of a male, whether valid for alie¬ 
nation, 773,871 

of a male, costs of registration, 807 
of a male, for payments of debt, 775 
of a male, for payment of “just 
debt”, 776 

of a male, for payment of decretal 
debts, antecedent debts, 781, 782, 
871 

of a male, for payment of “ just 
unsecured debts,” 790 
of a male, for payment of interest 
on ‘ just debt,” 780, 871 


of a male, for defraying the reason¬ 
able marriage expenses of him¬ 
self or of daughters or sons and 
other relatives, 798 
of a male, for household expenses or 
personal requirements, 798 
of a male, for purchasing land else¬ 
where, acts of good manage¬ 
ment, 800 

of a male, for acquiring other land 
by pre-emption, 804 
of a male, for religious purposes, 804 
of a male, for paying off mortgage 
effected to pay previous old cre¬ 
ditors, 804 

of a male, for trading purposes, 796 
of a male, for purchasing a house to 
live in, 807 

of a male, other miscellaneous 
cases, 806 to 810 

of a widow, whether valid for alie¬ 
nation, 820 

of a widow, anticipation of wants, 
822 

of a widow, exchange, 827 
of a widow, expenses on marriage, 
826 

of a widow, expenses for religious 
purposes, 826 

of a widow, legal expenses in de-‘ 
fending estate, 823 
of a widow, fot payment of debts, 
823 

of a widow, for payment of time- 
barred debts, 825 

of a widow, money required for her 
maintenance, 827 

value of recital of fact of necessity 
in deeds, 774 
what is necessity, 773,871 

Nephews 

adoption of, or grand-nephews, 575, 
582 to 613 

gifts to, by childless proprietor, 716 
to 719 

Non-agnate 

. . j 

adoption of, 572,574 

Non-PROPRIETOR 

abandonment of village site by, 961, • 
977 > 

alienation by, in favour of one of 
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Non-proprietor —(Concld). 

the proprietors ; co-proprietors 
occupying vacant sites, 973 
in village, right to alienate village 
site, 954 

may sell materials, 954 
succession to, in possession of a 
portion of village cibadi, 980 


O 


Occupancy Eights 


right of alienation of sites 
village abadi , 972 
on party asserting that property is 
ancestral, 246 

on party disputing widow's right to 
partition, 367 

valid necessity for alienation, 775 
widow’s right of collateral succes¬ 
sion, 348 

Option 


widow’s, to adopt, 570 


alienation of, locus stcindi of rever¬ 
sioners of occupancy tenants to 
object on the basis of custom or 
natural relationship, 874 
grant of, in ancestral land, whether 
a permanent alienation, 869 
grant of, when an act of good 
management, 869 

right of the reversioners of the land¬ 
lord to contest such a grant, 869 
See also under “ Alluvion and 
Diluvion ” 


Ornaments 

given to wife by husband cannot 
ordinarily be disposed of by wife, 
1017 

Orphan 

adoption of, whether valid under 
custom, 577 

P 

Pagvand 


Occupation 

of tribe, in deciding if custom 
followed, 73, 76, 77, 78, 80 ?c 

Official Manual of Customary 
Law 

as substitute for the Riwcij i citn , 
evidential value of, 169 
opinion of the Settlement Officer 
in, its value, 170 


rule of succession, amongst male 
lineal descendants, 266 
rule of succession, as noticed in the 
various districts in the Punjab, 
270 to 299 

rule of succession, right of represen¬ 
tation in succession amongst 
agnates, 505 

Partition 


Only son 

adoption or appointment of, allow¬ 
able, 582, 523 to 613 

Onus Probandi (Onus of proof) 

alienation of ancestral property, 
754, 765 

shifting or discharge of initial onus, 
766, 769 

alienation of occupancy rights; 
locus standi of reversioners of 
occupancy tenants to object, 876 
daughter's right of succession to 
ancestral property, 403, 404 
is on the party to show that he is 
governed by custom to the ex¬ 
clusion of personal law, 47 
on non-proprietor to establish a 
special custom giving unrestricted 


of shatnilat-deh ; meaning of ‘hasab 
rasad khewat\ 946 
of shamilat-deh 9 and rights of 
pasturage, 940 

of village site ; principles explained, 
978 

son’s right to enforce, during 
father’s life-time, 262 
widow’s right to, 367 
widow’s right to apply for, of a joint 
holding, 367 

disallowance of, by a Revenue 
Officer, 370 

made at the instance of another 
co-sharer; widow entitled to claim 
her share, 371 

onus of proof on the party disput¬ 
ing widow’s right to, 367 
versus separate possession, 371 
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, when governed by custom and when 
by personal law, 99 to 101 

PEBjGREE TABLES 

. asjprocf of custom, 192 

presumption of correctness attached 
; to entries in, 192 

. Personal Law 

abrogation of custom in favour of; 
continuous coutse of conduct 
necessary, 65 

departure from, in one respect does 
not abrogate that law altogether, 
53 

no definite rule of customary law 
found applicable ; parties will be 
governed by, 55 

no initial presumption in favour of 
the existence of custom to the 
exclusion of, 47 

non-agricultural tribes not follow¬ 
ing agricultural pursuits; per- 
sumption is that they are govern¬ 
ed by, 78 

when not applicable, 4 5 
when applicable to principal agri¬ 
cultural tribes of the Punjab, 
91 to 102 

when applicable to principal agri¬ 
cultural tribes of the Punjab 
103 to 144 

Pichlag (Step-sons) 

as a class are not entitled to 
succeed, 316 

exceptions to the general rule re¬ 
garding succession of, 317 
adoption of a, 575, 585, 588, 597, 
601, 603, 605 

gifts occasionally permitted to, 739 
to 744 

Pilgrimage 

to Mecca, debts incurred for, 
whether legal necessity, 804 
in common land by individual pro¬ 
prietors ; partition of common 
land, 947 

Possession 

delivery of, whether necessary to 
validate gift, 744 


separate, widows right to, 325, 371 
separate, widow of predeceased 
son’s right to, 385 

Predeceased son 

daughter and daughter’s sons of, 
right to succeed, 385 

Predeceased son 

•daughter and daughter’s sons of, 
* right to succeed,. 31 £ 
share of, principle of representation, 
311 

widow of, right to succeed, 385 to 
388 - . 

Pre-deceased grandson 

widow of; right to succeed, 385, 388 

Presumption 

against exclusion of ordinary heirs 
by khana datnad , 474 
against the validity of gift under 
customary law of ancestral pro¬ 
perty, 710 

against power of alienating ancestral 
property without necessity, 754, 
765 

arising out of long absence, 928 
attached to entries in Riwaj*i-am , 
152, 154, 165 

attached to entries in Wajib-ul-arz, 
175 

in favour of the applicability of 
custom, members of agricultural 
tribes following agriculture, 70,73 
in f avour of the applicability of 
custom, non-agricultural tribes 
following agricultural pursuits 
and forming compact village 
communities, 80, 81 
in favour of applicability of personal 
law, members of agricultural 
tribes drifting away from agricul¬ 
ture, 73 

in favour of applicability of personal 
law, non-agricultural tribes not 
following agricultural pursuits, 
78 

in case of adoption of daughter’s 
son, 578, 579 

none in favour of the existence of 
custom to the exclusion of perso¬ 
nal law, 47 ^ 
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r6ne in favour of the existence ot 
custom, agricultural tribes for¬ 
saking agriculture as their main 
occupation, 76 

of marriage from co-habitation for 
a long time, 987 

rebuttal of, attached to entries in 
Riwaj-i-ain and Wajib-ul-arz, 
152, 156, 

that female estate is a limited one, 
175 


that non-proprietor cannot dispose 
of site of his dwelling-house, 954 
See also * Onus of Proof* and 
“Burden of Proof” 

Primogeniture ( Haq Sardari ) 
rule of, followed in succession, 264 
Proof 

of custom by acquiescence, 199 
of custom by admissions, 198 
of custom by general evidence as to 
its existence without proof of 
specific instances, 193 
of custom by judicial decisions, 186 
of custom by mutation entries, 190 
of custom by opinion of the people 
living under, and governed by, 
the custom, 195 

of custom by oral instances, 188 
of custom by pedigree-tables, 192 
of custom by entries in Riwaj-i am 
and Wajib-ul-arz ; See under 
‘ Riwaj-t-ant and * Wajib-ul-arz 9 
of family custom, 222 
of special custom, 220 

Property 

in land, 9 ■ 

See also under“Acquired Property,* 
“Ancestral Property”; “Woman’s 
Special Property.” 

Proprietors 

as a body entitled to site in abadi 
vacated by non-proprietor, 
961, 962, 977 

none can alter condition of joint 
property without consent of all, 
94 6, 949, 962 

power of majority to bind rest, 948 


Prostitutes 


right of, to adopt, 660 
succession among, 526 


Publicity 
in adoptions, 532, 534 
Punjab Law Act, Section 5 

history of, 38 to 45 
meaning and scope of, 45 

Purchaser 

bona fide , with notice, bound by 
widow’s claim to maintenance, 
372 

without notice, whether bound by 
widow’s claim to maintenance, 
372 

R 


Rajputs 

when governed by custom and when 
by personal law, 101 

Ramula 

custom of playing, reasonable, 209 

Rayatana 

village cess, levy of, 1014 

Recitals 

in deeds as to “ necessity ” value 
of, 774 

in deeds as to fact of adoption ; 
value of, 534 

Reformed land 

belongs to original owner, 914, 915, 
918 

Relationship 

general rule of computing degrees 
of, 841 

method of computing degrees of, 
412 


Religion 

effect of change of, on succession, 
524 

effect of change of, on adoption, 660 
effect of apostacy, on marriage, 997 
change in religious views, whether 
head of a religious institution 
liable to be removed, 909 

Religious institutions? 
alienation of property belonging to ; 
right of the head of ; to 
alienate, 902 

alienation of property of ; for 
necessity, 903 
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ELIGIOUS INSTITUTIONS— 

{Conoid,.) 

alienation improper ; right of 
worshippers to contest, 904 
application of section 92, Code of 
Civil Procedure in suits relating 
to, 910 

appointment of, 892 
chela excludes natural heir in 
succession to, 898 
female mahants , 898 
forfeiture of property or right of 
succession on joining religious 
order, 901 

governed by their own customs 
and usages, 891 

jurisdiction; in respect of suits 
relating to, 912 

limitation ; in suits relating to, 913 
management, right of ; of, 905 
transfer of right of management 
of, 906 

natural heir excludes chela in 
succession to, 897 
partition, of joint property belonging 
to a shrine, 911 

property belonging to ; as dis¬ 
tinguished from belonging 
privately to the head of such, 899 
removal of a mahant 
on account of misconduct or in¬ 
competency or otherwise, 907 
on account of change in religious 
views, 909 

right of management of, 905 
right of worshippers to contest an 
improper alienation of property 
belonging to, 902 

right of natural son to succeed 
to, 897 

right of alienation of property 
belonging to, 902, 903 
succession to the management 
of, 892 

some particular successions in the 
case of, 894 

succession of son or other natural 
heir, 897 

succession of chela , 898 
suit by a mutwalli of a 
mosque, 911 

transfer of right of management 
of, 9C6 

valuation of suit, 912 


Remarriage 

of widow, forfeiture of life- 
estate, 376, 995 

karewa form of, with the brother 
of the deceased, sometimes does 
not cause a forfeiture, 378, 991 

Representation 
principle of, recognised in succes¬ 
sion to property, 311, 503 

Repudiation 
of marriage, effect of, 995 
Restitution 

can be refused on the ground of 
cruelty, 1C00 

decree for, of conjugal rights, 999 
of conjugal rights, 998 
valuation and jurisdiction for a su 
for, of conjugal rights, 1004 Tf 
Reversion / 

gift to a daughter, doctrine off 752 
gift to a stranger, principle of, 750 
gift to a relation for consideration 
or in return for services, principle 
of, 751 

of gifted land to donor’s line, 748 
principle of, limited to ancestral 
property, 750 

site to proprietary body, 962 

Reversioners 

assent of, to alienation, acquiesc¬ 
ence, its effect, 855 
assent to alienation by next, binding 
on son of, 880 

effect of such assent on the right 
of other, 880 

consent of, to adoption by widow. 
571 

decree binds all, principle of res- 
judicata and estoppel, 862 
instances in which collaterals in 
different degrees have been held 
to be allowed to contest or the 
reverse, 839 

interest of, in the estate, 834 
of occupancy tenants ; alienation of 
occupancy rights, locus standi to 
object, 874 

right of, to object to an alienation, 
834 

right of, to contest alienation bv a 
female, 866 

right to challenge alienation, inde¬ 
pendent and individual, 880 
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ERSIONERS—( Concld) 


in ; earlier v. 
be relied upon, 


non¬ 


remote, right to contest alienation 
in the presence of near ones, 842 
right of remoter, to object when the 
next reversioner a minor or a 
female, 843 

do, where the nearest reversioner 
has waived his rights or abandon¬ 
ed them or colluded in the 
alienation, 845 

remote, have no right to contest 
alienation, where remote chance 
of succeeding and claim specula¬ 
tive, 846 

Reversionary rights 
transfer of, 885 

Rights 

of appointed heir, in natural family, 
616, 617 

Riwaj-i-am 
conflicting entries 
later ; which to 
161 

effect of attestation of, by 
agriculturists, 180 

entries in; presumption attached; 
initial presumption in favour of 
entry whether custom is in accord 
with general custom or not and 
whether supported by instances 
or not, 152 

entries in ; opposed to general 
custom and unsupported by in¬ 
stances ; presumption , is that 
these are correct unless rebutted, 
154 

entries in ; regarding the rights of 
females ; strength of presumption, 
165 

entries in, generally refer to ances¬ 
tral property, 181 

evidential value of entries ii), as 
proof of custom, 148 
instructions regarding the prepara¬ 
tion of, 148 

must record the actual custom and 
not what individuals think should 
be the custom, 151 
official manual of Customary Law 
as a substitute for; evidential 
value, 169 

rebuttal of statements of custom in, 
156 


rebuttal of entries in ; quantum of 
evidence necessary for rebuttal 
varies with facts and circumstan¬ 
ces of each case, 152 
tribes to which applies, 180 
what is, 145, 146 

s 

Saibal Khatris 

governed by personal law in matters 
of succession, 124 

Sayyads 

when governed by personal law, 140 
when governed by custom, 141 

Secured and Unsecured debts 
just “ unsecured ” debts,'liability of 
ancestral property after the death 
of the debtor, 790 
meaning of, 790 
Settlement Officer 
opinion of, in the official manual of 
Customary Law ; its value, 170 

Shajra-Nasab (pedigree table) 
entries in, as proof of custom, 192 

Shamilat-Deh 
See under “ Common land ” 

Sheikhs 

when governed by personal law, 
138 

when governed by custom, 139 
Qureshis, when governed by per¬ 
sonal law and when by custom, 
135, 139 

Sisters 

cannot be regarded as the daughter 
of the penultimate proprietor, 489 
gifts to, and sisters sons, 732 
onus of proof, 736 
nature of her estate, 489 
right of, to succeed against collate¬ 
rals, 486 

succession of, against proprietary 
body, 489, 42i 

sons and grandsons of, right to 
succeed, 502 

Sister’s son. 
adoption of, 581, 582 to 613 
gift to, 736 

Son-in-law 
gift to, 729 

See also under “ Resident son-in¬ 
law ” ( Khana-dctmad ), 729 
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among some tribes, father may give 
one of several, a large share, 307 
by different mothers, pagvand and 
chundavand rule of succession, 
266, 268 

bound to pay father’s just personal 
debt, 790, 794 

bound by the assent of their father, 
838 

cannot ordinarily enforce partition, 
262 

first entitled to inheritance, 259, 
263 

illegitimate, whether entitled to 
succeed, 319 

pre-deceased, principle of represen¬ 
tation, 263 

property acquired by, in joint family 
succession, 302 

step, whether entitled to succeed, 
316 | 

widows of pre-deceased, succession, 
by, 385 

Special custom 
proof of, 220 
what is, 220 

Special Property of Females 
husband generally succeeds to wile’s 
property, 1017 

personal property of wife, merged in 
that of husband, 1017 
purchase out of savings, in which 
cases self-acquired property, 1018 
special property of wife, 1018 

Statutory Law 
relating to application of custom in 
certain matters, 45 

Step-mother 

right to succeed in the presence of 
a son of her deceased husband 
from another wife, 396 

Step-sons 

gift to, when allowed, 319, 793 
when permitted to be appointed as 
heir, 319, 575 

when allowed to succeed, 316 
Stridhan 

see under ‘‘ Special Property of 
Females 

Submersion 

see under '‘Alluvion and Diluvion’' 


'*§L 

Succession 
agnatic theory, 251 
among male lineal descendants, 263 
by sons, 259 
by step-sons, 316 
by illegitimate sons, 319 
by issue of pre-deceased son, 
311,312 

by adoptee in . natural family, 616, 

617 

by agnates (collaterals), 502 

collaterals v. cognates, 511 
v. daughters, 514 
v proprietary body, 

511 

by daughters, 398 

in the presence of sons or direct 
male lineal descendants, 259 
by daughter's daughter, 470 
by daughters son, 465 
by eldest-born son, 264 
by grand-daughter and her sons, 

472 

by mother, 391 

by pre-deceased son’s issue, 311, 312 
by prostitutes, 526 
by resident son-in-law, 473 
by sisters and their issue, 486 
by sister’s son and grandson, 502 
by step-mother, 396 
by unmarried daughter, 472 
by widow, 325 

in the presence of sons or other 
male lineal descendants, 329 
collaterally, 348 

. co-widows, succession, rule of 
survivorship,'351, 395 
effect of change of religion on, 524 
effect of adoption on, 614 
right of adopted son to succeed in 
his natural family, 616, 617 
collateral succession by adopted son 
in adoptive family, 622 
effect of ‘formal’ adoption on, 621 
effect of re-marriage on widow's 
right of, 378 

effect of unchastity on widow's 
right of, 380 

escheat to the crown, 515 
escheat to the village proprietary 
body,515 

forfeiture on joining religious order, 

901 

in the case of religious institutions, 

892 
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succession —(Concld.) 
pagvan i or chuiidvcmd rule of, 266, 
26*, 269 to 299, 316. 505, 509 to 
511. 

preference of one son to others in, 


Trade 

whether necessity for, 796 
Transfer 

of reversionary rights, 885 
See also under “ Alienation 
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primogeniture, rule of, 264 
property acquired by-sons in a joint 
family, rule of, 302 
right of, of widow of a pre-deceased 
son or grandson, 385 
to adopted son, 544, xxii 
to daughters, 465 
to dower, 1095 
to a widow, 358 

acceleration of, by a widow, 375, 
389 

to wife, 526, 1017 
Surrender 

by widow, of life-estate, 389 
Survivorship 

principle of, applicable to co- 
widows, 351, 395 

T 

Tarkhans (carpenters) 
when governed by Personal Law, 
118 

when governed by custom, 118 
Telis 

w’hen governed by Personal Law 
and when by custom, 143 

Tenants 

rights of pasturage and partition of 
“shamilat deh[\ 940 
right to collect dry wood and dry 
grass, 945 

See also under “ Occupancy Ten¬ 
ants ” 

TestatIon 

power of, follows conveyance of 
property inter vivos , 671 

Thana Patti 

or marriage fees, levy of, 1014 
Theory 

and custom, are antitheses, 61, 200 

Time-barred debt 
whether can constitute valid an¬ 
tecedent debt, 781, 825 
Town 

and village, distinguished, 971 


u 

Udasi Fakirs 
follow Personal Law, 143 
of Kangra District, succession, 900 

Unchastity 

effect Of, on mother’s life-estate, 392 
effect of, an alienation by a widow, 
384 ’ 

of widow, causes forfeiture of estate, 
380 

whether effects widow’s right to 
maintenance, 384 
Uncontested cases 
value of, as proof of custom, 186 

Undue Prominence 
giving of, to custom, deplored, 51 

Unequal 

distribution among sons, 711 
Unlawful Customs 
examples of, 210 

Unmarried Daughter 
maintenance of, 472 

Unreasonable Custom 
examples of, 207 

Unsecured debts 
just debts, liability of ancestral 
property after the death of the 
debtor ; whether payment of, 
legal necessity, 790 
widow’s alienation to pay, 820, 821 

v 'V. 

Vacant sites 

in abadi used for deposit of manure 
etc., 962 

occupation of, by co-proprietors, 
973 

Valuation 

in suits re religious institutions, 
912 

Village 

and town distinguished, 971 
common land, See Common Land 
and Shamilat Deh, 
communities, in the Punjab, 18, £0 
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ILLAGE CESSES 
definition of, 1013 
proof of the existence of, 1016 
See also under “Cesses’* 

Village proprietary body 
escheat to, 515 . 
right of succession, 515 
in the presence of daughters 520 
in the presence of collaterals resid¬ 
ing in another village, 511 
in the presence of cognates, 523 
in the presence of sisters, 489, 521 
right of, to object to alienation, 854 
right of, to evict strangers in 
possession of a deceased pro¬ 
prietor’s land, 523 
rule of division when escheat to, 
exists, 01^ 

Village site 
See under li Abadi Deli * 

w 

Waiver 

of right to contest alienation, 855 
Wajib-ul-arz 

conflicting entries in earlier v. later, 
which to be relied upon, 179 
effect of attestation of, by non- 
agriculturists, 180 

entries in, presumption of truth 
attached to, 175 

entries in, amounting to agreements, 
174 

entries in, whether operative only 
for the term of the settlement, 
178 

entries in, generally refer to ences- 
tral property, 181 

evidential value of entries in, to 
prove custom, 174 
rebuttal of presumption attached 
to entries in, 175 
tribes to which it applies, 180 
what is, 145, 173 
what does it contain, 173 
War-par 

river system described 

Weavers — (Julahas) 
when governed by personal law and 
when by custom, 120 

Whole-blood v. Half-blood. 
rule of succession, among male lineal 
descendants, 266, 270 to 299 


rule of succession, among collaterals, 
505, 509 to 511 

Widow 
adoption by, 561 

adoption by, with authorization of 
husband, 569 

adoption by, with the consent of 
reversioners, 571 
adoption, challenging of by, 572 
Adverse possession by, 389 
alienation by, power of, 813, 870 
alienation by, for legal necessity, 
820 to 827 

alienation by, right of collaterals to 
control, 866 

alienation by, effect of adoptioh by, 
661 

alienation by, exchange by, 827 
gift by, of her deceased husband’s 
estate, 815 

gift by, way of acceleration of 
succession, 828 

gift absolute in favour of, power of 
alienation, 829 
lease by a, 827 

nature of life-estate of, not absolute 
owner, analogous to widow’s life- 
estate under Hindu Law, 354 
nature of life-estate of Muhamma¬ 
dan, 356 

of predeceased son or grandson, 
385 

option to adopt, 570 
re-marriage of, forfeiture of life- 
estate, 376 

karewa form of marriage does 
not, 378 

escheat to crown in absence of 
reversioners on widow’s re-marri¬ 
age, 380 

right of collateral succession by, 
348 

right of maintenance, 329 
charge on estate, 329, 372 
to be fixed after considering the 
position of the family, 375 
right of succession, 325, 327 

in the presence of sons or other 
male lineal descendants, 329 
not effected, even the widow 
being karewa 353 
not effected by the circumstance 
that the husband was joint in 
estate with others, 354 
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Widow — (Concld.) 
right of, to accept redemption, 391 
right to resign her claim to possession 
and take maintenance, accelera¬ 
tion of succession, 375, 389 
right to partition, 360, 367 

rule of survivorship, co-widows, 
succession, 329 

surrender of her life-estate to next 
reversioner by, 389 
surrender by, 828 
succession to, 358 
unchastity, forfeiture of widow’s 
rights by, 380 

effect of unchastity on alienation 
by, 384 

effect of unchastity on right of 
maintenance, 384 

Wife • - • -•> ^ : 

cruelty to, effect of, 1000 
custody of minor, 998 
' loss of caste of, does not deprive 
husband of custody of, 998, 1002 
personal property of, merges in 
husband, 1017 


111 

special property of, 1018 
succession to, 526, 1017 
suit for custody of, limitation for, 
1003 

Wife’s Brother 
may be adopted, 582, to 613 
son of, may be adopted, 582, to 613 

Will 

no distinction as regards alienation 
by, or inter vivos , 671, 674 
power of alienation by, 678, 709 

Women 

See under “ Females ” 

WORSHIPPERS 

right of, to contest an irrpsopeir 
alienation, 904 

Z 

Zargars 

when governed by personal law and 
when by custom, 143 



